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Ma'am:

In response to Friday's email from the defense, AR 27-40 does not apply to courts-martial
proceedings. It, therefore, makes sense that an individual at the litigation division has not
seen such a request. AR 27-40, para. 1-1(b) says, "This regulation does not apply to
Department of the Army (DA) or DOD proceedings such as courts-marital or administrative
boards.” The United States contends that AR 27-40 likely does not apply to courts-martial
because we have the procedures set forth in the MCM,

Furthermore, just because 5 CFR Section 2635.805(a) is incorporated by reference into a
regulation that does not apply to courts-martial (AR 27-4@), does not mean that 5 CFR Section
2635.805(a) does not apply to government employees.

In fact, the Joint Ethic Regulation (DoD 5500.87-R) specifically incorporates 5 CFR Section
2635.805 in reference to expert witnesses. See attached DoD 5500.87-R, para. 5-410(d)

("There are limitations on certain outside activities such as . . . service as an expert
witness . . . . See 5 C.F.R.
2635.804-808 . . . .")

Furthermore, although the requirements for expert consultants (MRE 502) and expert witnesses
(RCM 703(d)) are necessarily separate and distinct, the language in the below expert
consultant cases is instructive: '

In US v Toledo, 25 MJ 270 (CMA 1987), the defense went privately to a USAF clinical
psychologist to determine whether or not there were any possible problems concerning the
sanity of the accused. The Court allowed the government to call the same psychologist in its
rebuttal case to discuss the Accused's character for truthfulness. The Court stated that MRE
502 could have offered a safe haven but the defense did not request the government provide it
a medical officer for assistance in the preparation of the case.

The Court goes on to state that had the defense procured medical assistance for the
preparation of its defense at its own expense, the Court would have held that communications
between appellant and the expert were within the attorney-client relationship (at least
unless a mental responsibility defense was presented). However, "the defense tried to
commandeer a government official., . . . [A] [S]ervicemember has no right simply to help
himself to government experts and bring them into the attorney-client relationship, bypassing
the proper appointing authorities.” 1Id. at 276; see also US v Toledo II, 26 MJ 104, 185 (CMA
1988) (If an accused demonstrates a need for a psychiatrist to become a member of the
defense team in order to assist in the preparation of the defense, he must do so formally.
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Otherwise, an accused could itrarily commandeer a valuable arnment employee without
appropriate considerations oi uvailability, priority of missioi.., or otherwise.")

In United States v. Tharpe, 38 MJ 8 (CMA 1993), the Court refers to the Toledo case in
discussing whether a Navy clinical psychologist who volunteered to assist the defense should
be appointed an expert consultant. The Court noted that the military expert must be made
available through the medium of a request via the appropriate military chain of command.so
the accused could not arbitrarily commandeer a valuable government employee without
appropriate considerations of availability, priority of missions, or otherwise.

Thank you.
Very Respectfully,

ANGEL M, OVERGAARD
CPT, JA
Trial Counsel, MDW

----- Original Message-----

From: David Coombs [mailto: coombs@armycourtmartialdefense com]

Sent: Friday, January 04, 2013 10:33 AM

To: Lind, Denise R COL USARMY (US)

Cc: Hurley, Thomas F MAJ USARMY (US); Tooman, Joshua J CPT USARMY (US); Morrow, JoDean (Joe)
III CPT USARMY USAMDW (US); Overgaard, Angel M CPT USARMY (US); Whyte, J Hunter CPT USARMY
(US); von Elten, Alexander S (Alec) CPT USARMY (US); Ford, Arthur D Jr CW2 USARMY (US);
Williams, Patricia Ann (Trisha Williams-Butler) CIV USARMY USAMDW (US); Jefferson, Dashawn
MSG USARMY (US); Moore, Katrina R MSG USARMY (US); Raffel, Michael J SFC USARMY (US), Fein,
Ashden MAJ USARMY MDW (US)

Subject: Expert Witness Issue

Ma’ am,

The Defense wanted to provide the Court and the Government with the benefit of information in
advance of our motions hearing. 1In the Government’s response motion, it cites 5 CFR Section
2635.805(a) as a basis to prevent COL Larry, Mr. C1ndr1ch Mr. Hall, Mr. Ganiel and Ms. Smith
from being able to testify.

5 CFR Section 2635.805(a) is codified in AR 27-40, Chapter 7-10, page 16. Under AR 27-40,
the approval authority for any DA personnel to testify in a proceeding where the United
States has an interest for a party other that the United States is the Litigation Division,
OTJAG. However, Chapter 1-1(b) of the regulation does not apply in Department of Army or DOD
proceedings such as a court-martial or an administrative board.

Yesterday, I spoke with ', the Deputy Chief of Litigation Division. He
informed me that although his office acts upon requests for DA personnel to act as experts in
state and federal courts on a frequent basis, he has never seen such a request for a court-
martial. [NESH irformed me that this is the case since AR 27-40 specifically
excludes application of the provision to courts-martial. The Defense has also conducted a
Westlaw search for the provision relied upon by the Government and has not found a single
military case that cites the provision.




I have attached the entire AR 27-40 for the Court. I have also attached an excerpt of AR 27-
49 which the Defense requests that the Court take judicial notice of for purposes of this
motion.

v/r

David

David E. Coombs, Esq.
Law Office of David E. Coombs
11 South Angell Street, #317
Providence, RI 02906

Toll Free: 1-800-588-4156
" Local: (508) 689-4616

Fax: (508) 689-9282
coombs@armycourtmartialdefense.com .

www.armycourtmartialdefense.com <http://www.armycourtmartialdefense.com/>

**¥*Confidentiality Notice: This transmission, including attachments, may contain confidential
attorney-client information and is intended for the person(s) or company named. If you are
not the intended recipient, please notify the sender and delete all copies. Unauthorized
disclosure, copying or use of this information may be unlawful and is prohibited.***

Classification: UNCLASSIFIED
Caveats: NONE
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U.S. Court of Military Appeals.
UNITED STATES, Appellee,
V.
Hector L. TOLEDO, Seaman Recruit, U.S. Navy,
Appellant.

No. 54,817.
NMCM 85 3868.
Dec. 14, 1987.

Accused, seaman recruit, United States Navy,
was convicted by general court-martial James E.
Riley, J., of rape, indecent assault, and committing
indecent acts on female under age of 16. The
United States Navy-Marine Corps Court of Military
Review, reduced rape specification to committing
indecedent acts upon child under age 16 and re-
duced period of confinement, but otherwise af-
firmed. Review was granted, The United States
Court of Military Appeals, Cox, J., held that: (1)
privilege concerning mental examination of ac-
cused did not apply to preclude disclosure of state-
ments made by accused during clinical psycholo-
gist's confidential evaluation of accused at behest of
defense; (2) any error in allowing clinical psycholo-
gist to testify regarding his personal opinion of ac-
cused's character for truthfulness was harmless; and
(3) any error in allowing expert to testify that al-
leged victim's response was quite common in child
abuse cases was harmless.

Affirmed.

Opinion on petition reconsideration, 26 M.J.
104.

West Headnotes
[1] Military Justice 258A £€~1133

258A Military Justice
258AV Evidence and Witnesses
258Ak1126 Privileges

Page 1

258Ak1133 k. Privilege Concerning Men-
tal Examination of an Accused. Most Cited Cases
Privilege concerning mental examination of ac-
cused did not apply to preclude disclosure of state-
ments made by accused during clinical psycholo-
gist's confidential evaluation of accused; psycholo-
gist had not been ordered to examine accused, but
rather, had been requested to do so by defense
counsel, Military Rules of Evid., Rules 302, 501(d),
706; MCM 1984, App. 22, M.R.E. 501.

[2] Military Justice 258A €=>1133

258A Military Justice
258AV Evidence and Witnesses
258Ak1126 Privileges
258Ak1133 k. Privilege Concerning Men-

tal Examination of an Accused. Most Cited Cases

Statements made by accused during clinical
psychologist's confidential evaluation of him were
not protected from disclosure by lawyer-client priv-
ilege, even though accused did not raise mental re-
sponsibility defense; rather than merely procuring
clinical psychologist's assistance at accused's own
expense, accused had tried to obtain government
official's services without going through proper ap-
pointing authorities. Military Rules of Evid., Rule
502(a), (b)(3); MCM 1984, App. 22, MR.E.
502(b)(3); UCMI, Art. 46, 10 U.S.C.A. § 846.

[3] Military Justice 258A €>1425

258A Military Justice
258 AX Review of Courts—Martial
258AX(B) Further Review
258AX(B)I In General
258Ak1423 Harmless or Prejudicial
Error; Test for Reversible Error
258Ak1425 k. Evidence and Wit-
nesses. Most Cited Cases
Any error in allowing clinical psychologist to
testify regarding accused's credibility was harmless,
considering slight probative force of such testimony
in comparison with other evidence in general court-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




25 M.J. 270
(Cite as: 25 ML.J. 270)

martial proceeding. Military Rules of Evid., Rules
608(a), 702, 705; UCMI, Art. 59(a), 10 U.S.C.A. §
859(a).

[4] Military Justice 258A €~>1425

258A Military Justice
258AX Review of Courts—Martial
258 AX(B) Further Review
258AX(B)I In General
258Ak1423 Harmless or Prejudicial
Error; Test for Reversible Error
258Ak1425 k. Evidence and Wit-
nesses. Most Cited Cases :
Any error in allowing expert testimony that al-
leged victim's response was quite common in child
abuse cases was harmless in general court-martial
proceeding on charges of rape, indecent assault and
committing indecent acts on child under age of 16;

victim's testimony was thoroughly corroborated by -

other witnesses, UCM]J, Arts. 59(a), 120, 134, 10
U.S.C.A. §§ 859(a), 920, 934; Military Rules of
Evid., Rule 702.

(5] Military Justice 258A €=1415 "

258A Military Justice
258AX Review of Courts—Martial
258 AX(B) Further Review
" 258AX(B)1 In General

258 Ak1414 Preservation of Grounds

of Review; Waiver; Plain Error
258Ak1415 k. Admission or Exclu-

sion of Evidence. Most Cited Cases .

Accused's failure to challenge foundation for
expert testimony that victim's response was quite
common in child abuse cases waived such objection
on appeal in general court-martial proceeding. Mil-
itary Rules of Evid., Rules 103(a)(1), 702.

[6] Military Justice 258A €~>1109

258A Military Justice
258AYV Evidence and Witnesses
258Ak1106 Confessions and Admissions
258Ak1109 k. Warnings About Rights,

Page 2 .

Most Cited Cases

Clinical psychologist was not required to read
accused his rights prior to evaluating accused at be-
hest of defense. UCMIJ, Art. 31(b), 10 U.S.C.A. §

831(b).

*271 For Appellant: Lieutenant Colonel Richard E.
Ouellette, USMC (argued). ’

For Appellee: Major F.F. Krider, USMC (argued);
Commander Michael P. Green, JAGC, USN (on
brief); Captain Carl H. Horst, JAGC, USN and
Captain Wendell A. Kjos, JAGC, USN.

Opinion of the Court
COX, Judge:

A general court-martial composed of officer
and enlisted members convicted appellant, contrary
to-his pleas, of one specification of rape, five spe-
cifications of indecent assault, and one specifica-
tion of committing indecent acts on a female under
the age of 16, in violation of Articles 120 and 134,
Uniform Code of Military Justice, 10 U.S.C. §§ 920
and 934, respectively. He was sentenced to a dis-
honorable discharge, confinement for 30 years, and
total forfeitures. The convening authority suspen-
ded confinement in excess of 20 years and other-
wise approved the sentence. The Court of Military
Review was unpersuaded beyond a reasonable
doubt that penetration had occurred and reduced the
rape specification to committing indecent acts upon
a child under the age of 16, a violation of Article
134. Upon reassessment of the sentence, the court
reduced the period of confinement to 15 years but
otherwise affirmed the sentence as adjudged.

We granted review of the following issues:

I
WHETHER THE MILITARY JUDGE ERRED
BY AUTHORIZING THE PROSECUTION TO
PRESENT AN EXPERT WITNESS TO OFFER
HIS OPINION ON APPELLANT'S TRUTH
AND VERACITY.

II
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WHETHER THE MILITARY JUDGE ERRED
BY AUTHORIZING THE TESTIMONY OF AN
EXPERT WITNESS . CONCERNING A
CHILD-ABUSE VICTIM'S CREDIBILITY.

111

WHETHER THE MILITARY JUDGE ERRED
BY ADMITTING TESTIMONY OF A CLINIC-
AL PSYCHOLOGIST IN VIOLATION OF
ARTICLE 31(b)[, UCMJ, 10 U.S.C. § 831(b) ].
Finding no error to the substantial prejudice of
appellant, we affirm. Art. 59(a), UCMIJ, 10
U.S.C. § 859(a).

Of the granted issues, only a portion of the first
issue requires substantial discussion. In order to re-
solve it and the other issues, however, a detailed
description of the evidence is necessary.

" - When appellant first arrived for duty in Mis-
awa, Japan, he was befriended by Petty Officer
Amardo Serrano. As Serrano testified: “He
[appellant] was new in the command. He didn't
know anybody. And he was—he felt lost, so T was
just trying to make him feel at home.” Appellant
accepted the invitation and became a frequent visit-
or to the Serrano home, where he often played with
the three young Serrano children. One of the reas-
ons the Serranos let appellant play with their chil-
dren so much was that appellant often told them
how much he missed his adopted younger sister
who was back home.

On the evening of November 6, 1984, appellant
was at the Serrano home with Petty Officer Serrano
and the children. Mrs. Serrano had gone to.a baby
shower. Serrano was involved in connecting some
video equipment when it was time for the children
to bathe and get ready for bed. Appellant insisted
on going with them and, even though Serrano “was
a little uncomfortable” about it, he let him. Period-
ically, Serrano would check in to make sure
everything was all right.

After the bath, appellant commenced reading
bedtime stories to the children in *272 their rooms.

Page 3

Following one unusually long period of silence,
Serrano again went upstairs to see what was hap-
pening. Peering into his 5-year-old daughter's
room, he discovered a sickening scene. The child
was sitting at the edge of her bed, leaning back-
ward, with her panties pulled down. Appellant
stood directly in front of her “with his pants open.”
At trial, Serrano testified:

Toledo ... turned away, and ... walked towards the
corner. He had his hands in front of him. I did not
see his penis, but I saw a pubic hair, I saw his pu-
bic hair. ... [Toledo] quickly turned away and
started to zip his pants. I said, “What the hell is
going on here?”. I yelled. And my daughter
answered, “Toledo was only scratching.” ... She
stood there ... [with] a terrified look on her face,
and she was shaking.

Serrano further testified as follows:

'Q. Will you describe for the members what was
he doing in the corner, could you observe him
from the corner?

A. He was fixing his pants, trying to fix his
pants, put on his belt. I—I stood there after I—I
asked what was going on, and my daughter said
he was only scratching himself, I just stood there
for a few seconds, and I couldn't believe what
was going on. He was—he just had turned, and
he was over there fixing his pants, he was just
buckling them up, zipping them up and
everything.

In response to Serrano's yell:

He [appellant] didn't say anything. He just
turned away with his head down, that's when he
started fixing his pants. Then I just—I yelled—I
yelled out again, I said, “Get the hell out of my
house. I never want to see you near my kids. I
never want to see your face again.” And Toledo
walked out of the door, he was still fixing his
pants.

Q. Did he—did he say anything to you?
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A. He never said a word. He never even looked
at me. There was never any eye contact.

Q. Could you describe his appearance at.the
time he left the room?

A. He was—he was sweating profusely. He
was soaked, he was drenched in sweat. And he
just slowly walked out of the—out of the room.

Q. To the best of your memory, what—what
was the temperature, what were the climatic con-
ditions—

A. Oh; it was cold that night, it was really cold
that night. It was in November. It was pretty cold.

As appellant was leaving, Serrano instructed
- him to report to his barracks, and he informed him
that he would be calling the Shore Patrol. Rather
than walking in the direction of the barracks, appel-
lant ‘headed straight for the main gate. Several
hours later, he was apprehended off base. His cloth-
ing was seized; laboratory analysis revealed the
presence of a large'semen stain on his underpants.

Approximately 3 months later, the victim testi-
fied at an Article 32, UCMIJ, 10 U.S.C § 832, ses-
sion. Her testimony was videotaped, and a verbatim
transcript was prepared. At trial, the defense agreed
that the victim was unavailable to testify and that
there had been an adequate opportunity to cross-
examine her at the Article 32 hearing. Further, the

defense did not wish to have her testify in persomn.-

Accordingly, the videotape recording of the vic-
tim's prior testimony was played for the couit mem-
bers pursuant to the former-testimony exception to
the hearsay rule, Mil.R.Evid. 804(b)(1), Manual for
Courts-Martial, United States, 1984,

In her testimony, the girl described the events
of the evening, including her mother's departure for
the baby shower, the bath in which appellant parti-
cipated, and the bedtime stories. She also stated that
on two occasions that evening appellant put his
“pee pee” “[o]n ... [her] pee pee and poo poo.” One
of these incidents occurred “[t}he first time he had
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came upstairs”; the other occurred when he read the
story.

The girl also stated that, on a previous occa-
sion, appellant had taken the three children to his

“house” (the barracks), and he *273 had done the

same thing to her there in the bathroom with the
door locked. On that occasion it also hurt when he
“{plut his pee pee in ... [her] pee pee.” When she
complained of the pain to appellant, “[h]e started
doing it some more.” According to her testimony,
appellant had also touched her “pee pee” with his
hands many other times while at her house and had
nes el -
hurt her.

FNI1. For sentencing purposes, the military
judge treated the specifications as only
three offenses, grouping them around the -
events alleged to have occurred between
December 25, 1983, and November 3,
1984 (at appellant's barracks); those that
occurred at about 9:00 p.m., November 6,
1984 (the first incident at the house); and
those that occurred at about 9:50 p.m. (the
incident that Petty Officer Serrano walked
in on).

The victim's brother, Ryan, age 7, testified at
the trial and corroborated her account of being
taken to appellant's barracks. He also confirmed-
that he and his younger brother stayed in appellant's
room watching cartoons on television. His sister,
however, had to go to the bathroom. Appellant took
her-—alone—and they stayed for a “[lJong time.”
Petty Officer Serrano testified that he had never
given appellant permission to take his children
away from their house.

Appellant testified in his defense and admitted
taking the children to his barracks without the
knowledge or consent of either Petty Officer or
Mrs. Serrano. His explanation was: “The Mama-san
did say that it was okay by her.” He also acknow-
ledged taking the victim to the bathroom on that oc-
casion but denied that he had “ever raped or sodom-
ized or in any way sexually assaulted or abused”
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her.

Appellant's version, on direct examination, of
the alleged incident at the house was that he “had
noticed that .., [the child] had been scratching her-
self right through the night.” After the bath,

she was complaining that her—her sides were
itching. So, I told her, you know, “let me see be-
fore I tell your dad,” which at the time—that's
when her dad came in the house. He came up-
stairs, '

On cross-examination, appellant agreed that,
when Serrano walked in, the girl was sitting on the
bed, “her gown was up to her chest, ... [and her
pants were down around her knees.” He also admit-
ted:

I touched her in the area where she was com-
plaining about, which was her vagina, and that
was about 2 seconds, just to see if she was really
hurting. She told me yes. When I turned around
to get her father, he was already coming in.

He denied ever having his pants down or open,
turning away to buckle or fasten his pants, or mas-
‘turbating. He claimed that it was the victim who
stated, at the time her father burst in, that she was
scratching herself. His explanation for the semen in
his underwear was that, after he left the Serrano
household, he went into town and had sexual inter-
course with a woman he knew who worked at a
club. On cross-examination, he amplified his ex-
planation thusly:

Q. Do you want to explain how your underwear
had a large stain as a result of ejaculation?

A. T thought I covered that clearly. I was out
with a couple of girls that night, I did not shower
after we had sex, and that was it.

Q. Are you in the habit of ejaculating in your
underwear when you have intercourse with wo-
men?

Page 5

A. Well, that night, I didn't see any reason, you
know. Just once in a while, we just go and do it
that way.

Q. Do you always have intercourse with wo-
men with your underwear on?

A. Once in a while, yes.

Q. Do you want to explain how it's possible to
ejaculate into your underwear and have sexual in-
tercourse at the same time?

A. That's very simple. All you got to do is have
sex with a girl, pull out whenever you feel like it.

In response to a question by the military judge
about whether appellant had “ejaculated with” his
“undershorts on,” appellant replied:

*274 No, sir. I did not say that. I simply stated
that you just pull out before you ejaculate. It was
getting late that night and I just wanted to go
home. I just wanted to go see what was going on
on base, turn myself in.

Previously, appellant had explained that he
knew the Shore Patrol was looking for him because
Serrano said he would call them. On recross-
examination, he identified his alleged sex partner as
a female named “Hiromi” and stated that he had
known her since he had been in Misawa. He did not
produce her, otherwise identify her, or request her
as a witness at the court-martial.

[1] With particular regard to the granted issues,
the prosecution, during its case-in-rebuttal, appar-
ently stunned the defense by calling as a witness
Dr. (Captain) Paul E. Rosete, USAF, a clinical psy-
chologist. The defense objected to Dr. Rosete's
testimony on the grounds of privilege. Defense
counsel explained that he previously approached
Dr. Rosete in confidence and requested that the
doctor examine appellant with a view to determin-
ing “whether or not there were any possible prob-
lems concerning sanity.” Counsel never requested
that Dr. Rosete be appointed to examine appellant
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or to assist in the defense. Privately, however, he
asked of Dr. Rosete “that the conclusions, reports,
notes, and tests be kept in strict confidence and that
they be released to none other than myself or the
accused.” Counsel's rationale was that this prelim-
inary sort of “check into the mental competency of
the accused” was a necessary or desirable predicate
to requesting a formal sanity board. On this basis,
counsel contended that the Government should be
precluded from calli%%éhe doctor as a witness, cit-
ing Mil.R.Evid. 706.

FN2. Mil.R.Evid. 706, Court appointed ex-
perts, provides:

(a) Appointment and compensation. The
trial counsel, the defense counsel, and
the court-martial have equal opportunity
to obtain expert witnesses under Article
46 [LUCMI, 10 U.S.C. § 846]. The em-
ployment and compensation of expert
witnesses is governed by R.C.M, 703,

(b) Disclosure of employment. In the ex-
ercise of discretion, the military judge
may authorize disclosure to the members
of the fact that the military judge called
an expert witness.

(c) Accused's experts of own selection.
Nothing in this rule limits the accused in
calling expert witnesses of the accused's
own selection and at the accused's own
expense.

Both Article 46 and R.C.M. 703 deal ex-
clusively with the production of wit-
nesses and evidence at trial; no priv-
ileges are supplied by these provisions.

In response, trial counsel assured the judge that
he did not intend to elicit from the doctor any opin-
ion regarding appellant's sanity or lack thereof; his
purpose in calling the witness was merely to
present his opinion of appellant's “character for
truth and veracity,” inasmuch as appellant had put
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such in issue by testifying, and to provide rebuttal
for certain of the assertions made by appellant in
his testimony. Counsel cited United States v. Parl-
er, 15 M.J. 146 (C.M.A.1983), and United States v.
Matthews, 13 M.J. 501 (A.C.M.R.1982), revd in
part on other grounds, 16 M.J. 354 (C.M.A.1983),
as authority, and the military jud}%\ej permitted the
testimony for these purposes only. 3

FN3. The military judge's exact ruling was:

I will permit the testimony of the witness
only as to two particular areas. That
would have to do with the sexual history
as explained to him by Seaman Recruit
Toledo and he may also offer his opinion
as to the truth or veracity of Seaman Re-
cruit Toledo, if in fact a sufficient found-
ation can be laid for him to offer such an
opinion.

Dr. Rosete then confirmed that defense counsel
requested the confidential evaluation and that he in-
terviewed appellant for approximately 10-12 hours.

In addition to discussing the alleged offenses
with appellant, which appellant steadfastly denied,
the doctor probed appellant's sexual history extens-
ively. At no time during the course of these conver-
sations did appellant ever mention- having engaged
in sexual intercourse*275 with a woman named
Hiromi or anyone else on the evening of November
6, 1984.

FN4. In view of the absence of testimonial
privilege, see text infra, Dr. Rosete had no
choice but to appear as a witness as direc-
ted and to respond to the questions of
counsel and the military judge.

Literally, it does not seem to matter whether
appellant had sex with Hiromi or how the semen
stain came to be on his underpants, considering the
circumstances under which he was discovered, his
admissions about his conduct with the victim, his
admission of having previously removed the chil-
dren from the home without the parents' knowledge
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or consent, the testimony of the children, and appel-
lant's version of the events which, as the Court of
Military Review aptly put it, “strained credulity.”
Unpub. op. at 3. However, giving appellant the
maximum benefit of the doubt, if any shred of reas-
onable doubt was left after his testimony, it was ob-
literated by Dr. Rosete's devastating rebuttal testi-
mony. Therefore, out of an abundance of caution,
we consider the propriety of Dr. Rosete's rebuttal
testimony.

The Military Rules of Evidence recognize no
doctor-patient privilege per se. Mil.R.Evid. 501(d)
provides: '

Notwithstanding any other provision of these
rules, information not otherwise privileged does
not become privileged on the basis that it was ac-

quired by a medical officer or civilian physician

in a professional capacity.

See also Analysis of the Military Rules of
Evidence, Manual, supra at A22-31,

Mil.R.Evid. 706, cited by the defense at trial, is
not itself of assistance to appellant. See n. 2, supra.
On the other hand, Mil.R.Evid. 302, “Privilege con-
cerning mental examination of an accused,” does
limit, with certain exceptions, disclosure of state-
ments by an accused during certain mental examin-
ations. In pertinent part, the general rule states:

The accused has a privilege to prevent any
statement made by the accused at a mental exam-
ination ordered under R.C.M. 706 and any deriv-
ative evidence obtained through use of such a
statement from being received into evidence
against the accused on the issue of guilt or inno-
cence or during sentencing proceedings.

(Emphasis added.) The problem for appellant,
of course, is that Dr. Rosete was not ordered to ex-
amine him under R.C.M. 706 or any other provi-
sion. Quite the contrary, the defense was apparently
seeking to avoid tigﬁigg its hand at this juncture of
trial preparation. Thus, MilR.Evid. 302
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provides no haven for appellant.

FNS5. The Government's theory is that the
defense wanted to avoid a sanity board un-
less they could be assured in advance of
favorable results. Thus the Government
would not have access to expert opinion
that appellant was perfectly sane, thereby
undermining the defense's sentencing
theme that appellant was just “a sick man.”

[2] Ironically, there is a rule of evidence that
might have permitted appellant to utilize the ser-
vices of Dr. Rosete without risking disclosure of his
statements—the lawyer-client privilege,
Mil.R.Evid. 502(a). That rule provides, inter alia,

a privilege to refuse to disclose and to prevent
any other person from disclosing confidential
communications made for the purpose of facilit-
ating the rendition of professional legal services
to the client, (1) between the client ... and the
lawyer or the lawyer's representative.

The ““ ‘representative’ of a lawyer” is defined
as “a person employed by or assigned to assist a
lawyer in providing professional legal services.”
Mil.R.Evid. 502(b)(3) (emphasis added). The
drafters of the rule identified, nonexclusively,
paraprofessionals and secretaries as possible repres-
entatives of lawyers. Analysis, Manual, supra at
A22-31.

There is federal authority, however, that psy-
chiatrists—and arguably psychotherapists in gener-
al—employed by or appointed for the defense to as-
sist in the preparation of an insanity defense, fall
within the attorney-client privilege, at least where
such privilege is not waived by tendering an insan-

- ity defense. United States v. Alvarez, 519 F.2d 1036

(3d Cir.1975); United States ex rel. Edney v. Smith,
425 F.Supp. 1038 (E.D.N.Y.1976), aff'd, 556 F. 2d
556 (2d - Cir.1977). The psychiatrist's *276
(psychotherapist's) place on the defense team to
“conduct an appropriate examination and assist in
evaluation, preparation, and presentation of the de-
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fense” of insanity is now established beyond cavil.
Ake v. Oklahoma, 470 U.S. 68, 83, 105 S.Ct. 1087,
1097, 84 L.Ed.2d 53 (1985).

Had the defense requested that the Government

provide it a medical officer for assistance in the

preparation of its case, and had the Government
failed to do so, we would have concluded, under
Ake, that appellant had been deprived of
“Im]eaningful access to justice,” given the circum-
stances in which appellant was discovered by Petty
Officer Serrano. Id. at 77, 105 S.Ct. at 1094.
However, requesting this assistance would have
"resulted in that very tipping off of the Government
that the defense apparently did not desire.

Had the defense procured medical assistance
for the preparation of its defense at its own ex-
pense, we would have held that communications
between appellant and that expert were within the
attorney-client relationship, at least unless a men-
tal-responsibility defense were presented. E.g.,
United States v. Alvarez, supra. However, here the

defense tried to commandeer a government official.

As the Supreme Court observed in Ake:

This is not to say, of course, that the indigent de-
fendant has a constitutional right to choose a psy-
chiatrist of his personal liking or to receive funds
to hire his own. Our concern is that the indigent
defendant have access to a competent psychiatrist
for the purpose we have discussed.

470 U.S. at 83, 105 S.Ct. at 1097.

By the same token, a servicemember has no
right simply to help himself to government experts
and bring them into the attorney-client relationship,
bypassing the proper appointing authorities. Indi-
gency, of course, is not a prerequisite to expert as-
sistance in the military. Art. 46, UCMJ, 10 U.S.C. §
846. To be sure, appellant has not claimed, either at
trial or on appeal, that an attorney-client privilege

existed with respect to Dr. Rosete, and under the -

circumstances we also find none. Cf. United States
v. White, 617 F.2d 1131 (5th Cir.1980). Accord-
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ingly, this aspect of the issue is without merit.

[3] The remaining issues may be resolved more
succinctly. First, trial counsel elicited from Dr.

" Rosete the fact that he had administered a battery of

psychological tests to appellant and that he believed
he had “had sufficient contact with” appellant “to
form a personal opinion regarding his character for

" truthfulness.” Asked what that opinion was, the

doctor replied—nonresponsively:

I think that given the time that I spent with him
and the information that he provided, and the.
manner in which it was provided, that he was be-
ing less than candid. . '

(Emphasis added.) Presumably the lack of
candor related to appellant's denial of improper
conduct. The defense did not object at trial to either
the question or the answer, but now argues that ap-
pellant was prejudiced by the doctor's conclusion.

Admittedly, it is not clear whether the question
called for Dr, Rosete's expert opinion based on the
testing and other professional techniques,
MilR.Evid. 702-705, or his lay opinion,.
Mil.R.Evid. 608(a). The Court of Military Review
concluded that the testirhony was erroneously re-
ceived, citing United States v. Cameron, 21 M.J. 59
(C.M.A. 1985), but harmless given the state of the
evidence. Unpub. op. at 3. See also United States v.
Snipes, 18 M.J, 172, 179 (C.M.A. 1984), and 180
(Everett, C.J., concurring in the result); and United
States v. Cox, 18 M.J. 72, 73-74 (C.M.A. 1984).
Without unravelling the merits of the question, we
certainly agree with the court below that the probat-
ive force of this testimony was so slight, in compar-
ison with the other evidence that, under the circum-
stances, appellant could not have been prejudiced.
Art. 59(a). Accordingly, no further consideration of
the issue is necessary.

[41[5] The next question involves the testimony
of Captain Willard W. Mollerstrom, USAF, Chief
of Mental Health Services*277 at Misawa Hospital,
who testified on behalf of the prosecution. Captain
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Mollerstrom held a Master's Degree in Public
Health and a Ph.D. in Social Work, and he had ex-
perience “in the area of child abuse.” Mollerstrom
examined the victim on three different occasions,
including the evening of November 6 when she was
brought to the hospital. Mollerstrom testified that,
on that evening, the victim “was nonverbal” and
“very withdrawn, very dependent, very evasive.”
Appellant objects to Mollerstrom's conclusion that
this response was “quite common” in child-abuse
cases. He also objects to the Captain's opinion that
* “she [the victim] is capable of knowing the differ-
ence between telling the truth, telling a lie, differ-
ence betveen right and wrong as relating to her-
self.” No such objections were voiced at trial.

Essentially, appellant's complaint on appeal is
that the record contains an inadequate foundation
for Captain Mollerstrom's conclusions. See
Mil.R.Evid. 702. As a matter of law, we cannot say
that the witness was not competent to draw these
conclusions or that his knowledge could not assist

the triers of fact. In any event, inasmuch as the vic- .

tim's testimony was thoroughly corroborated by
other witnesses, Mollerstrom’s testimony could not
have materially prejudiced appellant, even if it had
been erroneously received. Art. 59(a). Further, ap-
pellant's failure to challenge the foundation waived
his objection on appeal. Mil.R.Evid. 103(a)(1). -

[6] The final issue is whether Dr, Rosete
should have read appellant his Article 31(b),
- UCM]J, 10 U.S.C. § 831(b), rights before question-
ing him. It is apparent from this record that Dr.
Rosete, who was evaluating appellant at the behest
of the deferise, was not interrogating appellant or
requesting a statement from him within the mean-
ing of Article 31(b). United States v. Jones, 24 M.J.
367 (C.M.A.1987). Accordingly, no Article 31
warnings were required, and the issue is without
merit.

The decision of the United States Navy-Marine
Corps Court of Military Review is affirmed.

Chief Judge EVERETT and Judge SULLIVAN
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concur,

CMA, 1987,
U.S. v. Toledo
25 M.J. 270

END OF DOCUMENT
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U.S. Court of Military Appeals.
UNITED STATES, Appellee,
v.
Hector L. TOLEDO, Seaman Recruit, U.S. Navy,
Appellant.

No. 54,817.
NMCM 85 3868.
May 9, 1988.

Accused, seaman recruit, United States Navy,
was convicted by general court-martial, James E.

Riley, J., of rape, indecent assault, and committing -

indecent acts on female under -age of 16. The
United States Navy-Marine Corps Court of Military
Review reduced rape specifications to committing
indecent acts upon child under age of 16 and re-
duced period of confinement, but otherwise af-
firmed, and review was -granted. After convictions
were affirmed, 25 M.J. 270, accused petitioned for

reconsideration. The United States Court of Milit-

ary Appeals, Cox, J. held that erroneous statement
in prior decision that issue of whether psychologist
" fell within attorney-client relationship had not been
raised and statement that defense was apparently
seeking to avoid tipping of hands during trial pre-
paration did not provide basis for altering earlier
decision.

Affirmed.
West Headnotes
[1] Military Justice 258A €~>1435.1

258A Military Justice A /
258AX Review of Courts—Martial
258 AX(B) Further Review
258AX(B)! In General
258Ak1435 Matters Peculiar to Re-
view by the Court of Appeals for the Armed Forces
(Formerly, the Court of Military Appeals)
258Ak1435.1 k. In General. Most

Page 1

Cited Cases -
‘(Formerly 258 Ak1435)

Court of Military Appeals' error in stating that
defense counsel had not argued that psychologist
fell within attorney-client relationship did not
provide basis for altering affirmance of accused's
convictions for indecent assault and committing in-
decent acts on female under age of 16, in that earli-
er decision was not based on failure to raise issue;
point in earlier decision was that accused or counsel
could not simply annex government officials into
attorney-client relationship, but had to obtain them
through proper channels. Military Rules of Evid.,,
Rule 502(a). - .

[2] Military Justice 258A €~21435.1

258A Military Justice
258 AX Review of Courts—Martial
258 AX(B) Further Review
258AX(B)1 In General :

_ 258Ak1435 Matters Peculiar to Re-
view by the Court of Appeals for the Armed Forces
(Formerly, the Court of Military Appeals)

258Ak1435.1 k. In General. Most
Cited Cases

(Formerly 258Ak1435)

Court of Military Appeals' comment that de-
fense was apparently seeking to avoid tipping of
hand at particular juncture of trial preparation
amounted to passing speculation on possible de-
fense motive, not definitive adjudication of defense
counsel's state of mind, and did not provide basis
for altering prior affirmance of accused's conviction
for the assault and committing indecent acts on fe-
male under age of 16; statement was made in con-
text of rejecting accused's primary contention on
appeal, that examinations by psychiatrist were
cither in fact or functional equivalent to govern-
ment-ordered mental examinations and, herce, sub-
ject to limited privilege. Military Rules of Evid,,
Rule 502(a); R.C.M. 706.

[3] Military Justice 258A €=1129
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258A Military Justice
258AV Evidence and Witnesses
258Ak1126 Privileges
258Ak1129 k. Physician—Patient. Most
Cited Cases

Military Justice 258A €~21210.1

258A Military Justice
258AVII Trial
258Ak1210 Trial
258Ak1210.1 k. In General. Most Cited
Cases
(Formerly 258Ak1210)

Statements made to government psychiatrist
are not privileged per se; if accused demonstrates
need for psychiatrist to become member of defense
team in order to assist in preparation of his defense,
he must obtain one formally. R.C.M. 302, 706;
UCMJ, Art. 46, 10 U.S.C.A. § 846.

*104 For Appellant: Lieutenant Colonel Richard E.
Ouellette, USMC.

For Appellee: No Appearance Filed.

Opinion of the Court
On Petition for Reconsideration
COX, Judge:

On December 14, 1987, we affirmed appel-
lant's convictions for indecent assault and commit-
ting indecent acts on a female under the age of 16
years. United States v. Toledo, 25 M.J. 270
(C.M.A.1987). Appellant now petitions for recon-
sideration of that-decision. We grant the petition,
but adhere to our earlier decision.

*105 [1] The petition is predicated on two par-
ticulars. First, appellant points out that we were in
error in stating that appellate defense counsel had
not argued that Dr. Rosete, the psychologist, fell
within the attorney-client relationship. See 25 M.J.
at 276. In that regard, appellant is technically cor-
rect. A review of both appellant's final brief (page
15, paragraph 2) and the audio recording of the ap-
pellate arguments in this case confirms our mistake,
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and we stand corrected.

However, our decision was not based on a fail-
ure to raise the issue. Thus, the fact that it was ad-
dressed does not alter the result. Had the issue been
viable but not raised, we would have raised it
ourselves. Indeed the tenor of our opinion was that
the attorney-client relationship, Mil.R.Evid. 502(a),
Manual for Courts-Martial, United States, 1984,
can be broad enough to encompass the assistance of
experts such as psychologists. 25 M.J. at 276. Our
point was that an accused or counsel may .not
simply annex government officials into the attor-
ney-client relationship, but must obtain them
through proper channels.

We ventured so far as to assert:

Had the defense requested that the Government
provide it a medical officer for assistance in the
preparation of its case, and had the Government
failed to do so, we would have concluded, under
Ake [v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087,
84 L.Ed.2d 53 (1985) ], that appellant had been
deprived of “[m]eaningful access to justice,” giv-
en the circumstances in which appellant was dis-
covered ... Id. at 77, 105 S.Ct. at 1094,

25 M.]J. at 276. In appellant's case, however,
we deemed the tactics employed to be insufficient
to achieve attorney-client status. /d.

[2] In the same vein, appellant takes issue with
our comment that “the defense was apparently
seeking to avoid tipping its hand at this juncture of
trial preparation.” 25 M.J. at 275. As support, he
cites the fact that trial defense counsel scheduled
appellant's visits with Dr. Rosete through the Staff
Judge Advocate I\iaval Security Group Activity,
Misawa, Japan. Again, this was not of de-
cisional importance. Our statement was made in the
context of rejecting appellant's primary contention
on appeal, which was that the Rosete examinations
were either in fact or functionally equivalent to
government-ordered mental examinations under
R.C.M. 302 and 706, Manual, supra; hence, appel-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




26 M.J. 104 A
(Cite as: 26 M.J. 104)

lant's communications enjoyed a limited privilege
under the rules. Our remark amounted to passing
speculation as to possible defense motive, not a
definitive adjudication of counsel's state of mind.

FN* The offenses occurred at Misawa. The
Article 32, Uniform Code of Military
Justice, 10 U.S.C. § 832, investigation was
conducted there, and appellant was in pre-
trial confinement there. Therefore, defense
counsel's enlistment of assistance from the
staff judge advocate's office in obtaining
transportation was a matter of necessity.
‘The court-martial, however, was conducted
some 424 miles to the south, at Yokosuka,
Japan, situs of the general court-martial
convening authority. See Official Tables of
Distance, Foreign Travel, Army Regula-
tion 55-61/Navy Supply Office P-2472 /
Air Force Manual 177-136 at 385
(September 1, 1985). Trial and defense
counsel were stationed at Yokosuka.

[3] In summary, our decision is founded upon
the fact that statements made to a government psy-
chiatrist are not privileged per se. 25 M.J. at 275. If
an accused demonstrates a need for a psychiatrist to
become a member of the defense team in order to
assist in the preparation of his defense, he must do
so formally. Otherwise, an accused could arbitrarily
commandeer a valuable .government employee
without appropriate considerations of availability,
priority of missions, or otherwise. There is suffi-
cient legal authority in Article 46, Uniform Code of
Military Justice, 10 U.S.C. § 846, and 4ke to insure
that an accused who needs help in preparing a psy-
chiatric defense will get such help.

We adhere to our decision of December 14,
1987.

Chief Judge EVERETT and Judge SULLIVAN
concur.

CMA,1988.
U.S. v. Toledo
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U.S. Court of Military Appeals.
UNITED STATES, Appellee,
v.
Carl W. THARPE, Corporal U.S. Marine Corps,
Appellant.

No. 67,861.
CMR No. 90 1082.
Argued Jan. 6, 1993.
Decided Sept. 27, 1993.

Accused was convicted by general court-mar-
tial, R.C. Stuart, J., of multiple specifications of
rape, sodomy, and committing indecent acts in-
volving accused's minor stepdaughter. The United
States Navy-Marine Corps Court of Military Re-
view affirmed. Review was granted. The United
States Court of Military Appeals, Cox, J., held that:
(1) accused received effective assistance of trial de-
fense counsel under all circumstances of case, des-
pite counsel's failure to exploit accused's claim of
extensive abuse as child, and (2) accused failed to
establish sufficient need for appointment of confid-
ential expert to assist formulation of appeal to as-
sert claim of ineffective assistance of trial defense
counsel. '

Affirmed.
Wiss, J., filed dissenting opinion.
West Headnotes
[1] Military Justice 258A €->1242

258A Military Justice
258AVII Trial
258Ak1238 Defense Counsel

258Ak1242 k. Effective Assistance of.

Counsel; Multiple Representation. Most Cited
Cases

Trial defense counsel's failure to exploit ac-
cused's claim of extensive abuse as child to obtain
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reduced sentence for accused's sexual abuse of
stepdaughter did not establish ineffective assistance
of counsel, in light of trial defense counsel's lack of
knowledge of claim; previous psychiatric and psy-
chological evaluations indicated normal childhood
and accused did not inform his counsel of making
any abusive childhood claims, although accused's
file contained three speculative items suggesting
prior claims of abusive childhood. U.S.C.A.
Const.Amend. 6.

[2] Military Justice 258A €1242

258A Military Justice

258AVII Trial

258Ak1238 Defense Counsel
258AKk1242 k. Effective Assistance of

Counsel; Multiple Representation. Most Cited
Cases

Accused received effective assistance of trial
defense counsel under all circumstances, despite
counsel's failure to exploit accused's claim of ex-
tensive abuse as child, even if counsel had known
of claimed abusive childhood at time of trial; ac-
cused received favorable pretrial agreement skill-
fully negotiated by counsel, trial strategy reason-
ably focused away from accused's prior miscon-
duct, and use of recent claim of abusive childhood
could have destroyed any credibility of accused by

- contradicting everything accused previously had

told experts. U.S.C.A. Const.Amend. 6.
[3] Military Justice 258 A €+-1210.1

258A Military Justice
258AVII Trial
258Ak1210 Trial
258Ak1210.1 k. In General. Most Cited

Cases

Acquisition of expert to assist accused or de-
fense counsel must be made by request through ap-
propriate military chain of command; accused or
defénse counsel cannot simply commandeer milit-
ary employee to be private expert. R.C.M. 703(d).
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[4] Military Justice 258A €==1210.1

258A Military Justice

258AVII Trial

258Ak1210 Trial
258Ak1210.1 k. In General. Most Cited

Cases

- Military judge or military appellate court ordin-
arily should not designate particular military em-
ployee to be expert witness in case, without de-
cision from appropriate chains of command, even
though military judges have power to ensure that
experts will be provided in appropriate cases.
R.C.M. 703(d).

[5] Military Justice 258A €==1210.1

258 A Military Justice
258AVII Trial
258Ak1210 Trial .
258Ak1210.1 k. In General. Most Cited
Cases '
Only extraordinary case would allow military
judge or military appellate court to order that par-
- ticular military personnel be appointed to assist ac-
cused without decision from appropriate chains of
command; judicial abatement of proceedings until
command authorities make adequate expert avail-
able is usually equally effective remedy. R.C.M.
703(d).

[6] Military Justice 258A €=21242

258A Military Justice

258AVII Trial

258Ak1238 Defense Counsel
258Ak1242 k. Effective Assistance of

Counsel; Multiple Representation. Most Cited
Cases

Accused failed to establish sufficient need for
appointment of confidential expert to assist formu-
lation of appeal to assert claim of ineffective assist-
ance of trial defense counsel; expert opinion on
quality of trial representation or on other ap-
proaches that might have been taken at trial were
not germane after formal evidentiary phase of

Page 2.

court-martial had passed. Military Rules of Evid,,
Rule 502.

[7]1 Military Justice 258A €~>1242

258A Military Justice
258AVII Trial
258Ak1238 Defense Counsel
258Ak1242 k. Effective Assistance of
Counsel; Multiple Representation. Most Cited
Cases :

Fact that appellate defense counsel conceived
different trial tactic from that used at trial does not
mean that lawyer at trial was ineffective. U.S.C.A.
Const.Amend. 6.

*9 Fdr Appellant: Lieutenant Michael C. Pallesen,
JAGC, USNR (argued); Lieutenant Mary L. Living-
ston, JAGC, USNR.

For Appellee: Lieutenant J.C. Foster, JAGC, US-
NR (argued); Colonel T.G. Hess, USMC and Com-
mander W.F. Shields, JAGC, USN (on brief); Lieu-
tenant K.S. Anderson, JAGC, USNR. ’

Opinion of the Court
COX, Judge:

Appellant pleaded guilty to a lengthy list of
sordid specifications of rape, sodomy, and indecent
assault of his stepdaughter. His sexual attacks
began upon her when she was 6 years old and con-
tinued until she was 10. They did not cease until
appellant was assigned an overseas tour in Ok-
inawa. The scope, frequency, and intensity of this
conduct is detailed in appellant's guilty plea admis-
sions and in a stipulation of fact agreed upon by ap-
pellant and the Government as part of a detailed
pretrial agreement. It is also pertinent to note that,
during the time appellant was privately committing
these acts upon his stepdaughter, he was in the pro-
cess of being charged, tried, convicted by a general
court-martial-—and treated—for indecently expos-
ing himself on a number of occasions to the wives
of fellow Marines. The bad-conduct discharge
awarded as punishment in that case was suspended

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




38 M.1. 8
(Cite as: 38 M.J. 8)

by the convening authority as a result of an elabor-
ate pretrial agreement.

FNI. In all, appellant pleaded guilty to 11
specifications of rape, 8 of which were al-
leged as time intervals involving
“numerous occasions”; 9 specifications of
sodomy, 6 of which alleged “numerous oc-
casions”; and 3 specifications of commit-
ting indecent acts upon the victim, each in-
volving “numerous occasions,” in violation
of Articles 120, 125, and 134, Uniform
Code of Military Justice, 10 USC §§ 920,
925, and 934, respectively. Tried at Camp
Pendleton, California, appellant was found
guilty by a military judge sitting alone as a
general court-martial. He was sentenced to
a dishonorable discharge, confinement for
75 years, total forfeitures, and reduction to
E-1. Pursuant to a pretrial agreement, the
convening authority approved the sentence
as adjudged but suspended confinement in
excess of 12 1/2 years and forfeitures in
excess of $1050.00 pay per month for 3
years or until execution of the discharge.

Because of the instant charges, appellant faced
a sentence which included confinement for life, a
dishonorable discharge, total forfeitures, and reduc-
tion to the lowest enlisted grade. In spite of these
serious charges (each of the 11 rape specifications
alone carried the potential for a life sentence) and
appellant's prior sex-related conviction, counsel for
appellant was able to negotiate a plea bargain that
limited any confinement included in appellant's
sentence to 12 1/2 years.

Appellant now complains that his lawyer was
ineffective in that he “failed to investigate and
present evidence of appellant's childhood sexual ab-
use and expert testimony concerning the effect that
abuse nﬁ?\afzhave had on his sexual behavior as an
adult.” Furthermore, he complains that *10 the
Court of Military Review erred by failing to order
the Navy to provide a confidential expert to assist
his appellate counsel in preparing his appeal from
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this negotiated guilty plea.FN3 For the reasons set
forth below, we hold that no error prejudicial to the

- substantial rights of appellant was committed. Art.

59(a), Uniform Code of Military Justice, 10 USC §
859(a).

FN2. We granted review of the following
issues:

I

WHETHER THE NAVY-MARINE
CORPS COURT OF MILITARY RE-
VIEW ERRED BY FAILING TO FIND
INEFFECTIVE  ASSISTANCE OF
COUNSEL WHERE THE TRIAL DE-
FENSE COUNSEL FAILED TO IN-
VESTIGATE AND PRESENT EVID-
ENCE OF APPELLANT'S CHILD-
HOOD SEXUAL ABUSE AND EX-
PERT TESTIMONY CONCERNING
THE EFFECT THAT ABUSE MAY
HAVE HAD ON HIS SEXUAL BEHA-
VIOR AS AN ADULT. '
1

WHETHER THE NAVY-MARINE
CORPS COURT OF MILITARY RE-
VIEW ERRED BY REFUSING TO IS-
SUE AN ORDER OF CONFIDENTIAL-
ITY TO ALLOW APPELLATE DE-
FENSE COUNSEL TO FULLY IN-
VESTIGATE AND PRESENT ISSUES
RAISED BY THE CONFIDENTIAL
PSYCHOLOGICAL REPORTS OB-
TAINED BY COUNSEL.

FN3. Appellant on October 10, 1990, filed
a motion before the Court of Military Re-
view seeking appointment of an expert and
an order of confidentiality. The request
was denied by order on February 22, 1991.
Appellant then sought on March 14, 1991,
reconsideration of the issue by the en banc
Court of Military Review. His request was
denied on April 9, 1991. Appellant then
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sought a Writ of Mandamus from this

Court directing the “Court of Military Re-

view to issue an Order of Confidentiality
to Lieutenant Commander Vladimir Nacev,
Ph.D., Medical Service Corps, U.S. Navy,
to protect from discovery by the Govern-
ment his appellate defense counsel's dis-
closure of privileged information to this
expert consultant.” We denied the petition
for extraordinary relief on May 16, 1991,
without prejudice to raise the issue on ap-
peal. 33 MJ 166.

The issues on appeal are somewhat complex.
To understand them, it is necessary to digress to the
underlying theory of appellant's petition to this
Court. First of all, appellant claims that his trial de-
fense ‘lawyer was ineffective in the sentencing
phase of the trial because he did not investigate and
exploit the theory that appellant himself may have
been abused as a child. Appellant argues that, had
his defense counsel done so, some such evidence
would have been available to present to the military
judge and would have persuaded the judge to give
appellant a sentence to confinement less than the 12
1/2 years he ultimately received.

Secondly, appellant advances the novel argu-

ment that, in order for his appellate defense counsel

to prepare his appeal, counsel should have available
a confidential expert, specifically Lieutenant Com-
mander Nacev, a clinical psychologist who is

agreeable to provide this service, to peruse the nu- -

merous reports of psychiatric and psychological ex-
aminations performed on appellant as a result of the
pending charges in this case and arising out of the
counseling appellant received as a result of his first
general court-martial. The expert would also, ap-
parently, be given some “privileged information”
not available in the record of trial or the allied pa-

pers. This confidential expert could then advise ap-

pellate defense counsel concerning the evidence,
her client, and the conduct of the case. Appellate
defense counsel, in turn, would be better able to de-
cipher and argue the evidence—and omissions—of
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record to the Court of Military Review, and so aid
its judges in reviewing the case as required by Art-
icle 66, UCMJ, 10 USC § 866.

Adequacy of Representation

In United States v. Scott, 24 MJ 186 (CMA
1987), we applied the rules announced by the
United States Supreme Court for testing whether an
accused received the effective assistance of coun-
sel. Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). We have con-
sistently applied these rules and have not hesitated
to grémt an accused a rehearing under circumstances
demonstrating a lack of effective performance by
counsel. United States v. Scott, supra; United States
v. Lonetree, 35 MJ 396 (1992), cert. denied, 507
U.S. 1017, 113 S.Ct. 1813, 123 L.Ed.2d 444 (1993)
; United States v. Polk, 32 MJ 150 (1991). In Polk,

construing Strickland v. Washington, supra, we ar-

ticulated a three-part analysis to resolve claims of
ineffective assistance of counsel: ’

1. Are the allegations made by appellant true;
and, if they are, is there a reasonable explanation
for counsel's actions in the defense of the case?

2. If they are true, did the level of advocacy “fall[
] measurably below the performance
[ordinarily expected] of fallible lawyers™?

*11 3. If ineffective assistance of counsel is
found to exist, “is ... there ... a reasonable prob-
ability that, absent the errors, the factfinder
would have had a reasonable doubt respecting
guilt?”

Id. at 153 (citations omitted).

Likewise, we have applied this test to the ques-
tion whether an accuséd should be afforded a new
sentencing hearing where counsel's lack of effective
assistance may have resulted in a harsher sentence.
United States v. Lonetree, supra.

[1] Applying this analysis to the facts presented
here, we conclude appellant does not get beyond
the first test. It is true that trial defense counsel did
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not pursue appellant's claim of having been abused
extensively as a child—but then trial defense coun-
sel was not even aware of this dubious claim, made
by appellant primarily to a brig counselor in Ok-
inawa. Not being aware of this “information” and
given appellant's established pattern of misconduct,
counsel's tactic “was to focus away from all his past
attempts at therapy and to stress his few good milit-
ary traits, his remorse, and his willingness to seek
help.” From our review of the record, this was an
appropriate tactic under the circumstances, one that
a reasonable, competent, and effective lawyer
would employ in the defense of a client. Thus, the
first prong of the analysis is not met.

In any event, failure to pursue this line of po-
tential mitigation is inconsequential under the cir-
cumstances. According to trial defense counsel's
uncontroverted post-trial  affidavit, “Corporal
Tharpe was evaluated by psychiatrists and psycho-
logists on six (6) different occasions between
September, 1986 and September, 1989, [and] never
in any of those sessions did he make any of the
same drastic claims that he made” later in Okinawa.
The six reports relied upon by the defense counsel
indicate a normal childhood and an initial “sexual
experience ... at the age” of 17. The reports contain
absolutely no assertion by appellant that he had
been abused as a child, and in some cases the re-
ports indicate appellant's specific denial of having
been abused as a child.

Further, as trial defense counsel persuasively
argues in his affidavit, even if he had known of the
counseling statement from Okinawa, he would not
have dared used it. It so contradicted everything

" else that appellant had told the experts that the pro-
secution rebuttal would have easily shattered any
possible remnant of appellant's good faith and cred-
ibility.

The dissenting opinion charges (38 MJ at 27)
that trial defense counsel was not aware of the ab-
use “evidence” in his own case file. It must be
clearly noted, however, that there is not a scrap of
support for this astonishing, unilateral contention.
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Appellate defense counsel clearly states, on brief,
that she found only three items in trial defense
counsel's case file, items which supposedly should
have impelled trial defense counsel to further in-
vestigate the possible sexual abuse of appellant as a
child. Final Brief at 8.

These items include a one-sentence excerpt
from the report by Dr. Stubbs, a defense psycholo-
gist, which states:

While ... [appellant] denied conscious knowledge
of any molest of his own there is strong support
both in the interview and the testing data to for-
ward the hypothesis that he was the victim of
some significant physical, emotional, and sexual
abuse.

(Emphasis added.) This “hypothesis” can only
be characterized as speculative.

The dissenting opinion, however, transforms
this “hypothesis” fragment into a:

glaring report from Dr. Stubbs ... that contained
suggestions that appellant had been the victim of
child sexual abuse....

38 MJ at 27 (emphasis added).

Another one-sentence excerpt from the case
file relied on by the dissent was the following
hearsay statement of appellant's wife, contained in a
San Diego social worker's report:

*12 Mrs. Th[a]rpe states that to her knowledge
Mr. Thla]rpe has a family history of sexual ab-
use.

The basis of this claimed knowledge is, of
course, not mentioned. The unlikelihood that Mrs.
Tharpe was around to have personal knowledge of
such conduct is self-evident. This hearsay sentence
is best characterized as dubious.

The final item appellate defense counsel re-
ports having found in the case file was a
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“Self-Description Checklist” See Appendix A. Ac-
cording to appellate defense counsel, this was part
of appellant's Aug. 5, 1988, evaluation for depres-
sion at Naval Hospital Camp Pendleton, which was
the fourth of seven psychiatric/psychological evalu-
ations recited by trial defense counsel in his affi-
davit. See Appendix B. Though multiple past dis-
turbances and misbehaviors have been checked off
on this unsigned list (e.g., sexually abused, cruelty
to animals, suicidal thoughts, physically abused,
depression, sexually very active, sexual problems,
raped someone), trial defense counsel notes that the
evaluation report itself recites that appellant

stated that he was raised primarily by his grand-
mother, but reported good relations with both
parents. Cpl Tharpe reported an essentially nor-
mal childhood.

According to trial defense counsel, this report
was contained in appellant's medical records; and
the accuracy of trial defense counsel's description
of it is unchallenged by appellant.

This checklist also can only be described as du-
bious. First, it apparently conflicts with appellant's
statements during that very evaluation. Second, it
appears appellant had been caught fudging in simil-
ar circumstances in the past. Trial defense counsel
notes in his affidavit that the sanity board conduc-
ted in conjunction with appellant's prior court-
martial found that appellant

in filling out all the test documents had attempted
to “fake bad” in a conscious effort-to be seen as
crazy and so mitigate his culpability.

The existence of this sanity board finding, as
reported by trial defense counsel, also stands unre-
butted here.

Most obviously, as trial defense counsel would
have been painfully aware, appellant's credibility
and integrity were negligible, due to the fact that he
had conned the therapists into pronouncing him re-
habilitated, after their extensive counseling and
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therapy efforts following his prior general court-
martial for indecent exposure. Unbeknownst to the
well-meaning therapists, however, appellant's sexu-
al exploitation of his stepdaughter escalated
throughout the entire period of his “successful”
therapy.

The three foregoing bits—the single sentences
from the Stubbs' report and Mrs. Tharpe's hearsay
statement, as well as the checklist—were the only
arguable indicia of abuse appellate defense counsel
reports finding in trial defense counsel's file. Final
Brief at 8. Also contrary to the assertion of the dis-
sent, there is absolutely no suggestion that trial de-
fense counsel was not “aware” of what was in his
case file or that he had not read it. Obviously the
foregoing pitiful fragments amounted to nothing as
compared to the vast quantum of refutatory am-
munition readily available to the Government.

The “Okinawa report” (See Appendix C), on
the other hand, was prepared June 15, 1989, in Ok-
inawa, upon appellant's apprehension for sexually
abusing his stepdaughter in California. The report is
addressed to “Secretary of the Naval Clemency
Board, Washington, D.C., Via: Commandant of the
Marine Corps.”

As implicitly acknowledged by appellate de-
fense counsel, Final Brief at 2-3, this report con-
tains by far the most extensive assertions of abuse
made by appellant. In part, the report relates:

Tharpe describes his childhood as, “I can tell you
things you wouldn't believe. I could write a
book.” Tharpe stated he observed numerous acts
of incest and sexual relationships between hu-
mans and horses. He stated everybody in his -
“community” were all related, describing mem-
bers of his family as being interbred.*13 Tharpe
stated his father molested and had an ongoing
sexual relationship with his sister. Tharpe did not
say he actually saw any sexual contact between
his father and his sister, but that his sister had
confined [sic] in him, that his father had “inserted
himself” into her. When asked if he had been
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sexually molested, Tharpe stated, “I don't think
50, I don't remember.” When asked if any sexual
misconduct had been reported, Tharpe stated,
“where I come from, you don't report these
things, it's just a way of life.” The only time
Tharpe described any type of abuse involving
himself, was when a school teacher had placed
her hand down his pants to see if he had wet his
pants. Tharpe indicated he was old enough to be
“affected.” Tharpe also indicated he had a history
of bed wetting. Tharpe stated he had witnessed
sexual contact between horses and horses and hu-
mans. Tharpe stated the “older” children forced
the younger children to watch and also perform
sex. Tharpe stated he felt he was physically ab-
used by the older children, as he was forced to
fight other children, made to hide behind a tree
while being shot at with a BB gun, forced to have
sex with other children his own age.

Particularly with respect to appellant's own
sexual activity and his relationship with his parents,
these assertions stand in stark contrast with appel-
lant's statements to the psychiatrists/psychologists.

This “Okinawa” report is also what the Califor-
nia-based trial defense counsel clearly denied
knowing about:

At that time [6 July 1989], I specifically asked
him to tell me about everyone he had spoken to
on Okinawa because I was aware that he had
made admissions to both agents of the Naval In-
vestigative Service on 14 June 1989 and his wife
in letters and telephonically. At no time did Cor-
poral Tharpe ever advise me that he had spoken
to a counselor at the brig in Okinawa. The first
time [ was made aware of the Prisoner's Sum-
mary Continuation Sheet ... was on 23 July 1991
when Government Appellate Counsel advised me
of its existence.

(Emphasis added.) Trial defense counsel's posi-
tion in his affidavit was that, even if he knew about
the Okinawa report, he would not have used it due
to appellant's credibility problem and the mass of
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contradictory evidence having issued from his own
mouth, ‘

Appellant's trial was conducted on September
21, 1989, at Camp Pendleton. The allied papers
contain a document entitled, “Prisoner Assignment
and Clemency Board Action,” dated Jan. 16, 1990.
Immediately following this document is a handwrit-
ten “Request for Restoration/Clemency,” also dated
Jan. 16, 1990, submitted by appellant. Following
these are three “Prisoner's Progress Summary Data”
documents, the oldest of which is the “Okinawa”
report. All of the progress summaries are ad-
dressed: “Secretary of the Naval Clemency Board,
Washington, D.C., Via: Commandant of the Marine
Corps.” The appearance of these document in the
allied papers does not indicate that trial defense
counsel, 4 months earlier at the court-martial, was
aware of the Okinawa report at the time of trial or
that it was then in his case file. Appellate defense
counsel do not claim to have found this document
in trial defense counsel's case file. Trial defense
counsel denies knowledge of the document until

" long after trial, when his competence was first be-

ing attacked.

[2] Under all these circumstances, including
the favorable pretrial agreement skillfully negoti-
ated by counsel, we cannot imagine a reasonable
probability that appellant would have benefited
from an attempt to exploit this belated and suspect
claim of appellant. Thus, even if we were to reject
counsel's explanation for failing to investigate this ‘
theme, we are confident that appellant was not pre-
judiced.

Appellate Expert Assistance
[31[41[5] As previously noted, appellant seeks

_ to bootstrap his claim of ineffective assistance of

trial defense counsel with a request that the Court
of Military Review *14 order appointment of a con-
fidential expert to his appellate team to assist appel-
late defense counsel in the preparation of the ap-
peal. See MilR.Evid. 502, Manual for
Courts—Martial, United States, 1984; c¢f. United

States v. Toledo, 25 MJ 270 ( CMA 1987), origin-
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al opinion adhered to on recon., 26 MJ 104 (CMA),
cert. denied, 488 U.S. 889, 109 S.Ct. 220, 102
L.Ed.2d 211 (1988). The Court of Military Review
declined.

FN4. Certainly it appears from paragraph 6
of the affidavit of Lieutenant Commander
Nacev, which was attached to the motion
for appointment of an expert, that he was
“ready, willing and able to provide the re-
quired assistance.” Furthermore, his
“present duties do not preclude my parti-
cipation on behalf of Corporal Tharpe.” He
was “available to assist in his appellate
case.” We have made it clear, however,
that neither an accused nor his or her coun-
sel may simply “commandeer” a military
person to be his private expert. The expert

~ must be made available through the medi-
um of a request via the appropriate military
chain of command. United States v.
Toledo, 25 MJ 270, 276 ( CMA 1987),
opinion adhered to on recon., 26 MJ 104
(CMA), cert. denied, 488 U.S. 889, 109
S.Ct. 220, 102 L.Ed.2d 211 (1988).
“Otherwise, an accused could arbitrarily
commandeer a valuable government em-
ployee without appropriate considerations
of availability, priority of missions, or oth-
erwise.” 26 MJ at 105. See RCM 703(d),
Manual for Courts—Martial, United States,
1984,

For the very same reasons that a military
accused or defense counsel cannot com-
mandeer a government employee
without an appropriate decision being
made through the appropriate chains of
command, a military judge or an appel-
late court ordinarily should not reach out
and designate a particular person as an
expert witness in a case. But ¢f. United
States v. True, 28 MI 1 (CMA 1989). It
is clear, however, that military judges
have the power to ensure that experts
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will, in appropriate cases, be provided.
But only in an extraordinary case would
the military judge (or appellate court) or-
der that'a particular expert be appointed.
United States v. Garries, 22 MJ
288(CMA), cert. denied, 479 U.S. 985,
107 S.Ct. 575, 93 L.Ed.2d 578 (1986);
United States v. True, 28 MI 1057
(NMCMR 1989). Judicial abatement of
the proceedings until command authorit-
ies make an adequate expert available is
usually an equally effective remedy.
United States v. True, 28 MJ at 4.

As we have acknowledged, “It is well estab-
lished that, upon a proper showing of necessity, an
accused is entitled to the assistance of an expert to
aid in the preparation of his defense.” United States
v. Burnette, 29 MJ 473, 475(CMA), cert. denied,
498 U.S. 821, 111 S.Ct. 70, 112 L.Ed.2d 43 (1990);
see Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087,
84 L.Ed.2d 53 (1985); United States v. Van Horn,
26 MJI 434 (CMA 1988). We have not limited ex-
pert assistance to the trial of a case. Experts have-
also been made available to assist counsel in pre-
paring an appropriate appeal. United States v.
Curtis, 31 M 395 (Daily Journal CMA 1990).

Regarding appellant's showing of necessity, he
cites three areas in'which he hopes the expert would
be of assistance in establishing the inadequacy of
his trial representation. First, appellant hopes to
bolster his contention that trial defense counsel's
representation was inadequate in failing to present
evidence, in mitigation of sentence, which sugges-
ted that appellant was a victim of child sexual ab-
use. In that regard, appellant asserts, the expert
could review in confidence the as-yet-privileged
portions of the psychiatric and psychological tests
and reports currently in defense hands. Thus armed,
the expert could suggest

what evidence of appellant's history of abuse
which was available to trial defense counsel
should have been presented, what impact appel-
lant's own abuse played on the offenses for which
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appellant was charged and convicted, what ques-
tions should have been asked of the government
expert, and what possible impact this evidence
might have had on the trier of fact.

Final Brief at 12, In addition, appellant wants
‘the expert to be able to interview him in confid-
ence.

Second, appellant asserts that trial defense
counsel may have been inadequate in failing to in-
vestigate and present an issue regarding appellant's
mental responsibility. Appellant argues that a ques-
tion of mental responsibility, hence presumably tri-
al defense counsel's inadequacy in failing to press
same, arose from the testimony of a *15 govern-
ment expert on sentencing that child sexual abusers'
behavior is “something they don't have control
over.” The expert described it as an “addiction.” Fi-
nal Brief at 12. [Though we disagree that this par-
ticular testimony implicated the defense of mental
responsibility, see RCM 916(k)(1), Manual, supra,
we will construe the gist of appellant's contention
to be that trial defense counsel's performance was
subpar in failing generally to investigate or raise
mental responsibility as a defense.]

[6] -Appellate counsel's third contention turns
out to be a mere reassertion of the first conten-
tion—that trial defense counsel's failure “to fully
develop the issue of the impact of appellant's own
victimization on the present offense” had an ad-
verse impact on “sentence appropriateness.” Final
Brief at 13. Based on these attempted justifications,
we must agree with the Court of Military Review
that the need for a confidential expert is not estab-
lished. '

The issue before us is not whether there is, or
may be developed, some new opinion evidence that
appellant was actually abused as a child or lacked
mental responsibility. The question is whether trial
defense counsel made a valid tactical decision, giv-
en the information and‘options available. Trial de-
fense counsel's decision is not rebutted by dredging
up some new evidence supporting appellant's be-
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lated contention. This is not a new trial on the mer-
its smuggled into the appellate process. New trials
are governed by RCM 1210. See United States v.
Parker, 36 MJ 269 (CMA 1993). Inquiries into ap-
pellant's mental condition are governed by RCM
706.

The circumstances of this case are very differ-
ent from those in Toledo, where defense counsel,
prior to trial, got a military psychologist to agree to
make a confidential assessment of the accused's
mental status before the defense decided whether to
request a formal inquiry into the accused's mental
status, See RCM 706. Based on the results of that
spot check, the defense elected to forgo the RCM
706 inquiry, and they did not present a mental re-
sponsibility defense.

~ Later, at trial, Toledo propounded a rather elab-
orate testimonial explanation of the events on the
evening in question, testimony which he hoped
would persuade the factfinder to acquit him. In re-
buttal, the Government called to the stand the psy-
chologist who had previously examined the ac-
cused. Upon court order, the witness related, inter
alia, certain statements made by appellant to the
psychologist that seemed to contradict appellant's
trial account of the events on the evening in ques-
tion. Toledo did not, at trial, argue that the psycho-
logist's services fell within the attorney-client priv-
ilege, and we did not deem them such under the cir-
cumstances. 25 MJ at 276. Had the accused asser-
ted a need for expert assistance to prepare for the
court-martial, however, we indicated we would
have agreed.” '

FNS5. As in federal law; there is no physi-
cian-patient or psychotherapist-patient
privilege in the military. However,
Mil.R.Evid. 502 Manual, supra, provides:

A client has a privilege to refuse to dis-
close and to prevent any other person
from disclosing confidential communica-
tions made for the purpose of facilitating
the rendition of professional legal ser-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.




38M.J. 8
(Cite as: 38 ML..J. 8)

vices to the client, (1) between the client
or the client's representative and the
lawyer or the lawyer's representative, (2)
between the lawyer and the lawyer's rep-
resentative, (3) by the client or the cli-
ent's lawyer to a lawyer representing an-
other in a matter of common interest, (4)

between representatives of the client or

between the client and a representative

of the client, or (5) between lawyers rep-

resenting the client.
(Emphasis added.)

“A  ‘representative’ of a lawyer is
[defined as] a person employed by or as-
éigned to assist a lawyer in providing
professional legal services.” Mil.R.Evid.
502(b)(3). No definition of
“representative . of the client” is
provided. However, given an adequate
showing of need, we have indicated that

a psychotherapist would seem to fit

within this rule. United States v. Toledo,
25 MJ at 276 and 26 MJ at 105..

Here, in contrast, the formal evidentiary phase of
the court-martial has passed. Appellate defense
counsels' mission is to show that trial defense coun-

sel's election of strategy was deficient. Yet trial de-

fense *16 counsel's assertion that appellant's own
statements precluded this belated mitigation theory
stands unrebutted. The professional opinions of an
expert directly (or, indirectly, through the argument
of counsel) on the quality of trial representation or
on other approaches that might have been taken are

not presently germane. Thus, the Court of Military .

Review can hardly have erred in failing to appoint
Dr. Nacev as a confidential advisor to pursue those
matters. Moreover, it is clear what trial defense
counsel did or did not do. The Court of Military Re-
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view did not need expert opinion to tell them that.

[7] Notwithstanding the Court of Military Review's
refusal to appoint a confidential advisor, appellate
defense counsel has launched an impressive attack

" on trial defense counsel. It is unclear whether ap-

pellate counsel availed themselves of the non-
confidential advice of Lieutenant Commander
Nacev in formulating their appellate argument. It is
clear, however, as noted earlier, that the tactics em-
ployed by the trial lawyer were well within those
recognized as acceptable in the legal community.
The fact that appellate defense counsel have now
conceived a different trial tactic from the one used
at trial does not mean that the lawyer at trial was in-
effective. United States v. DiCupe, 21 MJ] 440

(CMA), cert. denied, 479 U.S. 826, 107 S.Ct. 101,

93 L.Ed.2d 52 (1986).

We are satisfied that the Court of Military Review
had ample information to decide whether the find-
ings and sentence in this case were correct in fact
and law. Art. 66. We have carefully reviewed the
entire record of trial and the allied papers, including
the affidavit of appellant's trial defense counsel,
and we conclude that appellant was not denied ef-

- fective assistance of counsel -at trial. In addition,

even though the appropriateness of an order of
“confidentiality” has not been shown, we are satis-
fied that the lack of such protection did not hinder
the legitimate preparation of this appeal.

The decision of the United States Navy—Marine
Corps Court of Military Review is affirmed.’

Chief Judge SULLIVAN and Judges CRAWFORD
and GIERKE concur.
*17 APPENDIX A
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IX. SELF-DESCRIPTION CHECKLIST; CHECK ALL ITEMS THAT DESCRIBE YOU
in the PAST (childhood and adolescence) and PRESENT (adulthood & recently):
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IN THE UNITED STATES
NAVY-MARINE CORPS COURT OF MILITARY REVIEW

UNITED STATES,
Appellee AFFADAVIT
OF
MICHAEL J. KEEGAN

CAPTAIN, U. S. MARINE CORFS

v.
Carl W. THARPE
: |l
orporal (E-4)
U. S. Marine Corps,
Appellant

R T R R

1, Captain Michael J. Xeegan, U. S. Marine Corps, state that the
following facts are true to the best of my knowledge and belief:

1 first met Corporal Tharpe on 6 July 1989, when ] interviewed h:m
at the brig aboard Camp Pendleton, California. At that time, I
specifically asked him to tel)l me about everyone he had spcken to on
Okinawa because I was aware that he had made admissions to both agents
of the Naval Investigative Service on 14 June 1989 and his wife 1n
letters and telephonically. At no time did Corporal Tharpe ever advise
me that he had spoken to a counselor at the brig in Okinawa. The first
time I was made aware of the Prisoner’'s Summary Continuation Sheet
contained in Appellant’'s Assignment of Error was on 23 July 199] when
Government Appellate Counse) advised me of its existence.
Even if I had known of this information, 1 would not have used it
at trja) because it would have been quickly . easily discredited
by the government and used as aggravation ag it Corporal Tharpe.
Corporal Tharpe was evaluated by psychiatrists and psychologists on
six (6) different occasions between September, 1986 and September,
1989, never in any of those sessions did he make any of the same
drastic claims that he made in the Prisoner's Summary Continuation
Sheet. To briefly summarize his statements regarding his youth and
sSexual experience in those sessions:
1) 6 September 1086, counseled by Dr. Faye Girsch,

clinical and forensic psychologist, civilian, at the behest

of the defense prior to Cpl. Tharpe's first court-martial.

During this session, Cpl Tharpe stated that he was essentaially

rajised by his grandmother and was “spoiled” as a c¢hild. He

further stated that his first sexual experience was at age 17,

with a girlfriend. These documents were used by the defense to

obtain clemency and so were avajlable to the government.

2) B September 1086, self-referral to USNH Camp

Pendleton for depression over pending court-martial. Cpl Tharpe

stated that his parents had been divorced since his birth. Cpl

Tharpe also stated he was upset because vomeone had “accused

him of molesting his daughter 2 months ago but that an exam

fajled to substantiate that allegatjon,’ (Cpl Tharpe pleaded -

guilty to molesting Honeye Walcott beginning in June 19085)

This report was in Cpl Tharpe's medical record.
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3) 24 September 1986, R.C.M. 706 examination conducted
in conjunction with the court-martial. Cpl Tharpe stated that
his parents were never married and that he was raised by his
grandmother. Although not in the report, in the doctor's notes
it says Cpl Tharpe stated that when he was ten he knew of or
gaw an incident in which =ome cousins raped an aunt and her
daughters. Cpl Tharpe went on to state that his first experience
with sex was when he was between the ages of 17 and 18, with
a girlfriend. The doctor’'s notes also indicate that Cpl Tharpe
in filling out all the test documents had attempted to "fake
bad® in a concious effort to be seen as crazy and 50 mitigate
his culpability. This report was used in Cpl Tharpe’'s first
trial.

4) 5 August 1988, self-referral to USNH Camp Pendleton
{for depression. Cpl Tharpe stated that he was raised
primarily by his grandmother, but reported good relations with
both parents. Cpl Tharpe reported an essentially normal
childhood. Thas report was in Cpl Tharpe’s medical record.

5) During all of 1987 and part of 1988, Cpl Tharpe was
attending counseling sessions with the Family Advocacy program
at Camp Pendleton, in compliance with his agreement from his
first court-martial. During this time, he was continuing to
molest his step-daughter and never acknowledged it or sought
help from his counselors. The counselors were available to
testify. Cpl Tharpe also never related to them anything
remarkable about his past.

6) 18 and 20 July 1989, R.C.M. 706 examination. Cpl
Tharpe stated he was raised by his grandmother, was a good
student in school, afraid of his father, had minimal contacts
with his mother, denied any gexual relationships during hic
developmental years, stated that his first sexi:l r:lationship
was with a girlfriend at age 17. This report woulu have been
avajlable for use by the government pursuant to MRE 302 had 1

- attempted to use the report from Okinawa,.

7) 18 September 1989. Cpl Tharpe is examined by Dr.
Bruce Stubbs. Cpl Tharpe denied he had ever been abused as a
child, stated that he had engaged in mutual fondling with girls
his own age during his youth, and that hig first real =mexual
experience was with a girlfriend at age 17. 1If Dr, Stubbs had
been called to testify, he would have stated under cross-
examination that Cpl Tharpe was not amenable to therapy and
that confinement was necessary to prevent him from continuing
to molest children.

The records of all these counselling sessions, copies of which were
provided to Appellate Defense Counsel in September 1090, clearly
indicate that Cpl Tharpe's credibility and veracity is suspect. More
importantly, assuming, arguendo,, that I had known about the statements
to the counselor on Okinawa, I would not have used them as some type of
mitigation. That would have opened the door for the prosecution to
use all of his other statements which, taken all together, would have
negated any rehabilitation potential we might have otherwise been able
to show. 1In my judgement, the best course of action at that time was

*20
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to focus away from all his past attempts at therapy and to stresc his
few good military traits, his remorse and his willingness to seek help.

WITNESS the following signature this 31lst day of July, 1991.

Zé;;i'sr Reega

With the United States Armed Forces
At Quantico, Virginia

I, Major Ronald L. Rodgers, the undersigned offjcer, do hereby
certify that on this 31lst day of July, 1991, before me, personally
appeared Captain Michael J. Keegan, USMC, 016508525, whose home
address is Quarters ®4425B, MCCDC, Quantico, Virginia 22134, and who
is known to me to be a Captain in the U. S. Marine Corps, and to be
the identical person who is described in, whose name is suscribed to,
and who signed and executed the foregoing affadavit. I do further
certify that I am at the date of this certificate a commissioned
officer of the grade, branch of service, and organization stated below
"in the active service of the United States Armed Forces, that by
statute no seal is required on this certificate, and that the same is
executed in my capacity as a judge advocate under authority granted to
me by Article 136, UCMJ.

Ronald L. Rodgers
174 48 2198, Major, USMC
OSJA, MCCDC, Quantico, VA.

*21 APPENDIX C
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Tharpe, Carl W. BN |

b. Prisoner's Version {(con't): stated he was fully avare of his rights, citing he
needed to talk, but did not want to talk about anything that would compound his current
charges. Tharpe admitted to having a 3 year, ongoing, sexual relatfonship with his
stepdaughter. Tharpe indicated she knew him better than his wife or anyone else. Tharpe
stated she is a “fox" and more mature, in many ways, than her age. Tharpe stated he
never phycirally hurt his stepdaughter. He denied having any sexual relationship with
hi1s srepson.

2. PRIOR OFFENSE
a. Civil: None stated. (KV)

b. Hilitary: In November 1979, TharpE received his Ist Article 15 for violation of
Article 113, sleeping on post. He was awarded forfieture of $75.00 for 2 months. 1In
October 1980, he received his 2nd Article 15 for violation of Article 86, unauthorized
absence, in which he was late fcr duty. He was avarded a forfeiture of $150.00 for )
month. In Noverber 1986, Tharpe received a Ceneral Court-Martial convictien for violatiof
of Article 3134 (5 specifications!), indecent exposure. he was sentenced to confinement at
hard labor for 6 months, reduced to E-}, forfeiture of §400.00 x 6 wonths, and a BCD.
Convering Acthority's Actact, dated B70220, the sentence is approved and, except for the
part of the sentence extencing lto a bad-conduct discharge, will be executed, but the
execution of that part of the sentence extending ta a bad-conduct discharge and confline-
mert in excess of 120 days 1s suspended for a period of 16 months; forfeitures 1n excess
of $10C per menth fer & moths and reduction in grade below E-3 and automatic reduction
to E-1, 1s suspended for 12 months

3. PERSONAL HISTORY

a. General Background: Tharpe is a married, 29 year old, black, male, Marai. He
is the yourgest of 2 children, both of whom were born out of wedlock. Tharpe's parencs
were never married to one another, however his father was married and had several child-
ren. Tharpe stated he was never allowved to associate with his father's wife or children,
while be was grovwing wp. Tharpe's father is approximately 62 years old and is a
mortician. He §s in good health and currently resides in Camden, Tennesse. When talking
about bis relationship with his father, Tharpe stated, "now, can't really say, he's my
father.' Tharpe's mother 1s approximately 52 years old and works '"wherever work is
avajlable." His mother is in good health and has never married. Tharpe describes his
relationship with his mother as, "that's my mom, great." She currently resides in Camden
Tennesse. His sister 1s a 32 year old divorcee, which has 4 children. Tharpe describes
their relationship as, "I Jove my sister, she loves me.'" Tharpe states his sister does
not have "all her screws" which he believes she is mentally discurbed. Tharpe discribes
his childhood as, "1 can tell you things you wouldn't believe. 1 could write a book."
Tharpe stated he observed numerous acts of incest and sexval relationships between humans
and horses. He stated everybody in his “community" were all related, describing members
of his family as being, intesbred. Tharpe stated his father molested and had an ongoing
sexval relationskip with his sister. Tharpe did not say he actuvally saw any sexval con-
tact betveen his father and his sister, but that his sister had confined in him, that his
father bad "inserted himsell' into her. When asked i{ he had been sexuvally molested,
Tharpe stated, "] don't think so, I don't remember." When asked 1f any sexual misconduct
had been reported, Tharpe stateo, “"where 1 come from, you don't report these things, it's
DD FORw 1478 PLPLATLY DC #ORW as4-d, P Maw S1, CUL QPO 203 S/N 0102 F001-476
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JFB, Camp Hansen, FPO Seatle, Washington §8773-5013 USMC
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Tharpe, Carl W. (b) () | . {

a. Genecral Background (con’t): just a way of life.” The only time Tharpe described]
any type of abuse involving himsclf, was when a school teacher had placed her hand down
his pants to scc 1! he had wet his pants. Tharpe indicated he was old enough to be
“affected.” Tharpe also indicated he had 8 history of bed wetting. Tharpe stated he
had witnessed sexual contact betwcen horses and horses and humans: Tharpe stated the
"older' children forced the younger children to watch and also perform sex. Tharpe
ststed he felc he was physically abused by the older children, as he was forced to fight
other children. made to hide behind & tree while being shot at with a BB gun, forced to
have sex with other children his own age. Tharpe describes himself to be ''raging" inside
Jof himself. Tharpe indicated he came from a low income area, from the -country, where
things that he has been describing is just a way of life. Tharpe was married in May
1985, in Leavenworkth, Kansas. His wife is a 35 year old d{wxcee.. She has 2 children
by a previous marriage. Tharpe stated he knew his wife 2 1/2 years prior to their
marriage. Tharpe stated he metr his wife, while she was still married. Her husband was
in the Army and was overseas when they mer, but she indicated that their marrfage vas
just about over. His wife is » Civil Servant, working for the government as a Purificatigr
Operator. Tharpe did not want to talk about his wife's past history. - Tharpe's stepson
is 12 yecars ol!d, which he describes his.relationship with him as, '"the same as my father®
and mine." Tharpe stated he does not talk to his stepson much and devotes most of his
time to his stepdaughter, just like has father ignored him and spent his time with his
sister. Tharpe indicated he never had any sexual relations with his stepson, nor did he
fever physicaliy hurt him. Tharpe's stepdaughter:is O years-old. Tharpe calls his step-
Eaughcer. "Honey.'" Tharpe describes his relatfonship with his stepdaughter as, 'great.”
harpe adrits to having a 3 year, ongoing sexual relationship with his stepdaughter. He
states she does "special things" for him and that she knows him better than his wife.
Tharpe's wife and their children live in Vista, California. Tharpe states-he does not
iave a drinking problem, describing himsel{ as a periodic, social drinker. When talking
about his drinking, Tharpe is vague and unclear, which his contradicts himself. When ‘
lasked §f he ever tried any drugs, Tharpe stated, "I wi)l have to see what is in my SRB.
1 don't want to answer.'

b. Educational Development: Tharpe indicated he quit school after completing the
[1th grade, because he quit baskecball and his grades started to decline. He also stated
he was getting bored with school and he did not really care any more. Tharpe obtained
his GED during his lst enlistment. Tharpe described himself as a ''good student," but
ran with the wrong crowd. He was never suspended or expelled. Tharpe stated he did not
et along with his teachers too well, specifically citing 2 football coaches, stating
khey scared him. Tharpe stated he got along well with his fellow students. He played
basketball when he was attending high school. He was not-offered any scholarships, nor
Hid he attend any college.

¢. Occupational Development: Prior to his entry into the Marine Corps, Thafpe work-
Fd numerous jobs as a farm hand and as a stockboy {n a grocery store. He stated he was
hever fired and described a good working relationship with his superiors and peers. He
huiz his job in cthe grocery -store to join the USHC. -

d. tilivary Service: Tharpe enlisted into the Marine Corps in January 1979, in the

Pelayed Entry, Program, for a period of 4 years.., He enlisted to 'get away, get avay from
the atmosphere I was in." He went on active duty in February 1979, when he went to basic
training at MCRD, Parris Island, South Carolina. -He completed basic training in May
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JFB, Camp Hanscn, FPQ Seattle, Washington 98773-5013 UsSMC
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Tharpe, Carl W,

d. Military Service (con't): 1979, on time, with no problems, although he fndicaced
he did have some problems academically, but was not sent back {n training. Tharpe

felt he was an average recruit and probable would have graduated basic training with a
meritorious promotion, had he not had some problems with academics. Tharpe was sent to
Basic Hilitary Police/Corrections School at Ft. McClelland, Alabama, which he compicted
on time, with no problems. 1In July 1979, he was sent to his 1st duty station at Fr.
Legupnunvth, VWangar, vhere he was assigned to duties as a Correctionsman at the Disciplini-
ary Barracks. 1TIn March 1981, Tharpe was sent to Camp Butler, Okinawa, Japan. In April
1982, Tharpe was transfered to Camp Lejuene, North Carolina where he remained until Jan-
vary 1983). He was than transferred back to Ft Leavenworth, Kansas where he remained untid
February 1987. 1In March 1987, Tharpe was transferred to Camp Pendleton, Californis.
Tharpe worked in the Corrections Field the entire time in the Marine Corps, up until
March 1988, when he was given a General Court-Martial for indecent exposure, at which
time, uvpon completion of his confinement he was transferred to his present command. He
is currently on @ 6 month unit deployment. Tharpe indicated he got along very vell with
his superiors and peers at every command he was assigned. He emphasized that his super-
lors always helped him out, keeping him from getting "fryed." Tharpe stated his present
comzand does not know him that well and that he has been assigned to them since February
1689, Tharpe stated his Corrections MQS was taken away from him after be was convicted
ty the gereral court-marctial and was sent to Motor Transportation School after his
release from the brig. Trarpe believes his average Proficiency and Conduct Marks are in
the area cf 4.5, 4.5. He states he "loves the Marine Corps’ but does not want to stay
ir, because of the disciplinary problems, feeling that be could not do the Corps any
good. :

e. Fresent Situation and Acdjystment: Tharpe is currently billeted within segregatio
or maximum custedy, due te the seriousness of the offense and being suicidal. Tharpe
acmits to Fas siledged cornfining offense, citing he is glad he has been caught and it

15 all over. He does not hcid any resentment toward his command or the miljtary for

his present circumstances. He openiy states he is unsure of his own stability and that
suicide 15 3 definite possibility at this posnt. He states if he has hurt his daughter
and cannot be of any finmancial help to his family, he would end his pain. Tharpe did not
indicate he had any immediate problems to be taken care of, although he was very concerne
about hov his stepdaughter vas going to handle his incarceration.

%.  EVALUATIORK AND PLANNING

a. Impression Based on Personal History: Tharpe appears to be a very unstable,
immature, and irresponsible individual of below average intelligence. His past history
daes not rteveal that he is vioclent or criminally devient, but he was constantly subject
fo incest and sexual misconduct throughout his childhood, that is not normal or accepted
in todays socicty. Tharpe feels that he is "just like my father." He admits to berng
a sick individval who needs help. 1t appears that Tharpe is very much in love with his
stepdaughter, which is evident by the vay he talks about her and constantly relates back
te her when he talks. Tharpe was polite, cooperative, and respectful during this inter~
hiew. Content would usually get back to his stepdaughter or his family during childhood
Affect ranged from indifference to rage. Tharpe, at times, would cry and shake, when
talking about his ch:ldhocd and his daughter. Tharpe appears to be very concerned, f
b2t Jealous, when ralking about his stepdaughter. Tharpe appeared to be in an indjfferen
mvod, which he does not care about what will happen to him. He would be talking about
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f. Education, Training, and Work:
in segregation.

PRISONER'S SUMMARY CONTINUATIOR SHEET P TR qraee e e o 2
(X3 a0u1SS10M SUMKARY  [J PROGRESS SUMMARY 890615 5
DAGAMLIATION OLPARTWINY OF ML ITaRY SCAVICC
JFB, Camp Hansen, FPO Scatctle, Washington 98773 USMC
CASY waw( ¢ FIRSY &aME - MIDOLE INITIAL SSN
Tharpe, Carl W. -_ .
a. Impressions Based on Personal History (con't): hts family or his stepdaugher,
appearing to be remcnicing in a happy manner then was subject to instant anger. Tharpe

does not appear to bc a disciplinary problem, but i5 8 definite suicide risk and escape

Nueropsychiatric: Tharpe {s schedule to see the Brig's Psychiatrist on 890616.

risk.
b.
c. HMedical: No problems stated or noted at this time.
d. Religious: Services are offered on a weekly basis.
e. Custodial:

Remain as is, maximum custody, suicide risk.

Tharpe is not eligible to work and should rema:n
Unit has indicated he will be transferred to CONUS ip approximatetly l&
cdays to stanc trial pending the outcome of this {nvestigation.
1atr1c help and has been referred to the Brig's Psychiatrist for evaluation.

EQ\PJ/

R. A.
SSCT

COUNSELOR

He has requested psych-
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UsMC
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*25 WISS, Judge (dissenting):

I believe that the majority has overlooked cer-
tain critical issues that are presented in the two
questions before us and, as a result, has missed an
opportunity to provide decisional guidance on an
important question involving appellate substantive
and procedural rights. Therefore, I must dissent

1 owar s,

v cra el

S/N 0102 F-001-478
from that opinion and its affirmance of the decision
below.

|
Appellant faced life in prison on multiple
charges of despicable sexual misconduct over 3
years with his young stepdaughter who, at the time
of trial, was only 10 years old. After findings had
been entered on appellant's pleas of guilty, the only
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evidence that defense counsel presented in appel-
lant's behalf during sentencing proceedings had to
do with .appellant's good military charac-
ter—nothing at all to help explain his misconduct,
as aberrant as it was.

Notwithstanding, defense counsel's sentencing
plea was that appellant needed extended therapy,
not extended confinement. Not surprisingly,
however, the military judge was not responsive and,
instead, sentenced appellant to 75 years' confine-
ment (subsequently reduced by the convening au-
thority, pursuant to a pretrial agreement, to 12 1/2
years).

When the case reached the Court of Military
Review, appellate defense counsel reviewed the re-
port of a pretrial sanity board that had considered
appellant's mental status under RCM 706, Manual
for Courts—Martial, United States, 1984. This re-
view led her to request trial defense counsel's case
file, in which she noticed several psychiatric and
psychological reports that contained references to

sexual disorders and to appellant's possibly having

been a victim of childhood sexual abuse.

For instance, just 3 days before this court-
martial, a psychological evaluation of appellant that
had been prepared by Dr. Stubbs, a psychologist
who had examined appellant at the request of the
defense, contained this statement: “While he denied
conscious knowledge of any molest of his own
there is strong support both in the interview and the
testing data to forward the hypothesis that he was
the victim of some significant physical, emotional
and sexual abuse.” A year earlier—on August 5,
1988—the psychiatric department of Naval Hospit-
al, Camp Pendleton, did an evaluation on appellant
in which he had checked off “sexually abused” as
one of his “past” experiences.

Appellate defense counsel found herself in a
quandary concerning what, if anything, these ma-
terials might suggest regarding effectiveness of trial
defense counsel's representation during the sen-
tence proceedings. She was aware of the frequently

Page 19

observed point that a significant factor in the back-
ground of most child sexual abusers is their own
abuse as a child. As a non-expert in the medic-
al field, however, counsel felt unqualified to inter-
pret much of the testing data which she came across
or to comprehend significant parts of the evaluation
reports or to understand what appeared to be incon-
sistencies in testing results.

FNI. See, e.g., Note, A Matter of Trust: In-
stitutional Employer Liability for Acts of
Child Abuse by Employees, 33 William &
Mary L.Rev. 1295, 1298 n.25 (Summer
1992) (“In general, abused children be-
come abusive and dysfunctional adults.”),
citing T. Reidy, “The Aggressive Charac-
teristics of Abused and Neglected Chil-
dren,” Child Abuse: Commission and
Omission 471 (J. Cook and R. Bowles eds.,
1980); Hagen, Tolling the Statute of Limit-
ations for Adult Survivors of Child Sexual
Abuse, 76 Iowa L.Rev. 355, 359-60
(Jan.1991) (“Sexually victimized children
often continue the cycle of sexual abuse in
their adult lives by marrying abusive
spouses or by victimizing their own chil-
dren.” (footnote omitted)), citing J. Renvo-
ize, Incest: A Family Pattern 90 (1982)
(child incest victims have “strong likeli-
hood” of themselves becoming adult incest
abusers); R. Flowers, Children and
Criminality: The Child as Victim and Per-
petrator 92 (1986) (abused children be-
come abusive adults).

Most importantly, she felt professionally un-
equipped to evaluate this material, some of which
seemed to suggest an important factor that might
have offered some psychological explanation for
appellant's deviant*26 conduct that, in turn, might
have had relevance in the determination of appel-
lant's sentence—namely, appellant's own sexual
victimization as a child. Counsel was mindful of
her responsibilities as an officer of the court not to
raise frivolous issues that lack substantial founda-
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tion, as well as a concern to not treat lightly an al-
legation of professional ineffectiveness against a
colleague. She believed that, unless she received
expert assistance in evaluating the medical materi-
als, she would be unable to responsibly determine
whether she should raise, on appellant's behalf in

the Court of Military Review, an issue questioning-

the adequacy of trial representation.

Based on her study of this Court's opinion in
United States v. Toledo, 25 MJ 270 ( 1987), opin-
ion adhered to on recon., 26 MJ 104, cert. denied,
488 U.S. 889, 109 S.Ct. 220, 102 L.Ed.2d 211
(1988), and the opinion of the Navy—Marine Corps
Court of Military Review in United States v.
Huerta, 31 MJ 640, 643 n.1 (1990), counsel be-
lieved that she “must first seek assistance from gov-
ernment resources in the local area. This [she] pro-
ceeded to do....” She began by calling the Com-
mand Staff Judge Advocate at Naval Hospital,
Bethesda, “to see if anyone on the hospital staff
was qualified in child sexual abuse cases.” She was

given the name of one psychologist who then was
' on staff at the hospital. However, after conversing
with that doctor and telling him “the non-
confidential” aspects of the case, the doctor told
counsel “that he did not feel qualified to give [her]
the required assistance.” He, in turn, gave her the
names of three psychologists “whom he felt were
more qualified.”

The first of these three, because of her position
with a local foundation, informed counsel that she
was “not available for consultations....” Counsel
was unable to reach the second one when she tele-
phoned. She did, however, have more luck with the
third—Lieutenant Commander Vladimir Nacev,
who then was assigned to the Navy's Family Ad-
vocacy Program in Washington, D.C. Defense
counsel makes these representations about Dr.
Nacev's potential contribution to her dilemma:

My discussions with LCDR Nacev have con-
vinced me that he has sufficient experience in the
area of child sexual abuse to enable him ta
provide the consultation I require. LCDR Nacev

Page 20

informs me he is available and willing to assist
me, however, until he is allowed to review the
confidential psychological testing data and re-
ports, he is unable to answer my specific con-
cerns. '

Naturally, counsel had concerns about reveal-
ing confidential material—as well as engaging in
candid, confidential conversations with Dr.
Nacev—without the blessing of some authority who
could assure her that her use of this government
personnel resource was permissible and that their
exchanges would be confidential. United States v.
Toledo, supra, teaches the risks that defense coun-
sel run in that regard, given the absence of a doctor-
patient privilege in the Military Rules of Evidence.

Accordingly, counsel prudently believed that
she needed a determinative decision from an appro-
priate authority that she was entitled to use of a
government resource for expert assistance, see 25
MJ at 276, and that her use would be within the
scope of the lawyer-client privilege under
Mil.R.Evid. 502(a), Manual, supra. She reasonably
viewed this as preferrable to simply striking out on
her own, unsupported with official sanction, to
commandeer a government resource and run the
risk that, later, an appellate court might conclude
that she acted improperly and, so, the confidences
may be pierced. After all, this very Court has
warned that “ a servicemember has no right
simply to help himself to government experts
and bring them into the attorney-client relation-
ship, bypassing the proper appointing authorit-
ies.” 25 MJ at 276.

Thus, she turned to the Court of Military Re-
view and asked for an order for expert assistance
and for confidentiality. She did so, relying on the
following language from footnote 1 of the Huerta
opinion out of that same court less than 3 months
earlier:

*27 To obtain expert assistance prior to the refer-
ral of charges to a court-martial, we believe that
although it may be cumbersome, defense counsel,
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at a minimum, must demonstrate to the conven-
ing authority that (1) working through their own
resources, they have exhausted the possibilities
for Government assistance within their particular
geographic location, (2) establish that their fur-
ther communication with a potential Government
expert assistant would necessarily compromise
client confidences, and (3) formally request of
the convening authority, with the proper showing
of necessity and relevance, that the expert assist-
ance provided be rendered under an order of con-
fidentiality. Once charges have been referred to
trial, application for expert assistance may be
made to the military judge, followed by a de-
fense-requested continuance to prepare for trial
with that assistance.

Extrapolating from that language, the Court of
Military Review seemed to counsel to be the appro-
priate authority from whom to seek a determination
both that she was entitled to a government resource
for expert assistance and that her relations with that
resource would be confidential within the confines
of the lawyer-client privilege.

The Court of Military Review, however, denied
her motion after oral argument thereon and denied,
as well, her motion for reconsideration en banc,
Thereafter, appellant petitioned this Court for a writ
of mandamus to order the Court of Military Review
to issue the requested order, but we denied the peti-
tion without prejudice to raise the matter in the nor-
mal course of appellate review.

At that point, appellate defense counsel pro-
ceeded as best she could, raising in her brief in the
Court of Military Review the issues on which she
had sought expert assistance to evaluate whether
they should be raised and, if so, how. As is clear by
now, however, her efforts were unsuccessful, for
the Court of Military Review affirmed the convic-
tions and the approved sentence.

IT
In this Court, appellate defense counsel has
carried on with her efforts to convince appellate au-
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thorities that appellant received inadequate repres- -
entation during his trial proceedings. As well, she
confesses that she is hampered in carrying her bur-
dens in that regard by the absence of expert assist-
ance, and so she has raised, too, the question
whether the Court of Military Review erred in
denying her motion for assistance and for confiden-
tiality. The majority has turned a cold shoulder to
both issues. In doing so, however, I believe that
several aspects of the opinion overlook certain real-
ities of appellate practice from the viewpoint of the
practitioner.

A
I will write only briefly as to the first issue, re-

. lating to effectiveness of representation during the

trial proceedings, in part because I do not believe
that that issue is fully ripe for our consideration, see
this opinion, infra. I minimally discuss this issue
only to the extent necessary to establish the frame-
work within which to consider why appellate de-
fense counsel believed it was necessary to obtain
expert assistance to help her in connection with that
issue.

Appellant claims that trial defense counsel was
negligent in his representation in this respect: Al-
though counsel had in his case file docu-
ments—including the - glaring report from Dr.
Stubbs, a portion of which I quoted earlier (38 MJ
at 27)—that contained suggestions that appellant
had been the victim of child sexual abuse, counsel
apparently neither noticed those suggestions
nor, of course, investigated their *28 potential im-
portance. See United States v. Scott, 24 MJ 186
(CMA 1987). This focus on what is the precise
nature of appellant's complaint against his trial de-
fense counsel points up a critical defect in the ma-
jority's use here of the usual practice of not second-
guessing reasonable tactical decisions by defense
counsel. It would seem that the decision not to pur-
sue the potential use of appellant's childhood exper-
iences—either because they ultimately could not be
documented satisfactorily or because medically it
would offer insufficient explanation to motivate a
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lenient sentence—could not be rubber-stamped as
tactically reasonable when apparently there was no
decision made due to unawareness of what was in
the case file.

FN2. The majority challenges my basis for
representing in this regard the nature of ap-
pellant's claim and, in turn, any basis of
support for that claim. 38 MJ at 11, As to
the former, it is quite clear from appellant's
brief: “Trial defense counsel's failure to re-
cognizé and investigate the issue of appel-
lant's history of childhood sexual abuse
resulted in the military judge's unaware-
ness of, and thus inability to consider, sig-
nificant extenuation evidence. This consti-
tuted unreasonable and ineffective repres-
entation.” Final Brief at 10 (emphasis ad-
ded). As to whether there might be any
support for such a claim when and if that
claim later becomes ripe for adjudication, I
simply point this out: In the affidavit that
he furnished to rebut the attack on his rep-
resentation in the Coutt of Military Re-
view, trial defense counsel detailed his
view of the nature of and the vulnerabilit-
ies to use of the psychological evidence
that was in his case file; yet he never men-
tioned the matter in that evidence that sug-
gested appellant's possible childhood sexu-
al victimization. Thus, while he offers ex-
planation for not using aspects of that evid-
ence, his affidavit offers no suggestion that
he was even aware of the matter in that
evidence that appellant has focused on dur-
ing his appeal.

I make these brief comments on appellant's
claim of ineffective assistance of trial defense
counsel only to bring into focus my differences
with the majority's view of that claim and the ap-
propriate analysis of it. However, I do not believe
that that issue is ripe for decision now, in light of
appellate defense counsel's assertion that she
needed—and impliedly still does need—expert as-
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sistance upon which she can weigh the credibility
of such an issue and, if credible, upon which she
can frame and pursue such an assertion of error.

B

“It is well established that ... an accused is en-
titled to the assistance of an expert to aid in the pre-
paration of his defense” and that the standard for
when such an expert must be afforded is “upon a
proper showing of necessity.” United States v. Bur-
nette, 29 MJ 473, 475 (CMA), cert. denied, 498
U.S. 821, 111 S.Ct. 70, 112 L.Ed,2d 43 (1990); see
Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84
L.Ed.2d 53 (1985). Moreover, again on a proper
showing of necessity, expert assistance in prepara-
tion of an appeal may be ordered. See, e.g., United
States v. Curtis, 31 MJ 395 (Daily Journal CMA -
1990).

It is imperative to state with clarity what truly
is in issue here: Did appellate defense counsel make
a showing of necessity for expert assistance to pre-
pare her appeal; and, if so, what was the proper re-
sponse of the Court of Military Review? What is
not in issue is the need for an order of confiden-
tialty. Once a court of law orders that expert assist-
ance is necessary to prepare a case, whether at trial
or on appeal, then the expert becomes a part of the
defense team and is as enshrouded by the lawyer-cli-
ent privilege as is the lawyer herself. See United

- States v. Toledo, supra at 275- 76; Mil.R.Evid.

502(a).

Recall, however, that appellate defense coun-
sel's motion was not limited to an order for confid-
entiality, but it extended also to an order for provi-

~ sion of expert assistance. Without a proper author-

ity's ruling that the defense is entitled to an expert,
counsel would not seem free to round one up,
whether that expert was “ ‘ready, willing, and able
to provide the required assistance.” ” See United
States v. Toledo, supra at 276.

Showing of Necessity
In United States v. Burnette, 29 MJ at 475, this
Court stated: “As to the instant case, we agree that
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very little, if any, showing of necessity was re-
quired to entitle the defense to expert assistance in
the interpretation of drug analyses.” I infer from
this that, at least where complex, technical, scientif-
ic evidence is at issue—material that is well outside
the usual ken *29 of an attorney—“necessity” is
shown where that evidence is material to the case.

It may be that “necessity” in this connection is
like probable cause—it depends on a variety of
factors in the context of the concrete case at bar. In
addition to the nature of the problem that I just
mentioned, some additional potentially influential
factors that come to mind include a good-faith rep-
resentation of need by appellate counsel as an of-
ficer of the court, the bona fide appearance of an is-
sue actually in the case for which the expert is re-
quested, and the reasonableness of the request for
assistance (one measure of which might be whether
a prosecutor who had such a piece of evidence in
his hand could easily call up an expert and ask what
it meant).

I believe that, against these guidelines, neces-
sity was demonstrated to the Court of Military Re-
view. Appellate defense counsel contended that the
issue in question and the material relating to it was
so technical and complex that she, as a non-expert
in the field, was unable to comprehend and evaluate
it. Only with expert assistance could she apply her
legal expertise to decide whether a legitimate ap-
pellate issue was presented and what would be the
most successful way to litigate that issue. Without
it, she was shooting in the dark.

Response of the Court of Military Review
It is the charge of the Court of Military Review
to ensure due process on appeals pending before it.
Where a showing of necessity for expert assistance
in the prosecution of an appeal is made to the court,
it must take any and all reasonable steps to assure
that such assistance is provided.

Usually, this responsibility will be satisfactor-
ily discharged by promulgating an order directing
appropriate authorities to furnish defense counsel
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with the requisite expert assistance. Counsel, with
such an order in hand, then has all she needs to ob-
tain such assistance and to ensure that the expert is
within the lawyer-client privilege. If and when
counsel is rebuffed in her efforts to seek compli-
ance with the order, however, she may return to the
Court of Military Review for appropriate relief. Cf.
United States v. True, 28 MJ 1, 4 (CMA 1989)
(Military judge ordered convening authority 'to
provide defense with expert assistance; when con-
vening authority refused, military judge abated the
proceedings in accordance with RCM 703(d)).

I

On the basis of this reasoning, I conclude that
the refusal of the Court of Military Review to en-
sure necessary expert assistance, as appellate de-
fense counsel had requested, compromised the abil-
ity of the defense to properly evaluate, frame, and
litigate the issue of adequacy of trial representation.
I would set aside the decision of the Court of Milit-
ary Review and remand the case to that court. I
would direct the court to issue whatever order was
appropriate consistent with these views in order to
permit appellate defense counsel to associate with
an expert to assist her in adequately preparing her
appeal. Then, under Article 66, Uniform Code of
Military Justice, 10 USC § 866, counsel could file
in that court whatever appellate issues that seemed
legitimate in light of that consultation, with ulti-
mate opportunity for appellant to petition for re-
view by this Court under Article 67, UCM]J, 10
USC § 867.

CMA,1993.
U.S. v. Tharpe
38M.J. 8

END OF DOCUMENT
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5-410. Related Rules

a. There is a prohibition on holding conflicting financial interests. See 5 C.F.R. 2635.403
(Reference (d)) in subsection 2-100 of this Regulation, 18 U.S.C. 208 (Reference (c)), and
5 C.F.R. 2640 (Reference (b)) in subsection 5-200 of this Regulation, above.

b. There are requirements regarding seeking outside employment. See 5 C.F.R.
2635.601-606 (Reference (d)) in subsection 2-100 of this Regulation and Chapter 8 of this
Regulation.

c. There is a prohibition on engaging in outside employment or activities that conflict with
official duties. See 5 C.F.R. 2635.802 (Reference (d)) in subsection 2-100 of this Regulation.

d. There are limitations on certain outside activities such as receipt of outside earned income
by certain DoD Presidential appointees or non-career DoD employees, service as an expert
witness, participation in professional associations, teaching, writing, speaking, or fundraising.
See 5 C.F.R. 2635.804-808 (Reference (d)) in subsection 2-100 of this Regulation.

e. There is a prohibition on the receipt of honoraria. See 5 C.F.R., Part 2636 (Reference (q))
in subsection 3-100 of this Regulation.

f. There are prohibitions on the misuse of official position such as improper endorsements or
improper use of non-public information. See 5 C.F.R. 2635.701-705 (Reference (d)) in
subsection 2-100 of this Regulation.

g. There are prohibitions on certain post-Government service employment. See Chapter 9 of
this Regulation.

SECTION 5. REFERENCES

5-500. References

(a) Title 5, Code of Federal Regulations; Part2639, "Interpretation of 18 U.S.C. 209"
[TO BE PUBLISHED] :

(b) Part 2640 of Fitletitle 5, Code of Federal Regulations; Rart-2640,Interpretation-of

(¢) Sections 201, 203, 205, 208 and 209 of Fitletitle 18, United States CodesSeetions
201, 203,205, 208 and 209

(d) Part 264b of Fitletitle, Code of Federal Regulations; Rart-2635;"Standards-of Ethical
~onductfor Embl F the e Brasch.cust i
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