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THE ARTICLES OF WAR. 417

that is, to the officers and noun-commissioned officers of the guard, to such
mebers of the guard as are actually engaged in the performance of duty as
gentinels, and to such other persons as are permitted or required, on account
of their officinl duties, to pass und repass a line of sentinels at night,

The parole, which serves as a check upon the countersign, is given only
to those who, by their office or duty, are entitled to visit and inspect guards
or sentinels at night. It is used solely as a means of identification, but it
cannot avail as a passport unless accompanied by the conntersign. "The
term ¢ watchword,”” as used in the Article, comprehends not only the
countersign and parole, but any precoucerted word or signal issued, by com-
petent authority, for a similar purpose in the performunce of guard or
outpost duty,

The offense may be committed by any military person who makes known
the watchword to one not entitled to receive if, in accordance with existing
orders and reguiations, or who gives a parole or watchword different from
that which he received. Asno specific intent is set forth in the statute, the
offense may be committed through negligence or inadvertence, or with the
intent to convey the watchword to the enemy; the offense would be com-
plete in either case.

ARTICLE 46. Whosoever relieves the enemy with money, victuals, or am.
munition, or knowingly harbors or protecis an enemy, shall suffer death, or
such other punishinent as a court-martial may direct.

ARTICLE 46. Whosoever holds correspondence with or gives intelligencs
o the enemy, either directly or indirectly, shall suffer dealh, or such other
punishment as a court-martiul may direct.

These provisions sppear respectively as Articles 18 and 19, Section 14,
of the British Code of 1774, as Articles 18 and 19, Section 13, of the Ameri-
can Articles of 1776, and a3 Nos. 56 end 57 of the Articles of 1806.

In view of the general f2rm of description ‘‘ whoscever” in these
Articles it was held, during the late war, by the Judge-Advocate-General and
by the Secretary of War, and has been held later by the Attorney-General,
that civilians, equally with military persons, were amenable to trial and
punishment by court-martial under either Article.' But the sounder con-
struction would seem to be that, as the Articles of War are a code enacted
for the government of the military establishmeut, they relate only to persons
belonging to that establishment unless a different intent should be expressed
or otherwise made manifest. No such intent is so expressed or made mani-
fest. Persons not belonging to the military establishment may be proceeded

I Dig. J. A. Gen., 40, par. 1, Admitting this construction to be warranted so fur as
relates to acts committed on the theutre of war or within a district under martial law, it
is te be noted that it is the effect of the leading adjudged cases to preclude the exercise
of the military jurisdiction over this class of offenses when commisted by civiliansin places
nol under wilitary government ot martial luw,  8ee, especiully, £z parts Milligan, 4
Wullace, 121-123; Jones vs. Sewsard, 40 Barb., 583, Ibid., 40, par. 1, note,
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] j against for the acts mentioned in the Article, but it is by virtue of the

”‘:gi j power of another jurisdiction, namely, martst law; and martial law does

"?‘5; r.% not owe iis existence {o legislation, but to necessty.! The scope of these

_;,a_;H £ Articles under the legislation of 1776, apperently extending their applica-

j; : tion to civilhians, seems to have been modified as a consequence of the
B i f adoption of the Conshtution,

7, k i Relieving the Enemy.—The act of *‘ relieving the enemy’ contem-
Eﬁ. : plaled by this Article 18 distingunished from tlat of trading with the enemy
- ;‘jlg i in violation of the laws of war; the former being restricted to certan par-

“.}[I’ f ticular forms of relief, while the latter includes every kind of commercial

rq’; § intercourse not expressly authorized by the government.* It isnone the less
® 1|§| Gy relieving the enemy under this Article that the money, ete., furmshed is
:“:‘:Ii' . exchanged for some commodity, as cotton, veluable to the other party.’

] _4;;1 : Holding Correspondence with the Enemy.—The offense of holding corre-

5 gpondence with the enemy is completed by writing and putting in progress a ;
;’;i* : letter to an snemy, as to an inhabitant of an insurrectionary State durmng :
:Jlf 3 the late war; il not being deemed esssntial to this offense that the letter '
‘*ﬁi' : should reach ita destinalion.® It is essential, however, to the offense of

"‘ giving intelligence to the enemy that material information should actually be

j‘ ; communicated to him; and such-communication may he verbal, in writing, l,

g or by signals.’ .

L “ The rule which declares that war makes all the citizens or subjects of i
vl one belligerent enemies of the government end of all the citizens or subjects ._J
. ’5.1"; H of the other applies equally to civil and to internstionel wars,”’ An ¢
< E insurrectionary State is no less *‘ enemy’s country,” though in the military :
. fj“ occupation of the United States, with & militery governor appointed by the

< E President.®
3—:: ! : ARTIOLE 7. Any officer or soldier who, having recetved pay or having

;‘J,z % been duly enlisted in the service of the United States, deserts the sama, shall, g
.o 1 tn twme of war, suffer death, or such other punishment as a court-martial é
e, ! may dwrect ; and in time of peace, any punishment excepting death which {

U a court-martial may direct.
3-{'{ E The first statutory recognition of this offense in England dates from the

53! ’ middle of the fifteenth century, and will be found in an enactment’ confer- ;
?g i (; ring the status of felony npon a eoldier who deserted from the captain whom |
—tF {
7‘1‘! F ! Opin. J. A Gen.

= b ! Dig. J. & Gen, 41, par. 4

g F R .
“ 09 5 Tbid . par 9. j
o ¢ 8 ﬁ:géggc:‘ 2 Wall,, 874, 418. Bee, also, the opinion of the U, 8 Bupreme Court E
“,_:; ! E (frequently since renerated {n substance) as given by Giler, J. in the ‘Puze Caoses,”

B i 2 Biack, 686 (862), aud by Chase, C.J., in the cases of Hrs. Alesander’s Coiton, and 1

a, ﬁ‘ Dxf,:. Opin J. A Gen, 41, parn. 3, E
= ; 18 Henry VI, ch, 18,
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