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Dear FOIA Requester:
The FOIA Improvement Act of 2016, which was enacted on June 30, 2016, made several
changes to the Freedom of Information Act (FOIA). Federal agencies must revise their FOIA
regulations to reflect those changes by December 27, 2016. In addition to revising our
regulations, we intend to update the Form 464, which we use to respond to FOIA requests.
In the interim, please see the comment box in Part l.C of the attached Form 464. The comment
box includes information related to the recent changes to FOIA that is applicable to your FOIA
request, including an updated time period for filing an administrative appeal with the NRC.

Sincerely yours,
N~

Av9Uvt- ISi

Nina Argent
FOIA Officer (Acting)

U.S. NUCLEAR REGULATORY COMMISSION

NRC FORM 464 Part I
(12-2015)

~<;,.._'f:,~tt,REG(I<.,..,

.

RESPONSE TO FREEDOM OF
INFORMATION ACT (FOIA) REQUEST

to~

,,,</:'.

~

~

!;

•

-::-1'-?

....

,_,

.....

RESPONSE NUMBER

FOIA

I

2017-0037

RESPONSE
TYPE

D

I

1

11

0

INTERIM

FINAL

DATE:

REQUESTER:

!John Greenewald
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11/22/2016
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DESCRIPTION OF REQUESTED RECORDS:

SECY-79-23 5 (April 2, 1979)

I
PART I. -- INFORMATION RELEASED

0
0
D
D
0

Agency records subject to the request are already available in public ADAMS or on microfiche in the NRC Public Document
Room.
Agency records subject to the request are enclosed.
Records subject to the request that contain information originated by or of interest to another Federal agency have been
referred to that agency (see comments section) for a disclosure determination and direct response to you.
We are continuing to process your request.
See Comments.

PART I.A-- FEES
AMOUNT*

$II

0.00

D
II
D

*See Comments for details

You will be billed by NRC for the amount listed.
You will receive a refund for the amount listed.

0
D

None. Minimum fee threshold not met.
Fees waived.

PART l.B •• INFORMATION NOT LOCATED OR WITHHELD FROM DISCLOSURE

D
D

D
D

We did not locate any agency records responsive to your request. Note: Agencies may treat three discrete categories of law
enforcement and national security records as not subject to the FOIA ("exclusions"). 5 U.S.C. 552(c). This is a standard
notification given to all requesters; it should not be taken to mean that any excluded records do, or do not, exist.
We have withheld certain information pursuant to the FOIA exemptions described, and for the reasons stated, in Part II.
Because this is an interim response to your request, you may not appeal at this time. We will notify you of your right to
appeal any of the responses we have issued in response to your request when we issue our final determination.
You may appeal this final determination within 30 calendar days of the date of this response by sending a letter or email to
the FOIA Officer, at U.S. Nuclear Regulatory Commission, Washington, D.C. 20555-0001, orFQIA.ResolJrce@nrc.gov.
Please be sure to include on your letter or email that it is a "FOIA Appeal."

PART l.C COMMENTS ( Use attached Comments continuation page if required)

In conformance with the FOIA Improvement Act of 2016, the NRC is informing you that you have the right to seek
assistance from the NRC's FOIA Public Liaison.
SECY-79-235 is enclosed in its entirety. The same document is also available on microfiche in the NRC Public
Document Room.

SIGNATURE- FREEDOM OF INFORMATION ACT OFFICER
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f~MM1ss10NER ·AcTioNs

For:

The:.Commissloners

From:

Harold R. Denton, Director
Office of Nuclear Reactor Regulation
Howard K. Shapar
Executive Legal Director

Thru:

lee V. Gossick

~~~~' :.
~ ..... , · r
Executive Director for Operations

Subject:

POSSIBLE DETERMINATION OF AN EXTRAORDINARY
NUCLEAR OCCURRENCE AT THREE MILE ISLAND UNIT 2

Purpose:

To advise the Commission of some decisions that
will need to be made in the immediate future
regarding the applicatibn of the Price Anderson
Act to the Three Mile Island Unit 2 accident.

Discussion:

Any claims for offsite personal or property
damages resulting from the Three Mile Island
accident will generally be governed by the Price
Anderson Act (principally section 170 of the
Atomic Energy Act). Liability for damages is
governed by State law, and traditional 1ega1
defenses against liability (such as contributory
negligence) would ordinarily, if anniicable under
State law, be available to the defendant (most
like.ly, the licensee and its vendors). However,
in the event the Commission should determine
that the accident is an "extraordinary nuclear
occurrence" (ENO) (defined in section 11 j of
the Act), then the so-called "waivers of defenses_"
provisions of section 170n of the Act come into
play. The ENO provisions of the Act were added
in 1966 but since then there have been no occasions
for either NRC or AEC to make any ENO determinations,

,

Contact:
Ira Dinitz
92-8336

SECY NOTE: This paper is identi
advance copies which wer
to Commission offices

- 2In implementing section 170n
the Conrnission has incorporated prov1s1ons .
in its indemnity agreements executed with its
reactor licensees and required incorporation
of provisions in insurance policies furnished
by these licensees as proof of financial protection, which waive (l) any issue or defense
as to conduct of the claimant or fault of
persons indemnified; (2) any issue or defense
as to charitable or governmental inrnunity;
and (3) any issue or defense based on any
statute of limitations if suit is instituted
within three years from the date on which the
claimant first knew, or reasonably could have
known, of his injury, but in no event more
than twenty years after the nuclear incident.
The net effect is that if the Conrnission
determines that the Three Mile Island accident
is an ENO, certaio possj_f,)le_. legal obstacles to
-:successfuLaffsite personal or property damage
claims will be removed.
However, even if a determination is made that
an ENO has taken place, the waiver of defenses
provisions have certain limitations in their
applicability . . The waivers do not preclude a
defense based upon a claimant's failure to
take reasonable steps to mitigate damages,
nor do they apply to injury or damage to a
claimant or to a claimant's property which is
intentionally sustained by the claimant or
which results from a nuclear incident intentionally and wrongfully caused by the claimant.
The waivers also do not apply to injury to a
claimant who is employed at the site of and
in connection with the activity where the
extraordinary nuclear occurrence takes place
if benefits therefor are either payable or
required to be provided under any workmen's
compensation or occupational disease law.
Finally, an HNO determination does not prevent
the defendant from contesting the nature and
extent of the claimant's damages or whether
the damages were in fact sustained as a
result of the accident.

- 3 -

The Co111T1ission 1 s detennination as to whether an
ENO has taken place would be dependent upon the
following two findings: (1) that there has been
a substantial discharge of radioactive material
or substantial radiation levels offsite, and
(2) 'that substantial damages to persons or property offsite have occurred. Sections 140.84
and 140.85 of the NRC's regulations provide in
detail the criteria for making these findings.
These criteria are quantitative in nature. The
first finding would be made if one or more
persons offsite were, could have been or might
be exposed to doses in excess of specified
values (e.g., 20 rem to the whole body or 30
rem to the thyroid) or if there has been offsite
surface contamination-of at least 100 square
meters characterized by radiation levels in
excess of specified values (e.g., 4 millirads/
hour at one cm, beta or ga111T1a, at uffsite
property not owned or leased by the licensee).
The second finding would be made based on
specified levels of damages (e.g., death or
hospitalization within 30 days of five or more
offsite people showing objective clinical
evidence of injury from exposure to hazardous
properties of radioactive materials, or $5
million or more of damage offsite has been or
will probably be sustained on the aggregate).
These criteria, as well as entire Subpart E
of Part 140 of the regulations dealing with
the determination of an ENO, are included in
Attachment 11 A." The Corrunission •s detennination
as to whether an ENO has taken place is not
subject to judicial review.
The regulations fo 10 CFR 140.82 provide that
the Commission may initiate, on its own motion,
the making of a determination as to whether or
not there has been an ENO. In the event the
Commission does not initiate the making of a
detennination, any affected person, or any
licensee with whom an indemnity agreement is
executed, or any person providing financial
protection may petition the Co111T1ission for a
detennination of whether or not there has been
an mo.

-----~------------------------

- 4 -

10 CFR 140.82 states that if the Cormnission does
not have, or does not expect to have, within 7
days after it has received notification of an
11
alleged 11 event, enough information available to
make a determination that there has or has not been
an iNO, the Conmission will publish a notice in
the Federal Register setting forth the date and
place of the 11 alleged 11 event and requesting any
persons having knowledge thereof to submit their
information to the Commission. However, these
regulations are unclear as to the exact circumstances under which the Commission must publish
the notice in the Federal Register. The better
readingseems to be tfiat the obligation to publish notice
in 7 days only applies when the Corranission
receives notice of an alleged event it had not
previously been informed about, and does not
apply when the Commission knows of the event
·from the onset. Thus, the better reading is
that no notice is required in the case of the
Three Mile Island accident. Nevertheless, the
regulations could be read to require notice in
all cases where the Commission is uncertain
after 7 days whether an ENO has taken place.
The determination is not subject to judicial
revi e~-1-. ·

There are a number of options here. The Commission could publish the notice within 7 days,
(this Wednesday, April 4) that it is considering making an ENO determination, and requesting data
and comment within a specified period (say, 60
days). This would begin the process early and
facilitate an early ENO determination while
still providing for public input. Some of the
data that would be useful in making an ENO
determination would need to be gathered during
or shortly after the accident, and an early
notice would alert people to this fact. On the
other hand, such an early notice could cause
some confusion, or get 11 lost 11 in the course of
other news concerning the accident. Also, such
an early notice might be regarded as premature
if the accident has not fully run its course.
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Alternatively, the Commission could delay
publication of any notice until a short period
of time after the accident has run its course.
This would reduce confusion and focus greater
attention on the precise nature of the notice.
On the other hand, there are obvious advantages
to infonning the public early of the kinds of
data that are relevant to an ENO determination.
.
Also, an earlier notice is arguably required
by the regulations (as indicated, this does not
appear to be the better reading of the regulations).
The Corrmission could also publish no notice, and
simply make an ENO determination itself after
gathering the necessary data.
At present (Monday, April 2), the data is limited
and the accident has not run its course. This
suggests that the information now available is
insufficient to enable the Corrmission to determine
now whether an ENO has occurred. The insurance
pools have already set up an office in Harrisburg and
are making emergency claims payments, notwithstanding any ENO determination by the Conunission.
Recorilnendation:

NRR and ELD recommend that the Commission consider
these options at an early Commission meeting.*

~

-

~f~
iZ :;;;••;;y;::•gulation
d R. Denton
Di rector

/~

SECY NOTE:

K. Shapar
Executive Legal Director
The General Counsel subscribes to the alternative course of
action of delay by the Commission until an appropriate time
in the future. He will prepare an additional paper for the
Commission's consideration.

Commissioners' comments should be provided directly to the Office of the General
Counsel by c.o.b. Wednesday, April 4, 1979.
DISTRIBUTION
Commissioners
Commission Staff Offices
Exec Dir for Operations
~cff~onal Office
Secretariat

ATTACHMENT A
§

140.81

Scope and purpose.

(a) Scope.

This subpart applies to applicants for and holders of

licenses authorizing operation of productio11 facilities and utilization
facilitie~,

(b)

and to other persons indemnified with respect to such facilities.

Purpose.

One purpose of this subpart is to set forth the criteria

which the Commission proposes to follow in order to determine whether
there has been an "extraordinary nuclear occurrence."

The other purpose

is to establish the conditions of the waivers of defenses proposed for
incorporation in indemnity agreements and insurance policies or contracts
f~rnished

(1)

as proof of financial protection.

The system is to come into effect only where the discharge or

dispersal constitutes a substantial amount of source, special nuclear
or byproduct material, or has caused substantial radiation levels offsite~

The various limits in present NRC regulations are not appropriate

for direct application in the determination of an "extraordinary nuclear
occurrence, 11 for they were arrived at with other purposes in mind, and
those limits have been set at a level which is conservatively arrived

.

at by incorporating a significant safety factor.

Thus, a discharge or

dispersal which exceeds the limits in NRC regulations, or in license
conditions, although possible cause for concern, is not one which would
be expected to cause substantial injury or damage unless it exceeds
by some significant multiple the appropriate regulatory limit.

According-

ly, in arriving at the values in the criteria to be deemed "substantial"
it is more appropriate to adopt values separate from NRC health and safety
regulations, and, or course, the selection of these values will not in
any way affect such regulations.

A substantial discharge, for purposes of

- 2 ·~

the criteria, represents a perturbation of the environment which is
·clearly above that which could be anticipated from the conduct of
normal activities.

The criteria are intended solely for the purposes

of administration of the Commission's statutory responsibilities under
Public Law 89-645, and are not intended to indicate a level of discharge
or dispersal at which damage to persons or property necessarily will
occur, or a level at which damage is likely to occur, or even a level
at which some type of protective action is indicated.

It should be

clearly understood that the criteria in no way establish or indicate
that there is a specific threshold of exposure at which biological
damage from radiation will take place.

It cannot be emphasized too

frequently that the levels set to be used as criteria for the first
part of the determination, that is, the criteria for amounts offsite
or radiation levels offsite which are substantial, are not meant to
indicate that, because such amounts or levels are determined to be
substantial for purposes of

administration~

they are "substantial" in

terms of their propensity for causing injury or damage.
(2)

It is the purpose of the second part of the determination that

the Commission decide whether there have in fact been or will probably
be substantial damages to persons offsite or property offsite.

The

criteria for substantial damages were formulated, and the numerical
values selected, on a wholly different basis from that on which the
criteria used for the first part of the determination with respect to

- 3 -

.

·

substantial discharge were derived.
.the

valu~s

The only interrelation between

selected for the discharge criteria and the damage criteria

is that the discharge values are set so low that it is extremely un1ikely the damage criteria could be satisfied unless the discharge
values have been exceeded.
{3)

The first part of the test is designed so that the Commission can

assure itself that something exceptional has occurred; that something
untoward and une_xpected has in fact taken pl ace and that this event
is of sufficient significance to raise the possibility that some damage
to persons or property offsite has resulted or may result.
appears to be no damage,

If there

the waivers will not apply because the

Corrvnission will be unable, under the second part of the test, to make
a detennination that "substantial damages" have r.esulted or will
probably result.

If damages have resulted or will probably result,

they could vary from de minimis to serious, and the waivers will not
apply until the damages, both actual and probable, are determined to
be "substantial" within the second part of the test.
(4)

The presence or absence of an extraordinary nuclear occurrence

determination does not concomitantly determine whether or not a particular claimant will recover on his claim.

In effect, it is intended

primarily to determine whether certain potential obstacles to recovery
are to be removed from the route the claimant would ordinary follow to
seek compensation for his injury or damage.

If there has not been an

- 4 -

.

·

extraordinary nuc1ear occurrence determination, the claimant must pro·ceed (in··t~e absence of settlement) with a tort action sub~ect to
whatever issues must be met, and whatever defenses are available to
the defendant,

under the law applicable in the relevant jurisdiction.

If there has been an extraordinary nuclear occurrence determination,
the claimant must still proceed (in the absence of settlement) with a
tort action, but the claimant's burden is substantially eased by the
elimination of certain issues which may be involved and certain defenses
which may be available-to the defendant.

In either case the defendant

may defend with respect to such of the following matters as are in
issue in any given claim:

The. nature of the claimant's alleged damages,

the causal relationship between the event and the alleged damages,
and the amount of the alleged damages.
§

140.82 Procedures.

(a) The Commission may initiate, on its own motion, the making of a
determination as to whether or not there has been an extraordinary
nuclear occurrence.

In the event the Commission does not so initiate

the making of a determination, any affected person, or any licensee
or person with whom an indemnity agreement is executed or a person
providing financial protection may petition the Commission for a
determination of whether or not there has been an extraordinary nuclear

- 5 -

occurrence.

If the Commission does not have, or does not expect to

h-ave, within- 7 days after it has received notification of ari alleged
event, enough information available to make a determination that there
has been an extraordinary nuclear occurrence, the Commission will
publish a notice in the FEDERAL REGISTER setting forth the date and
place of the alleged event and requesting any persons having knowledge
thereof to submit their information to the Commission.
(b)

When a procedure is initiated under paragraph (a) of this section,

the Commission will designate members of the principal staff to begin
immediately to assemble the relevant information and prepare a report
on which the Commission can make its determination.
§

140.83 Determination of extraordinary nuclear occurrence.

If the Commission determines that both of the criteria set forth in
§§

140.84 and 140.85 have been

met~

it will _make the determination

that there has been an extraordinary nuclear occurrence.

If the

Commission publishes a notice in the FEDERAL REGISTER in accordance

with § 140.82(a) and does not make a determination within 90 days
thereafter that there has been an extraordinary nuclear occurrence,
the alleged event will be deemed not to be an extraordinary nuclear
occurrence.

The time for the making of a determination may be ex-

tended by the Commission by notice published in the FEDERAL REGISTER.

- 6 -
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§

140.84 Criterion !--Substantial discharge of radioactive material
or substantial radiation levels offsite.

The Commission will determine that there has been a substantial
discharge or dispersal of radioactive material offsite, or that there
have been substantial levels of radiation offsite, when, as a result
of an event comprised of one or more related happenings, radioactive
material is released from its intended place of confinement or radiation
levels occur offsite and either of the following findings are also
made:
(a) The Commission finds that one or more persons offsite were, could
have been, or might be exposed to radiation or the radioactive material,
resulting in a dose or in a projected dose in excess of one of the
levels in the following table:
TOTAL PROJECTE.D RADIATION DOSES

Critical organ

Dose (rems)

Thyroid ............ !.........................................

30

Who l e body . • • . • • • • • . • • • • • • • • • • • • • • • • • • . • • . • • • • • • • . • . • • • • • • • • •

20

Bone Marrow..................................................

20

Skin.........................................................

60

Other organs or tissues......................................

30
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Exposures' from the

follo~.1 ing

types of sources of radiation shall

-be included:
(1)

Radiation from sources external to the body;

(2)

Radioactive material that may be taken into the body from its

occurrence in air or water; and
(3)

Radioactive material that may be taken into the body from its

occurrence in food or on terrestrial surfaces.
(b)

The Commission finds that--

(1)

Surface contamination of at least a total of any 100 square meters

of offsite property has occurred as the result of a release of radioactive material from a. production or utilization facility and such
contamination is characterized by levels of radiation in excess of one
of the values listed in column l of

column~

of the following table,

or
{2)

Surface contamination of any offsite property has

o~curred

as the

result of a release of radioactive material in the course of transportation
and such contamination is characterized by levels of radiation in excess
of one of the values listed in column 2 of the following table:

- 8 ·.

TOTAL SURFACE .CONTAMINATION LEVELS 1

Type of
emitter

Alpha emission from
transuranic
isoptopes

Column 1
Offsite property,
contiguous to site,
owned or leased
by person with
whom an indemnity
agreement is
executed
3.5

microcuries per square
meter.

Column 2
Other offsite
property

0.35

microcuries per
square meter

Alpha emission from · 35
isotopes other than
microcuries per square
transuranic
meter.
isotopes

3.5

Beta or gamma
emissfon

4 millirads/hour @ l
cm. (measured
through not more than
7 milligrams per
square centimeter of
total absorber).

40 millirads/hour @ l cm.

{measured through not
more than 7 milligrams
per square centimeter
of total absorber).

microcuries per
square meter.

1The maximum levels (above background), observed or projected, 8 or more
hours after initial deposition.
§

.

140.85 Criterion !!--Substantial damages to persons offsite or
property offsite.

(a) After the Commission has determined that an event has satisfied
Criterion I, the Commission will determine that the event has resulted
or will probably result in substantial damages to persons offsite or
property offsite if any of the following findings are made:

- 9 ·~

(1) · The Commission finds that such eve.it has resulted in the death
·or hospitalization, within 30 days of the event, of five or more
people located offsite showing objective clinical evidence of physical
injury from exposure· to the radioactive, toxic, explosive, or other·
hazardous properties of source, special nuclear, or byproduct material;
or
(2) The Commission finds that $2,500,000 or more of damage offsite
has been or will probably be sustained by any one person, or $5 million or more of such damage in the aggregate has been or will probably be
sustained, as the result of such event; or
(3)

The Commission finds that $5,000 or more of damage offsite has

been or will probably be sustained by each of 50

~r

_more persons,

provided that $1 million or more of such damage in the aggregate has
been or will probably be sustained, as the result of such event.
(b)

As used in paragraphs (a) (2) and (3) of this section, "damage"

shall be that arising out of or resulting from the radioactive, toxic,
explosive, or other hazardous properties of source, special nuclear,
or byproduct material, and shall be based upon estimates of one or
more of the following:
(1)

Total cost necessary to put affected property back into use,

-

.
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(2)

Loss of use of affected property,

(3)

Value of affected property where not practical to restore to use,

(4)

Financial loss resulting from protective actions appropriate to

...

.

reduce or avoid exposure to radiation or to radioactive materials.

