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EXECUTIVE SUMMARY

The bombing of the Alfred P. Murrah Federal Building in Oklahoma City,
Oklahoma, on April 19, 1995, was, at the time, the most significant act of
terrorism that had ever taken place in the United States. Government agencies,
led by the Federal Bureau of Investigation (FBI), immediately began an
extensive investigation to identify and prosecute the culprits. The investigation,
known as OKBOMB, was run by a Task Force that consisted primarily of FBI
investigators and support personnel and Department of Justice prosecutors.
Within afew months, three individuals — Timothy McVeigh, Terry Nichols, and
Michael Fortier — were indicted for crimes relating to the bombing. McVeigh
and Nichols were convicted after trials, and Fortier pled guilty as part of aplea
agreement with the government. McVeigh, who had devised the plot to bomb
the Murrah Building and had planted the bomb, was sentenced to desth.

On May 8, 2001, one week before McVeigh's scheduled execution date,
the Department of Justice and the FBI revealed to McVeigh's and Nichols
attorneys that over 700 investigative documents had not been disclosed to the
defendants before their trials. The government acknowledged that it had
violated a discovery order in the case, and the Attorney Genera stayed
McVeigh's execution for one month in order to resolve the legal issues arising
from the belated disclosure.

Following the public revelation of the problem, and after finding and
releasing more than 300 additional OKBOMB documents to the defense, the
FBI came under severe criticism for its handling of the OKBOMB documents.
Allegations were made that FBI personnel intentionally failed to disclose
exculpatory information to the defense.

When the problem of the belated documents was first disclosed, the
Attorney Genera requested that the Office of the Inspector Genera (OIG)
investigate the circumstances leading to the untimely production. This report
details the results of the OIG’ sinvestigation.

|I. TheOIG Investigation, Scope of the Report, and Conclusions

To conduct the investigation the OI G assembled a team of five attorneys,
two specia agents, two auditors, a paralegal, and support personnel. We
conducted approximately 200 interviews of current and former FBI and
Department of Justice officials. OIG investigators traveled to 13 FBI field
offices to conduct interviews, view the physical premises, and review the



offices’ processes for handling documents. These 13 offices accounted for over
50 percent of the belated documents. The OIG also surveyed the 43 other FBI
field offices for explanations about how they handled OKBOMB documents and
why they failed to provide the material deemed to be belated to the Task Force
during the OKBOMB investigation.

In general, our investigation sought to answer the following questions:

Why were discoverable items not produced before the McVeigh and
Nichols trias?

Did government employees intentionally conceal excul patory
information from the OKBOMB defendants?

Did the FBI act appropriately and timely upon learning that items sent
by FBI field offices to Oklahoma City in 2001 might not have been
disclosed properly to the defense before the McVeigh and Nichols
trials?

We investigated why more than 1,000 discoverable items had not been
disclosed to the defense before McVeigh's and Nichols' trials. Although the
media reported that some FBI officials were blaming the FBI’ s computer system
for causing the problem, we did not conclude that the computer system was the
cause of the belated production of documents. The FBI’s computer system is
antiquated and in need of substantial improvement, but we found that human
error, not the inadequate computer system, was the chief cause of the failure to
provide the defense with these items. The failures that we observed stemmed
from individual mistakes, the FBI’s complex document processing systems,
inconsistent interpretations of FBI policies and procedures, agents' failuresto
follow FBI paolicies, agents lack of understanding of the unusual discovery
agreement in this case, and the tremendous volume of material being processed
within ashort period of time.

Shortly after the documents problem became public, FBI Headquarters
asserted that the primary reason the defendants did not receive materialsto
which they were entitled was because the FBI field offices had failed to send
the materia to the OKBOMB Task Force. We found in many instances that
personnd in the field offices did fail to send OKBOMB material to the Task
Force. We aso found that in some instances these errors could have been
caught and remedied if the field offices had conducted appropriate searches for
OKBOMB materia in their files as requested by the Task Force. Significantly,
however, we also found that the Task Force lost or mishandled some of the



material sent by the field offices. Therefore, both the field offices and the
OKBOMB Task Force share responsibility for the incomplete document
production.

The defense attorneys alleged that the government had intentionally failed
to disclose information exculpatory to the defendants. We concluded that the
evidence does not support such claims. As part of our investigation into this
Issue, the OIG examined the evidence cited by the defense as supporting its
claims; however, this evidence reveaded primarily unintentional errors, not any
intentional effort by government employees to withhold discoverable documents
from the defense. The direct and circumstantial evidence supports the
conclusion that the government did not willfully withhold material known to be
discoverable.

In addition to determining the reasons why the documents had not been
timely disclosed to the defense, we a so investigated the conduct of FBI
personnel in 2001. The evidence shows that the belated documents problem was
revealed to defense counsal and to the public only one week before McVeigh's
scheduled execution because several FBI supervisors did not effectively address
the situation when the issue was discovered in January 2001. The supervisors
failed to aggressively manage the document review process and failed to set any
deadlines for completing the project. The supervisors aso failed to timely
notify OKBOMB prosecutors, FBI supervisors, and Department of Justice
officials. Thisbelated disclosure of the problem only one week before
McVeigh's execution created afirestorm of criticism, made it appear that the
FBI was hiding documents until the last moment, and led to the last-minute
rescheduling of the execution date.

In addition, we found that FBI Headquarters failed to effectively manage
the aftermath when the problem became public on May 10, 2001. Headquarters
was too quick to assign blame without sufficient facts, and it did not adequately
communicate with its field managers, many of whom found out about the issue
and that they were being blamed for the problem from press reports.
Headquarters also issued instructions to the field that were not well considered,
contributing to a sense of confusion throughout the agency.

The belated documents issue provides an opportunity to shine light on
severd of the FBI’ s long-standing problems: antiquated and inefficient
computer systems; inattention to information management; and inadequate
quality control systems. Although the belated documents issue was presented as
adiscovery problem, the FBI’ s troubled information management systems are
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likely to have a continuing negative impact on its ability to properly investigate
crimes. At the end of this report, we set forth several recommendations that
address these systemic weaknesses. The recommendations address, among
other issues, improved planning for complex, document intensive cases,
computer system enhancements; and increased automation training.

II. Background

Immediately following the bombing of the Murrah Building, the FBI and
the Department of Justice established a Task Force to investigate the crime. An
FBI Inspector in Charge and a Department of Justice prosecutor led the Task
Force, which at its peak consisted of over 200 investigators, prosecutors, and
support personnel. The Task Forceinitially was located in Oklahoma City but
later moved to Denver, Colorado, when the defendants' trials were moved. In
addition to the personnel assigned to the Task Force, thousands of other
Investigators from the FBI’ s 56 field offices, its foreign offices, and other law
enforcement agencies also participated in the OKBOMB investigation.

The belated documents consist primarily of “FD-302s” and “inserts,”
forms used by the FBI to record investigative activity such as witness
interviews. After FBI agentsin the field offices memorialized their investigative
activity on the appropriate form, the documents were supposed to be sent to the
Task Force. Task Force personnel organized the evidentiary material, entered a
brief description of the materia into appropriate databases, and filed the hard
Copies.

In every federal crimina trial, the defendants are entitled to have access to
some, but not al, of the prosecution’sfiles. After the OKBOMB defendants
were indicted, the government decided to go beyond the discovery rules
routinely used in federal criminal trials and agreed to provide the defense with
al the FD-302s and inserts. The agreement was not formalized in writing, but
we found no dispute about this obligation.

Asthe OKBOMB investigation progressed in 1995 and 1996, the Task
Force redlized that it was not receiving all of the documents generated in the
field offices. On many occasions, the Task Force sent sternly worded
instructions to the field officesthat all OKBOMB-related materials were to be
sent to the Task Force and directed the field offices to search their offices for
OKBOMB materias. At the same time, however, some field offices complained
to the Task Force that they were receiving multiple requests from the Task Force
for documents that the field offices had sent previoudly.
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I1l. Chronology of Events L eading to the Discovery of the Belated
Documents

We describe in the report the events of 2000 and 2001 that led to the
discovery of the belated documents, and we also describe the process that
personnel used to determine whether the documents had been disclosed
previoudy to the defense. Essentially, the belated documents were discovered
when FBI personnel began an archival process designed to ensure the long-term
maintenance of the historically significant OKBOMB materials.

The OKBOMB defendants were tried in separate trials in 1997 in Denver,
Colorado, after the trial judge moved the cases from Oklahoma City. Following
the trids, the evidence was packed, transferred back to Oklahoma City, and
stored in alarge warehouse. In early 2000, personnel in the FBI’s Oklahoma
City Field Office became concerned that the heating and cooling capacity of the
warehouse was insufficient to maintain the OKBOMB evidence, and they
sought the advice of the FBI’ sarchivist. The archivist agreed that the
warehouse was not suitable for long-term storage, and he also agreed to assist in
the preservation process.

In December 2000, the archivist sent an el ectronic communication to the
FBI's 56 field offices authorizing them to destroy copies of OKBOMB
documents that met specific guidelines the archivist provided. The field offices
were to send alist of the remaining OKBOMB materials to the Oklahoma City
Field Office. By late January 2001, two field offices sent their OKBOMB files,
not just alist, to Oklahoma City. When the files were examined, two Oklahoma
City Field Office analysts, both of whom had worked on OKBOMB and one of
whom had been involved in the discovery process, immediately became
concerned because they found what they believed to be original documentsin
the field office boxes. Because they did not believe that the field offices should
have been in possession of any original OKBOMB documents, the analysts
promptly advised an Oklahoma City supervisor and two FBI managersin the
Ddllas, Texas, Field Office, one of whom had been the OKBOMB Inspector in
Charge, that some of the material might not have been disclosed during the
discovery process.

On January 30, 2001, the Oklahoma City analysts sent a communication to
al FBI field offices instructing the field offices not to destroy OKBOMB
documents and to send OKBOMB materias to Oklahoma City. Asthe material
came into Oklahoma City, the two analysts plus afew additional Oklahoma City
personnel reviewed every document to determine whether they had been
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disclosed previoudly to the defense. Aswe describe in the report, the databases
used by the FBI for the OKBOMB investigation made this process difficult and

inexact.

Because the Oklahoma City employees learned that the field offices had
not complied completely with the January directive to send all OKBOMB
material, they sent yet another directive in March 2001 again requesting that all
OKBOMB material be sent to Oklahoma City. During the review process, the
two analysts kept their Oklahoma City supervisor and the two Dallas Field
Office OKBOMB supervisors informed about the progress of their review. In
March 2001, the analysts showed the Dallas supervisors a box of problem
documents that they had not been able to find in the databases that listed which
documents had been disclosed to the defense. Throughout March and April, the
Oklahoma City personnel continued their review. By the end of April 2001,
they finished their examination of al the documents sent by the field offices and
concluded that over 700 documents had never been disclosed to the defense.
Concerned about the approaching execution date, the Oklahoma City personnel
sent the documents to Dallas so the OKBOMB Inspector in Charge could
determine how to handle the issue.

On May 7 and 8, 2001, the OKBOMB Inspector in Charge notified for the
first time FBI Headquarters and an OKBOMB prosecutor that documents that
had not been turned over in discovery had been found in FBI files. The
prosecutor disclosed 715 documents to the defendants’ attorneys on May 9. Yet,
the FBI continued searching for and finding additional documentsin itsfield
offices. These documents also were reviewed, and by the end of May over 300
more documents were released to the defense. In total, 1,033 documents were
provided to the defense.

V. Causesof the Belated Production of Documents

The OIG found that both the field offices and the OKBOMB Task Force
were responsible for documents not being disclosed timely to the defendants.
With respect to most of the documents, we were unable to determine definitively
the exact cause of the problem because of FBI employees’ inability to either
know or recall exactly what they did with a document that they handled over six
years ago. Nonetheless, we were able to determine a number of factors that
likely caused the problem.

First, the FBI’s system for handling documents is complex. Many
different employees are involved in processing documents, including agents,



supervisors, and various administrative personnel. Documents are stored in
many different locations, various databases are used to track the documents, and
information is placed on different types of forms, which are handled in various
ways depending on the type of form.

Second, certain procedural breakdowns added to the complexity of
processing the OKBOMB documents. For example, in order to get information
to the Task Force as quickly as possible, agents used teletypes (aform of instant
communication similar in some ways to afacamile) to send information. Y et,
FBI and OKBOMB procedures required that information be placed in a different
format — an FBI FD-302 or an insert. Some of the document-handling problems
arose because field offices believed information had been sent to the Task Force
(because they had sent ateletype) but, because the Task Force did not disclose
teletypes, the information did not ultimately get to the defense.

We aso found that some offices purposefully did not send information to
the Task Force because an agent or supervisor believed the information was not
pertinent to the OKBOMB investigation. The Task Force became aware of this
problem and sent instructions to the field that all information relating to the
bombing was to be reported to the Task Force regardless of the field office's
view of its significance. Nonetheless, despite these instructions, some agents
still failed to send documents to the Task Force because they deemed the
information to be insignificant. Although these agents erred in making these
decisions, we believe they acted from a mistaken view of the discovery
requirements, which were substantially broader than in the usual case, not with
the intent to hide exculpatory information.

Other factors dso played arole. Agentsin Resident Agencies (that is, FBI
satellite offices) created many of the belated documents. We found that offices
and individual employees differed as to whether Resident Agency personnel or
personnel in the primary FBI field office were responsible for sending material
generated in the Resident Agency to the Task Force. In some cases personnel
assumed that someone el se had sent the document to the Task Force when in
fact no one had.

A version of this same problem — incorrect assumptions about other
employees’ actions — likely caused documents relating to confidential
informants, about 10 percent of the belated documents, to not be disclosed.
Documents relating to confidential informants are kept separately from other
field office files, different personnel are involved in handling the documents,



and the database used to track confidential informant documentsis particularly
difficult to use effectively.

We found, however, that many of these problems might have been caught
If the field offices had responded properly to the Task Force's document
requests. In 1995, 1996, and 1997, the Task Force repeatedly requested that the
field offices send all OKBOMB materialsto it. Indeed, asternly worded
communication from the FBI Director was sent to the heads of al the field
offices in November 1996 directing them to ensure that all investigative activity
had been documented properly and forwarded to the Task Force. The directive
even listed various locations in the field offices to be searched for OKBOMB
material. The evidence showed that many field offices did not follow these
instructions, however. In 2001 original documents were found in many of the
same locations that the field offices had been directed to search.

Although the field offices failed to send all OKBOMB materials to the
Task Force, the Task Force also shares responsibility for documents not being
disclosed to the defense. We found some of the belated documents in the Task
Force files misfiled in subfiles that were not used to compile discovery. In other
Instances, athough we could not find the actual document, the evidence strongly
indicated that the field office had sent the document to the Task Force. In those
cases, the evidence suggests that Task Force personnel misfiled, mislaid, or lost
the document.

The massive quantity of documents coming into the Task Force placed
enormous stress on a document-handling process that utilized hundreds of
employees (many of whom were on temporary duty), involved multiple
databases, and required documents to travel to an assortment of teams for
processing. Under these circumstances, it was inevitable that some documents
would be mishandled. The problem was compounded, however, by severa
factors. First, the Task Force did not have aroutine policy of checking to ensure
that items afield office said were being sent actually arrived at the Task Force.
Also, documents easily could be accidentally lost or placed in the wrong filing
cabinet drawer at the Task Force, and the error would not be noticed. Task
Force supervisors did not recognize the deficiencies in their document
processing, and they gave little consideration to whether any measures should be
taken to plug the gaps.

In addition, the FBI did not have an effective automated quality control
system to help the Task Force track documents when they were generated.
Although the FBI assigns a serial number to every document, in 1995 each field
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office assigned its own set of seria numbers to the documents stored in itsfiles,
resulting in duplicate serial numbers. In order to generate a unique number for
each document, the OKBOMB Task Force gave an OKBOMB seriad number to
each document sent by the field once the Task Force had received the document.
Consequently, the Task Force could only track documents once they had been
received and serialized at the Task Force. The Task Force developed several
manual quality control projectsto help it identify missing documents, but these
were limited, prone to human error, and unable to ensure that all discoverable
documents were received from the field offices.

We carefully examined the alegation that the government intentionally
withheld exculpatory information from the defense. We concluded that the
evidence did not support a finding that government personnel deliberately
withheld exculpatory information from the defense. For the reasons stated
previoudly, the evidence showed that mistakes and inadequate document
handling systems were the chief cause of the faillure to properly disclose
documents. In addition, the vast mgority of the documents contained
information of no significance or information that had been disclosed to the
defense in other forms. 1n afew instances, we did find that agents had made the
decision not to send certain items to the OKBOMB Task Force. As previousy
stated, however, we determined that in those cases the agents mistakenly
believed that documents they judged to be non-pertinent to the OKBOMB
investigation did not need to be sent to the Task Force. We did not find that the
agents intended to hide evidence from the defense.

As part of our investigation regarding intent, we investigated eight belated
documents that McVeigh's attorneys asserted were particularly significant and
were evidence of the government’ sintentional misconduct. We interviewed the
agents who drafted the documents, their supervisors, and in some cases the
administrative personnel who processed the documents. As aresult of this
review, we did not find evidence showing intentional misconduct. Rather, as
with the other belated documents, the evidence indicated breakdownsin the
document-handling process due to human error.

V. Analysisof FBI Officials Actionsin 2001

As part of the OIG investigation, we examined and analyzed the actions of
FBI officidsin reacting to and managing the belated documents problem after it
first arose. Three FBI managers were aware of the potential problem as early as
January 2001 — Danny Defenbaugh, the Inspector in Charge of the OKBOMB



investigation who later became the Special Agent in Charge of the Dallas,
Texas, Field Office; OKBOMB Supervisory Specia Agent Mark White, who
became a Supervisory Special Agent in the Dallas Field Office; and William
Teater, a Supervisory Specia Agent in the Oklahoma City Field Office.

We concluded that Defenbaugh and White did not effectively manage the
review process of the OKBOMB documents. The Oklahoma City personnel
who were reviewing the documents kept White, and through him Defenbaugh,
informed that they were unable to find evidence establishing that many of the
documents they were examining had been disclosed before the defendants
trials. Both White and Defenbaugh traveled to Oklahoma City in March 2001
and examined some of the documents that had been set aside as “problems.”

Y et, despite McVeigh's fast approaching execution date, neither White nor
Defenbaugh set any deadlines or timetables by which the review process was to
be concluded, nor did they involve themselves in the process of getting the
documents from the field offices to Oklahoma City for review. And they failed
to notify the prosecutors or anyone at FBI Headquarters about the potential
problem until May 7, approximately one week before the scheduled execution
date. We believe their failure to take timely action to resolve, or report, the
problem of the belated documents was a significant neglect of their duties, and
we recommend that the FBI consider discipline for these failures.

We aso concluded that Oklahoma City Supervisory Special Agent Teater
did not adequately supervise the document review project. Although Teater kept
apprised of the status of the project and periodically asked the Oklahoma City
employees whether they needed more resources, he did not consult with either
Defenbaugh or White to ensure that the review process was completed
expeditioudly.

A closer question was the inaction of Oklahoma City Special Agent in
Charge Richard Marquise. In March and April 2001, Teater sent Marquise e
mails describing the activities of his squad. The emails reference the
OKBOMB review project, although not in a particularly detailed or descriptive
fashion. We concluded that under the unusual circumstances of this case,
Marquise should have questioned Teater further regarding the review project
and the meaning of hise-mails.

We also concluded that the reactions of FBI officias at Headquarters
following the public disclosure of the belated documents problem contributed to
confusion within the agency. Early statements about the cause of the problem
incorrectly placed blame for the problem solely on the field offices.
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Communication with the field offices was deficient and led to some field office
Special Agentsin Charge learning of the problem from the media. I1n addition,
Headquarters officials gave instructions to the field without a complete
understanding of the nature of the problem, thereby resulting in field offices
having to complete multiple and duplicative time-consuming searches.

VI. Inadequate Responses by Field Officesto Requestsfor Information in
2000-2001

During our investigation, we reviewed hundreds of communications
between and among FBI Headquarters, the OKBOMB Task Force, and the field
offices. We found that a significant number of the communications contained
Inaccurate information, many of the responses were untimely, and in some cases
offices did not respond at all to urgent requests for information. Although these
failures did not cause the belated documents problem, they raise serious
guestions regarding the FBI’ s attention to detail, managerial accountability, and
the reliability of information sent by field offices to Headquarters and to other
field offices.

In some instances, we found that FBI personnel responded to the
Oklahoma City Field Office' s requests for OKBOMB documents in January and
March 2001 by making inaccurate entries in the FBI’ s central database
indicating that they had completed the task requested by Oklahoma City. In
fact, our investigation showed that the personnel had taken no stepsto search
for, examine, or send the OKBOMB documents as requested by Oklahoma City.
We aso found that some field offices reported to Oklahoma City in January
2001 that they had no OKBOMB documents, only to send boxes of documents
to Oklahoma City in May 2001.

We also found that some field offices appeared to have “lost” the FBI
archivist’s December 2000 request for OKBOMB documents and never took
any action on it. Additionally, athough the January and March 2001 requests
from Oklahoma City for OKBOMB documents were marked as requiring
“Immediate” action, in many instances the field offices took weeks or months to

respond.
VIl. Destruction of Documents

As described earlier, through an el ectronic communication dated
December 20, 2000, the FBI archivist authorized FBI field offices to destroy
copies of OKBOMB documents that remained in their files, if the field office
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followed guidelines set out in the communication. Our investigation found that
13 field offices destroyed some portion of their OKBOMB files following the
archivist’s authorization, and two offices had destroyed files even before the
archival process had begun. Of the 13, only one reported following the
archivist’s guidelines regarding destruction.

We attempted to determine whether these field offices had destroyed any
FD-302s or inserts — in other words, the type of documents that were covered
under the discovery agreement. Nine field offices either acknowledged
destroying such documents or could not rule out the possibility that they had
been destroyed.

These nine offices insisted, however, that they destroyed only copies of
materials that had been sent to the OKBOMB Task Force. While probably true
with regard to most of the destroyed documents, it is difficult to verify that the
destroyed documents had been sent to the Task Force previoudly. Furthermore,
even if the documents had been sent to the Task Force before the defendants
trials, the information might not have been disclosed to the defense. If the field
offices had sent their files to Oklahoma City for analysis rather than destroying
them, some of the documents may not have been found in the Oklahoma City
databases that listed what documents had been disclosed to the defense. In other
words, without the actual documents to compare with the FBI databases, it is
difficult to determine whether all the destroyed documents had been disclosed to
the defense.

We also discussin the report the failure of the FBI and the Department of
Justice to bring the fact of the document destruction to the attention of the trial
court and the defense attorneys in May and June 2001 when McVeigh's stay of
execution motion was being litigated. We attributed this failure to a breakdown
in communication within the FBI and between FBI officials and prosecutors, the
fact that senior FBI officials did not understand the role that copies played in the
belated documents problem, and the intense focus on finding the remaining
OKBOMB documentsin the field offices.

VIIl. Recommendations

Although our investigation revealed numerous problems with the FBI's
handling of the documentsin this case, we believe the failings also need to be
placed in context. The OKBOMB Task Force and the field offices were dealing
with what, at that time, was the largest crimina investigation ever undertaken by
aUnited States law enforcement agency. The FBI processed millions of
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documents and items of physical evidence, conducted thousands of interviews,
and managed an investigation that involved thousands of investigators and
support personnel from the FBI and other agencies. The belated documents
problem should not diminish their efforts. Rather, the problems encountered in
this case should be used to help ensure that the FBI’ s record management

system is substantially improved so that information can be obtained, stored, and
retrieved efficiently and effectively in the future.

To aid in that effort, our report makes a series of systemic
recommendations, most of which relate to FBI computer systems and document
management. The FBI initiated an automation system in 1995 that could
address, in large part, the problem that we saw in OKBOMB - the inability of
the case investigators to know what documents have been created by other
investigators. The Automated Case Support (ACS) system utilizes “universal
seriaization” for document management. In any given case, al documents are
given seria numbers that follow sequentially regardliess of the field office that
created the document. Accordingly, case investigators can easily tell if they are
missing the hard copy of a particular document because there will beagap in
the sequence.

We found, however, that ACS is so difficult to use that many agents and
supervisors have abandoned the effort. Asaresult, the FBI has both a paper and
an electronic information management system in place, neither of which is both
reliable and effective.

The FBI istrying to develop upgraded information technology systems as
part of aproject it calls Trilogy. We did not investigate Trilogy as part of this
review and therefore cannot state whether ultimately it will solve the FBI’'s
substantial information management problems. But the success of any system
depends on the FBI’ s full commitment to itsuse. All FBI employees must be
fully trained on the system, and the efficient use of automation must become
part of the basic job requirements for all employees, not only administrative
support personnel but also agents and managers.

We recommend that the FBI simplify its record keeping process as part of
the development of the new information management system. The FBI usesa
multitude of forms, and various record keeping procedures are used depending
on theform. We believe that some of the forms could be eliminated. In
addition, sending documents through an office electronically might help to
reduce the number of opportunities for documents to go astray smply by
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reducing the number of employees and steps involved in processing the
documents.

Over the years, the FBI has devel oped various independent databasesto
perform tasks that ACS does not perform or does not perform well. The
OKBOMB investigators used at least three major information management
systems, none of which were linked to each other. We believe that any new
automation system must be flexible and expandable so that independent systems
can be eliminated.

We make other specific recommendations regarding document tracking
and lead management and tracking. We also recommend substantially enhanced
computer training and suggest that the FBI should consider making computer
usage part of the core skills needed to graduate from the new agents training
academy.

As part of our investigation we a so interviewed prosecutors and senior
Investigators who participated in other major FBI cases. We found that thereis
no formal processin place for learning from these prior experiences. We
recommend that the FBI and the Department of Justice initiate a post-case
review process and develop case management protocols for large investigations
like OKBOMB. Substantial time and effort can be saved if the case
Investigators and prosecutors do not have to reinvent administrative and
substantive solutions to problems and issues that commonly arise during major
cases.

We believe that implementation of these recommendations will help
address the significant problems with the FBI’ s computer systems and document
handling. These problems are not new. The FBI has known about many of
them for some time, either because the OI G has discussed them in other reports
or because the FBI has found them through their own reviews. But the FBI has
not done enough to address these problems.

Asthe tragic attacks of September 11 revealed, the FBI continues to be
faced with cases of the scale and dimensions of OKBOMB, and the lessons
learned from OKBOMB continue to be important. To adequately fulfill its
responsibilitiesin mgjor cases, aswell asin smaller ones, the FBI must
significantly improve its document handling and information technology. This
requires a sustained commitment of resources and effort, but we believe the FBI
must make this commitment if it is to avoid the serious problems that occurred
in the OKBOMB case.

14



CHAPTER ONE
INTRODUCTION

|. Background

The Alfred P. Murrah Federal Building in Oklahoma City, Oklahoma,
exploded on April 19, 1995, following the detonation of a bomb. One hundred
and sixty-eight individuals died and several hundred more were injured in the
explosion. The Federal Bureau of Investigation (FBI) began an internationa
Investigation to identify and capture the perpetrators.

Just 77 minutes after the explosion at the Murrah Building, an Oklahoma
State Trooper stopped Timothy McVeigh for atraffic offense less than 80 miles
from the bombing site and subsequently arrested him for unlawfully carrying a
handgun. Within 48 hours, the FBI identified McVeigh as a prime suspect in the
attack on the Murrah Building. Federa officials charged McVeigh with
unlawful destruction by explosives.

Over the course of the next several months, the FBI dedicated enormous
resources to identifying the perpetrators of the bombing and obtaining the
necessary evidence to indict and convict them. The FBI’s 56 domestic field
offices, as well asitsforeign offices, were involved in the investigation. A task
force coordinated the efforts of the FBI, prosecutors, and agents from other law
enforcement agencies. The investigation, known as OKBOMB, led to the
arrests of two additional suspects. Terry Nichols and Michadl Fortier. McVeigh
and Nichols were indicted on August 10, 1995, for 11 counts of violating Title
18 of the United States Code relating to unlawful use of explosives and weapons
of mass destruction as well as first degree murder. Fortier was indicted for
conspiracy, false statements, and other crimes.*

In criminal trias, the government must provide to the defense some of the
information contained within itsfiles. Thisis known as the discovery process.
The discovery rules that govern al federa trials require that statements of
witnesses testifying at trial, evidentiary items to be used at trial, and information
excul patory to the defendants be disclosed. See Rule 16, Federa Rules of

! Fortier ultimately accepted a plea agreement and testified on behalf of the government.
He was sentenced to 12 yearsin prison and fined $200,000.
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Criminal Procedure; Brady v. Maryland, 373 U.S. 83 (1963); Jencks Act, 18
U.S.C. § 3500. Early inthe OKBOMB discovery process, however, the United
States agreed to go beyond these requirements and disclose all investigative
reports. Over 27,000 investigative reports, 13,000 items of physical evidence,
and millions of pages of hotel, motel, and tel ephone records were produced or
made available to the defense before or during the trials.

McVeigh's and Nichols' trials were severed. McVeigh was convicted on
al 11 counts on June 2, 1997. On August 14, 1997, following a sentencing
hearing, McVegh was sentenced to death. On December 23, 1997, Nichols was
convicted of eight counts of involuntary mansaughter and one count of
conspiracy. He was sentenced to life imprisonment. Both McVeigh and
Nichols appealed their convictions, but the United States Court of Appeals for
the Tenth Circuit upheld the convictions and sentences. In December 2000,
McVeigh ended his appeals, and his execution was set for May 16, 2001.

Independent of the trial and appellate process, in February 2000, personnel
in the FBI's Oklahoma City, Oklahoma, Field Office recognized that the
warehouse being used to store the OKBOMB investigative materials was
probably inadequate for long-term storage. They sought advice from the FBI’s
archivist on February 18, 2000. After viewing the warehouse storage facility in
May 2000, the archivist agreed that the storage facility was inadequate, and he
initiated an archival process to preserve the OKBOMB documents. As part of
that process, on December 20, 2000, the archivist sent amemorandum to all FBI
field offices instructing them to identify their OKBOMB files, permitting them
to destroy copies of certain documents previoudy sent to the OKBOMB Task
Force, and requiring them to send a list of the items that had not been destroyed
to the Oklahoma City Field Office.

In January 2001, several field offices responded to the archivist’s
memorandum by destroying some of their OKBOMB documents as they had
been authorized to do. Two field offices sent their entire OKBOMB files to
Oklahoma City. When Oklahoma City Field Office personnel examined the
material sent by the two field offices, they observed documents that they
suspected had not been sent previoudy to the OKBOMB Task Force and that
might not have been disclosed to the OKBOMB defendants as part of the
discovery process. The Oklahoma City Field Office personnd notified three
FBI supervisors about the potential problem: OKBOMB Inspector in Charge
Danny Defenbaugh, who was then the Special Agent in Charge of the Dallas,
Texas, Fiedd Office; OKBOMB Supervisory Special Agent Mark White, who
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was then a Supervisory Special Agent in the Dallas Field Office; and Oklahoma
City Field Office Supervisory Special Agent William Teater. After consulting
with the archivist, the Oklahoma City personnel sent a memorandum on January
30, 2001, to the field offices instructing them not to destroy any materia and to
send all OKBOMB materias to Oklahoma City.

Over the course of the next several months, FBI personnel in Oklahoma
City received OKBOMB files from FBI field offices and foreign offices.
Personnel carefully compared the incoming material to OKBOMB records to
determine whether the material had been disclosed to defense counsel. By
March 2001, FBI personnel determined that a significant number of items sent
in by the field offices likely had not been disclosed to defense counsel even
though they were within the categories of items that should have been disclosed
pursuant to the discovery agreement. By the end of April 2001, when the review
process was completed, the number of suspected undisclosed items was over
700.

On May 7, 2001, nine days before McVeigh's scheduled execution,
OKBOMB Inspector in Charge Defenbaugh first notified FBI Headquarters
about problems with the discovery in the case, and on May 8 he notified the
OKBOMB prosecutor. On the same day, the prosecutor contacted the defense
attorneys to notify them of theissue. By the next day, May 9, 2001, the
OKBOMB prosecutor provided 715 documents, consisting of approximately
3,100 pages, to the defense attorneys.

The problem with the documents in the McVeigh case was immediately
disclosed to the press, and on May 10, 2001, the media reported that the FBI had
failed to disclose thousands of pages of documents to the defense. On May 11,
2001, Attorney Genera John Ashcroft postponed McVeigh's execution until
June 11, 2001. The Attorney General stated that he was taking the extraordinary
action to allow defense attorneys adequate time to review the documents and to
“protect the integrity of our system of justice.” Also on May 11, the Attorney
General requested that the Department of Justice Office of the Inspector General
(OIG) investigate the circumstances surrounding the FBI’ s belated production of
OKBOMB documents.

Within afew days following the initial disclosure, over a hundred more
documents that had not been disclosed previously were found in two FBI field
offices. Asaresult, concerns arose as to whether the field offices possessed till
more OKBOMB material that needed to be reviewed to determine whether the
items had been properly disclosed. During the week following the public
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disclosure of the problem, FBI Headquarters on severa occasions instructed all
FBI field offices to send OKBOMB materia to Oklahoma City for review. The
field offices sent in boxes of additional material, which the FBI aso reviewed to
determine if any discoverable items had not been disclosed properly. Asa
result, the FBI determined that a* second wave’ of discoverable items,
consisting of amost 200 documents, likely had not been disclosed to the defense
before the trials. By the end of May, atotal of 1,033 items were provided to the
defense.

The failure to produce discoverable material timely can have serious
consequences. The government commits prosecutorial error if it fails to disclose
information to which the defense is entitled, and the defense may alege that the
government has violated its discovery obligations even after a conviction. In
some instances, the error may be so egregious that the court determines that the
defendant did not receive afair trial, reverses the conviction, and grants the
defendant anew trial. After learning about the belated documents, McVeigh's
defense attorneys began proceedings to stop his execution. In media reports and
in their legal pleadings, the defense attorneys accused the government of
intentionally withholding evidence that would have assisted them to prepare for
trial.

During the weeks following the government’ s disclosure of the belated
documents, the media reported critically on the issue, and members of Congress,
the bombing victims, and the victims' families expressed dismay at what they
perceived as bungling by the FBI. The press also reported that many in the
public believed the government had intentionally withheld important evidence
and that the FBI’ s reputation had suffered as aresult of the perceived
mismanagement of one of its most important cases.

II. OIG Investigation and Report

A. Staffing and Investigative Process

On May 11, 2001, Attorney General Ashcroft requested that the | nspector
General investigate the circumstances surrounding the belated production of the
documents.?> Immediately following the Attorney General’s request, the

2 Under ajurisdictiona order issued by Attorney General Reno in 1994 (AG Order No.
1931-94), responsibility for investigating allegations of misconduct in the FBI was assigned
(continued)
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Inspector General assembled ateam consisting of five attorneys, two specidl
agents, two auditors, a paralegal, and support personnel to conduct this
investigation. The team began conducting interviews that day.

The team conducted almost 200 interviews involving personnel from FBI
Headquarters, Main Justice, United States Attorneys Offices, and numerous
FBI field offices. The OIG dso interviewed many former FBI and Department
employees. OIG investigators traveled to 13 field offices to interview
personnel, view the physical premises, and see the process for handling
documents in those offices. Atlanta, Baltimore, Buffalo, Columbia, Dallas,
Denver, Detroit, Los Angeles, Miami, New Orleans, New Y ork City, Oklahoma
City, and Philadelphia. These field offices accounted for over 50 percent of the
belated documents.?

The OIG sent a survey to the remaining 43 field offices not visited by OIG
investigators. The survey requested information regarding the procedures used
in 1995-1997 by the field offices during the OKBOMB investigation, how the
field offices responded to the 2000 and 2001 requests for documents, and any
document destruction. The OIG aso requested explanations for why field
offices had failed to provide material to the OKBOMB Task Force during the
course of the OKBOMB investigation.

FBI employees fully cooperated with the OIG investigation. Oklahoma
City Field Office personnel, in particular Linda VVernon and Peggy Richmond,
provided substantial assistance to the OIG. We also appreciate the significant

(continued)

to the FBI’s Office of Professional Responsibility. Under this order, the Inspector General
could investigate allegations of FBI misconduct only when assigned by the Deputy Attorney
Genera or the Attorney General. This order was changed by Attorney General Ashcroft in
July 2001 to permit the OIG to conduct investigations of the FBI without receiving prior
approval. See28 C.F.R. §0.29c.

3 The Col umbia, South Carolina, Division had only one belated item. However, it had
notified the FBI’ s Office of Professional Responsibility in May 2001 that it was unable to find
11 volumes of OKBOMB files and that it had no record of destroying the files. The OIG
traveled to Columbia primarily to investigate the circumstances of these missing files.
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assistance provided by Kevin Perkins, Section Chief, Inspection Division, who
was the FBI’s liaison with the OI G for this investigation.*

The OIG provided adraft of this report to individuals in the FBI and the
Department whose conduct was at issue for comments. Severa individuals
provided comments, and the OIG made severa minor revisions. We discuss
these revisions throughout the report, and in some instances discuss why we did
not make other requested changes.

B. Organization of this Report

Thisreport is organized into eight chapters. This chapter, Chapter One,
provides a summary of the belated documents problem and the OIG
investigation. Chapter Two provides an overview of the FBI’ s organizational
structure, the FBI’ s document management system, and the terminology used
throughout this report.

After these introductory chapters, the report is divided into two time
periods. Chapter Three discusses events occurring from 1995 to 1997 — that is,
the period concerning the investigation of the crime and the prosecution of
McVeigh and Nichols; Chapters Four, Five, and Six address events occurring in
2000 and 2001, the period involving efforts to archive the OKBOMB documents
and the production of documents not disclosed to the defense during the earlier
period.

In Chapter Three we analyze why discoverable material was not disclosed
to the defense. First, we discuss the discovery agreement, the discovery process,
and the OKBOMB Task Force' s efforts to obtain investigative documents from
thefield. We then move to our analysis of the causes for the belated production
of discoverable materia. In thisportion of the chapter, we explain that both the
field offices and the OKBOMB Task Force share responsibility for the failure,
and we discuss the many factors that contributed to the problem. We then
discuss and anayze the evidence pertaining to a key issue in our investigation —
whether the government intentionally withheld exculpatory information. We set

% The events of September 11 did slow the FBI’ s ability to respond to our requests for
interviews and documents, which delayed to some extent the completion of our investigation.
In light of the understandable impact of September 11, we appreciate the FBI’ s full
cooperation with our review.
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forth the evidence cited by the defense as supporting their allegation, the OIG’s
investigation of that evidence, and our conclusion that the government did not
intentionally withhold exculpatory evidence.

Chapter Four begins with a chronology of the events occurring in 2000
and 2001 that led to the discovery that over 1,000 documents had not been
provided to the defense prior to McVeigh’'s and Nichols' trials. We describe the
archival project, how potentially discoverable documents were discovered, and
the process that was used to determine whether discoverable documents had, in
fact, been disclosed. After the chronology, we analyze the conduct of the
managers who supervised the review project.

In Chapter Five, we discuss and analyze FBI Headquarters' response after
it was notified of the belated documents problem, including its attempts to
ensure that all OKBOMB materials were found and sent to Oklahoma City.

In Chapter Six, we first discuss the failure of various field offices to
properly respond to requests for information, specifically the difficulties
encountered by Oklahoma City personnel when trying to obtain documents from
the field offices. On many occasions field offices responded untimely to the
requests, failed to respond at all, or provided inaccurate information. We aso
discuss the destruction of OKBOMB documents by the field offices and the
effect that destruction might have on the number of belated documents.

In Chapter Seven, we set forth our recommendations for systemic
improvements, and Chapter Eight summarizes our conclusions.
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CHAPTER TWO
DOCUMENT MANAGEMENT IN THE FBI

This chapter sets forth the basic terminology and procedures used in the
FBI’ s document management system. We describe the relevant aspects of the
FBI’sfield structure, the OKBOMB Task Force, the documents at issue, and the
procedures used by the FBI to process documents. We dso describe the
computer systems used by the FBI to assist its document management.

|. TheFBI Fidd Structure

The FBI is a component of the United States Department of Justice. The
FBI is headed by a Director. During the time period under review, the second in
command was the Deputy Director.” Included in the FBI’s organizational
structure are its Headquarters operations, which are located in Washington,
D.C., 56 field offices, and 44 foreign offices, known as Legal Attaché offices or
Legats. Thefield offices are located in major cities throughout the United
States. Each isheaded by a Special Agent in Charge (SAC).° Thefield offices
are dso known as divisions, and we use the terms interchangeably. We show an
FBI organizational chart in effect in 1995 at Exhibit 1 in the Appendix at p. A-1.

A field office consists of an office in the “Headquarters City,” which isthe
primary office, and Resident Agencies. The Resident Agencies are located in
over 700 smaller cities and towns and may be staffed by only afew agents.

Field offices are divided into squads that have specific subject matter
responsibilities, for example the drug squad, the counterterrorism squad, and so
forth. A Supervisory Special Agent manages each squad and supervises the
agents assigned to the squad.

> On December 3, 2001, the FBI announced a reorganization of FBI Headquarters that

created four new Executive Assistant Director positions to oversee FBI functions. The FBI's
Deputy Director, Thomas Pickard, retired in November 2001, and the FBI has not decided
whether the Deputy Director position will be filled.

® Very large field offices, such as Los Angeles and New Y ork City, are headed by
Assistant Directors in Charge (ADIC), rather than SACs.
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The field offices also have personnel who are assigned to handle
administrative support functions. The chief administrative employeeisthe
Administrative Officer. The size of the office dictates how many additional
administrative supervisors and support employees are needed.

In addition to a secretary, each squad has an Information Management
Assistant (IMA), or “rotor,” assigned to maintain a squad’ s pending case files.’
Although the rotor works for the investigators on the squad, the rotor’ s direct
supervisor is on the administrative side of the office. The rotor handles al tasks
associated with documents, such as filing and entering documents into the FBI's
computer system. The rotor is assigned to at least one and often two squads and
will handle these tasks for all the agents assigned to those squads. We show an
organizational chart for the counterterrorism and administrative operations (the
operations most relevant to this report) in atypical field office at Exhibit 2 in the
Appendix at p. A-3.

II. Documentsand Other Physical Items

The primary documents at issue in this investigation consist of FD-302s
and inserts. FD-302s are the forms used by the FBI to record investigative
activity, particularly, although not exclusively, the results of interviews. Inserts
also record investigative activity, although they are usually used for information
that is believed to be “non-testimonia” or “negative,” that is information that is
not significant to the investigation. For example, an insert might be used to
document that a criminal records check was negative.

The FBI adso uses“1As,” “1Bs,” “1Cs,” and “Elsur” materia. A “1A” is
an envelope in which small physical items are placed, such as photographs,
computer printouts of license checks, and agents' handwritten notes of
interviews. Items placed in 1A envelopes do not require that the chain of
custody be tracked even though some of the itemsin the 1A envelopes may be
used at trial. A “1B” identifies evidence for which there is a chain of custody.
For example, this category of evidence includes material to be tested by the

"IMA isthe current official title for this support staff position. These employees were
originally called “rotors’ because the “rotor” is the storage area where the pending case files
are kept. The rotor is alarge horizontal filing cabinet that can rotate, allowing files to be
stored on both sides of the cabinet. The colloquia titleis still used frequently throughout the
FBI to refer to the IMA, and we use that term in this report.
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laboratory. We note that for the purposes of FBI information management the
term “evidence’ has a specific meaning to FBI personnel and refersto 1B items.
The“1Cs’ are used for 1A-type itemsthat are too large to placein al1A
envelope, such as alarge map or photograph. Elsur materia, also known as
1Ds, consists of items relating to e ectronic surveillance, such as tapes and
transcripts of intercepted or recorded communications. (Examples of FD-302s
are shown at Exhibit 3 at p. A-5; inserts are shown at Exhibit 4 at p. A-8; and 1A
envelopes are shown at Exhibit 5 a p. A-11. For each document, we show both
a sample form and a mock completed form.)

In 1995 and 1996, the FBI used “teletypes’ to send instructions and other
information that needed to be immediately disseminated to its field offices,
L egats, and Headquarters offices. A teletype machine instantly dispatched the
teletype to the recelving office. For communications that did not need to be
instantly dispatched, the FBI used an “airtel,” which was essentially a
memorandum. For example, when one field office sent items through the mall
to another field office, the sending field office often would attach an airtel
describing the items being sent. Both the teletype and the airtel have been
replaced by the “Electronic Communication” or “EC” that is currently in use.
The EC is transmitted instantly through the FBI’ s computer system. (We show
sample and completed forms of ateletype at Exhibit 6 at p. A-14; an airtel at
Exhibit 7 at p. A-18; and an EC at Exhibit 8 a p. A-21.)

I1l. Document Processing in the Field Offices

We set forth in this section a general description of the process used by the
FBI to manage documents and evidence. However, as we found during the
investigation, despite FBI procedures supposedly governing the process, field
offices differed in the methods by which they handled documents and 1A items.
We found that a clear understanding of the FBI’ s document-handling process
and, in particular, an understanding of the factors distinguishing “originals’
from “copies’ was necessary to determine where the breakdown in the
OKBOMB case occurred. Because the FBI changed computer database systems

8

® The FBI has many procedures governing document and evidence processing, including
such minutiae as prescribing when pencil or specific colored ink should be used for certain
tasks. Despite these detailed procedures, we nonetheless found considerable variation among
the field offices.
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in October 1995, many of the procedures that were used during some parts of
the OKBOMB investigation are not in use currently.

When different field offices are involved in an investigation, one office,
the office with primary responsibility for conducting the investigation, is known
as the Office of Origin. Other offices that assist in conducting specific
investigative tasks are known as Auxiliary Offices’ For OKBOMB, the Office
of Ori%i)n was a separate entity, which we refer to as the OKBOMB Task
Force.

If the Office of Origin needed investigative assistance from another office,
the Office of Origin sent instructions to the Auxiliary Office specifying either
generally or specifically what investigation was to be conducted. Thisis known
as sending a“lead.” (In Exhibit 8, pp. A-23-24, we show an example of an EC
that contains alead.) In 1995 and 1996, leads and other written communications
were sent by teletype. In OKBOMB, leads usually were sent to the field offices
from the OKBOMB Task Force. Though the Office of Origin “set” or assigned
most leads, an Auxiliary Office also could set leads, both for its own agents and
for other Auxiliary Offices. The investigation of a lead might generate a new
lead within a field office or within the jurisdiction of another field office.
Similarly, unsolicited phone calls from the public directly to the field offices
generated leads within that field office or in other field offices.

An Auxiliary Office agent conducted the necessary investigation and
memorialized his actionsin an FD-302 or insert. The agent signed or initialed
the FD-302 or insert, thereby marking the document as the “original.”** The

® The FBI currently uses the term “Lead Office” to describe the offices that are assisting

the Office of Origin. Asamatter of simplification, we use the term Auxiliary Office
throughout this report.

19 \We describe the structure of the OKBOMB Task Force at Section IV in this chapter.

" Accord ng to FBI procedure, the agent isto sign only one version of the document,
thereby distinguishing that document as the original. However, we found inconsistencies
throughout the field offices, and even within field offices, regarding whether agents signed
copies of documents or only originals. For example, one former Boston Division special
agent told us that he only signed originals while another Boston Division specia agent said
that agents often signed multiple copies. Thisinconsistent adherence to FBI policy hampered
the ability of the OIG to distinguish between originals and copies and thereby to determine the
(continued)
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original and an unsigned copy were then sent to a supervisor for review. The
copy was “block stamped” by the supervisor (in some offices the rotor would
apply the block stamp prior to the supervisor’s review), and the supervisor
initialed the copy to indicate that the supervisor had reviewed it. (We show a
mock original FD-302 at Exhibit 3, p. A-7, and an insert with a block stamp at
Exhibit 4, p. A-10.)

After the supervisor’ s review, the document went to the rotor, who entered
key information about the FD-302 or insert into the FBI’s computer system, and
if the agent or supervisor requested, indexed important information.™® To enter
the document into the computer, the rotor typed in the case number, the type of
document, who the document was to and from, the office of origin, and the date
the document was entered into the system.

The computer system in use at the time of the bombing until October 16,
1995, was known as the Field Office Information Management Support
(FOIMYS). Each case entered into FOIMS was given an individua case number.
The OKBOMB case number is 174A-OC-56120. The first three numbers of the
case number signify the case classification; “174” denotes a bombing matter (the
letter “A” signifies ahigh priority matter). The middie initials denote the Office
of Origin, in this case, “OC” meaning Oklahoma City.

The FBI attempts to track every caserelated item in its possession through
asystem of “seriaization.”™® All caserelated information, such as FD-302s,
inserts, internal communications, and physical evidence, are assigned “seria
numbers.” FBI files are organized by serial number. When a document was
entered into FOIM S, the computer assigned a seria number to it.  For example,
the file began with seria 1, seria 2 was put on top, and so forth.

(continued)
cause of the belated documents. (We discuss the significance of originals and copiesin
Chapter Three, Section 111 B 1.)

12 Names and other information can be “indexed” in the FBI's computer system, thereby

allowing FBI personnel to determine, for example, whether an individua has been the subject
of or involved in other investigations. An agent or a supervisor underlines in red on a copy
the names or other information that should be indexed.

13 \We conducted a limited inquiry into the systems used by other large federal law

enforcement agencies. The agencies that we contacted did not have any system comparable to
the FBI'sfor tracking every individual item received.
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Under FOIMS, while each case had its own unique case number, each field
office had its own set of serial numbers. In other words, in the Atlanta Field
Office OKBOMB files, the first item was numbered 174-OC-56120, serid 1.
But there aso would be an item numbered 174-OC-56120, seria 1 in Buffao, in
Miami, and in every other office that handled OKBOMB documents. The case
number and serial number were handwritten or typed on each document.

In FOIMS, items could be located by serial number or by the limited
information that was entered into the computer, but the text of the document was
not uploaded into the system. The actual text of any particular document could
be retrieved only through a search of the hard copy files.

Once the item was entered into FOIMS, the Auxiliary Office was supposed
to send the original FD-302 or insert to the Office of Origin."* In OKBOMB,
the Auxiliary Offices were required to send the original, multiple copies, and a
floppy disk containing electronic versions of FBI-generated documents (usualy
FD-302s and inserts) to the OKBOMB Task Force. At least one copy of the FD-
302 or insert was supposed to be kept in the Auxiliary Officefiles. An*“airtel,”
which was essentially a cover memorandum, was usually attached and listed the
documents that were being sent to the OKBOMB Task Force.

A flowchart of this process is shown on the following page.

Y The FBI’s administrative manual specifically states that original FD-302s are to be sent
to the Office of Origin at the time they are prepared. See FBI Manual of Administrative and
Operative Procedures 2-4.3.2. However, FBI employeesin afew field offices told the OIG
that originals were kept in the Auxiliary Office. FBI employeesin other offices stated that
they initialy filed the originals and the copiesin their Auxiliary Office files until a certain

number had been generated. At that time, they sent a package of documents to the Office of
Origin.
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If, in responding to the lead, the Auxiliary Office agent collected physica
items (other than chain of custody or 1B materia), the agent placed the itemsin
a 1A envelope and filled out the required information on the envelope. We
received differing views about the procedures for handling 1As. The FBI’'s
Manua of Administrative and Operative Procedures (MAOP) specifies that
origina 1As should be sent to the Office of Origin unless the contents of the 1A
envelope are to be returned to someone in the jurisdiction of the Auxiliary
Office. Nonetheless, we were told by FBI personnel in some offices that
origina 1As usualy were not sent to the Office of Origin but rather kept in the
Auxiliary Office.

In the field offices, material pertaining to a particular case may be kept in
various locations. Filesfor pending cases are kept on the squad’ srotor. Files
for closed cases are kept in a separate closed files area. Evidence (1B materia),
Elsur, and materials pertaining to confidential informants are also kept in
separate locations. In addition, agents occasionally keep “work files’ at their
desks, which contain items that may be needed by the agents for cases that they
are working. We aso learned that some offices maintain “workbox” areas
where agents keep materials related to cases that they are working on and want
to have readily accessible.

IV. TheOKBOMB Task Force

Immediately following the bombing, the FBI established a command post
in Oklahoma City to organize and lead the investigation. In the early stages of
the investigation, eight command posts were established throughout the country
to coordinate activity in regions where substantial investigation was being
conducted.™

The Oklahoma City Command Post was located in a different building
from the Oklahoma City FBI Field Office, and the command structure for
OKBOMB was separated from the Oklahoma City Field Office as well,
Inspector in Charge Danny Defenbaugh headed the OKBOMB investigation.
Defenbaugh was a 26-year veteran of the FBI with extensive experiencein

1> Command posts were located in Oklahoma City; Atlanta, Georgia; Buffalo, New Y ork;
Chicago, Illinois; Detroit, Michigan; Kansas City, Missouri; Phoenix, Arizona; and
Washington, D.C.
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explosives analysis. At the time of the Oklahoma City bombing, he was
assigned to FBI Headquarters as one of six FBI Inspectors.

In April 1996, the Oklahoma City Command Post relocated to Denver,
Colorado, after the trial judge moved the venue for the trials of McVeigh and
Nicholsto Denver. Throughout this report, we refer to the OKBOMB
command, investigative, and support structure as the OKBOMB Task Force.

Although the FBI was the lead agency conducting the investigation,
federal prosecutors were involved in the investigation aswell. A team of
prosecutors, first consisting of senior prosecutors from Main Justice and later
headed by Joe Hartzler, an Assistant United States Attorney from the United
States Attorney’ s Office for the Central District of Illinois, joined the
investigation shortly after the bombing. The prosecutors worked closaly with
the FBI, primarily with Defenbaugh and a limited number of senior FBI
personnel.

Thefield offices and FBI Headquarters contributed personnel to work on
the Task Force on temporary duty. Hundreds of FBI employees worked at the
Task Force either in investigative or administrative capacities. At its peak, over
250 FBI employees were working at the OKBOMB command post.

A. Document Processing at the Task Force

Many different individuals were involved in processing OKBOMB
documents. The field offices sent the items to the Oklahoma City Field Office,
which transported them to the OKBOMB Task Force for processing.

When the OKBOMB Task Force received items sent from Auxiliary
Offices, rotors separated the original item, the disk, and the copies. Because
FOIMS assigned duplicate serial numbers (i.e. Atlanta 174-OC-56120-1,
Buffalo 174-OC-56120-1, and so forth), the OKBOMB Task Force re-entered
the document into FOIMS to produce a unique OKBOMB serid number. An
OKBOMB rotor entered a description of the item into FOIMS, received an
OKBOMB seria number, and wrote the serial number on the original and the
Copies.

The origina document was then filed in the OKBOMB files by serial
number. Subfiles were established to aid document management. For example,
al FD-302s were located in subfile D and had serial numbers that began with D;
all insarts went to subfile E and had serial numbers beginning with E. This
subfiling system was critical to the discovery process.
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Documents that were not filed in subfiles, such asteletypes and airtels,
went to the OKBOMB Main File. Copies of documents were sent to various
teams that were responsible for handling specific subject matter tasks, such asa
lead team, teams responsible for the investigation of individuals identified as
subjects, ateam to review rental truck records, and so forth. The floppy disk
was sent to ateam responsible for uploading information in a database called
“Zylndex.” Unlike FOIMS, Zylndex stored and personnel could retrieve the full
text of documents. We discuss Zylndex and the Task Force's system for
processing documents further in Chapter Three, Section IV C 3. We show a
flowchart of the Task Force' s document management process on the next page.

B. Automated Case Support

In October 1995 the FBI changed to a new computer system, Automated
Case Support (ACS). Although the change was traumatic for the OKBOMB
Task Force, and for the FBI asawhoale, it did not change the overall document
processing system at the Task Force in any significant way. We discuss ACSin
more detail in Chapter Three, Section IV C 3 b.
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CHAPTER THREE
ANALYSISOF THE CAUSESFOR THE
BELATED PRODUCTION OF DISCOVERABLE ITEMS

The OIG investigated why more than 1,000 items that were within the
FBI’s possession never reached the defense before McVeigh's and Nichols
trials. In particular, we carefully investigated the question of whether the United
States had intentionally withheld exculpatory materia from the defense,
something the defense asserted and a significant portion of the public appeared
to believe.

In seeking to determine the cause of the belated production of the
OKBOMB documents, we examined the FBI’ s explanations for the faillure. In
the days immediately following the revelation of the OKBOMB documents
problem, the press reported that FBI officials were blaming the FBI’ s “ outdated”
computer system for the failure. Some FBI officials cited the transition from
one computer system to another during the OKBOMB investigation as the chief
cause of the problem. In addition, senior FBI officias also placed the blame for
the mess squarely on the field offices. A press statement from OKBOMB
Inspector in Charge Danny Defenbaugh emphasized that the OKBOMB Task
Force had repeatedly instructed the field offices to send all investigative material
to the Task Force. Defenbaugh also stated that the FBI’s2001 review of the
field offices OKBOMB materia “was the first time the OKBOMB task force
had seen these materials....” This statement was reiterated in FBI Director
Louis Freeh’s testimony to Congress during aMay 16, 2001, hearing. Although
at one point Freeh acknowledged that the Task Force may not have properly
accounted for documentsiit received, Freeh's primary explanation was that the
field offices had failed to perform in a variety of ways.

To the OIG, the field offices denied that they were responsible for the
problem. For the most part, they insisted that they had sent OKBOMB material
to the OKBOMB Task Force as required. In fact, they noted that they often sent
the same material multiple timesto the Task Force. Thefield offices blamed the
OKBOMB Task Force for losing the items they had sent. We heard many times
during the course of our investigation that field office personnel were incensed
at being blamed for the belated production of the documents.

Significantly, and contrary to FBI Headquarters' initial claims, we found
that both the OKBOMB Task Force and the field offices were responsible for

33



the defense not receiving the material. Most of the breakdown was caused by
mistakes by individuals, failuresto follow FBI procedures, inconsi stent
interpretations of FBI procedures, lack of an adequate quality control system,
and by the immense volume of material that put stress on a complicated
document management system. Aswe describe more fully in the following
sections, document flow in the field offices, in the Task Force, and between the
field offices and the Task Force was complex. These complexitiesincreased the
opportunities for documents to be mislaid and lost.

With respect to intentional misconduct, we found no evidence that the FBI
or the prosecutors intentionally withheld information they knew to be
discoverable from the defense. In avery few instances, individual FBI case
agents failed to submit items to the OKBOMB Task Force because they believed
that the information was non-pertinent, and they erroneously assumed that the
information was therefore non-discoverable. Although these items should have
been disclosed to the defense, we do not believe that the incidents evidence
anything other than the mistaken judgment of afew agents.

We found no particular pattern associated with the belated documents
other than the date of creation. The items came from almost all the field offices,
one Legat, and one office in FBI Headquarters. Hundreds of different agents,
supervisors, and support personnel were involved. Itemsthat later were
determined to be belated came from different sets of files: the main Auxiliary
Officefile, subfiles, Elsur, and confidential informant materials were all
involved. We did find that the vast mgjority of the belated documents had been
created in the beginning of the OKBOMB investigation. As shown on the
following page, in our analysis of 837 belated documents (the “first wave’), we
found that 83 percent originated in April and May 1995.



Table 1: Date Belated Documents Created

Period Number of Percent of Total
Documents
Pre OKBOMB 2 0.2%
April 1995 351 41.9%
May 1995 345 41.2%
June 1995 46 5.5%
July 1995 6 0.7%
August 1995 17 2.0%
September 1995 9 1.1%
October 1995 9 1.1%
November 1995 9 1.1%
January 1996 7 0.8%
February 1996 1 0.1%
March 1996 1 0.1%
May 1996 2 0.2%
August 1996 3 0.4%
September 1996 3 0.4%
November 1996 1 0.1%
June 1997 1 0.1%
November 1997 1 0.1%
Date Cannot Be 23 2.7%
Determined
Total 837
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The most plausible explanations for this singular finding are that a
significant quantity of the investigation occurred in the months immediately
following the explosion and because the investigation was unusualy intense and
fast-paced in those months. During this period, the focus was primarily on
getting the information to the Task Force rather than document management in
anticipation of discovery.

In Chapter Four we describe in depth the chronology of events leading to
the discovery of the belated documents. We briefly describe afew of those
events here, however, so the reader will understand some of the references that
we make in this chapter. Werefer to “first wave” and “second wave’ materials.
The first wave consists of materials that were sent from the field offices to
Oklahoma City prior to May 11, 2001. The second wave consists of materials
sent after May 11 when the belated documents problem became public
knowledge and FBI Headquartersinstructed the field officesto send all
OKBOMB materiasto Oklahoma City. We also refer to aMay 12, 2001, EC
from FBI Headquarters that instructed 46 field officesand 1 Legat to explainin
writing why they had failed to send OKBOMB materialsto the Task Force
before the OKBOMB trials. We refer to the field offices’ responsesto the EC in
this chapter and throughout this report. Zylndex, the OKBOMB Task Force's
full-text retrieval database system, was a critical part of the 2001 review project
that led to the determination that documents had not been properly disclosed to
the defense. We also used Zylndex as part of our analysis of the belated
documents, and we periodicaly refer to that system.

We begin our analysis with a discussion of the discovery agreement and
the process used to compile discovery.

|. Discovery

A. Federal Discovery Rules

Inal crimina trials, the government, which is prosecuting the defendants,
must provide certain information to the defense prior to tria. In the federal
system, discovery is governed by Rule 16 of the Federa Rules of Crimina
Procedure; the Jencks Act, codified at 18 U.S.C. § 3500; and case law, the most
significant of which is the Supreme Court decision of Brady v. Maryland, 373
U.S. 83 (1963). In generd, these rules and court decisions require that the
government provide the defense with all evidence that will be used at trial, the
statements of individuals who will testify during the trial, and evidence in the
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possession of the government that is materially favorable to the defense,
including information indicating that the defendant did not commit the crime
charged and evidence that could be used by the defense to impeach the
government’ s witnesses. In essence, these rules require the government to
disclose some information about its case to the defense, but the defenseis not
entitled to review the government’s entire case file.

Although the broad outlines of discovery are the samein al federd trids,
actual discovery practices vary considerably depending on the practices of
district courts and the United States Attorneys Offices. In some areas, federa
prosecutors allow the defense to view most of the case file while in other
jurisdictions the discovery is limited.

The question of what constitutes excul patory information required to be
disclosed to the defense, commonly referred to as Brady information, isthe
source of most discovery problems. The main responsibility for reviewing the
prosecution file and disclosing Brady information rests with the prosecutors. In
certain instances, ajudge may review material and make a ruling as to whether it
needs to be disclosed to the defense. The government commits prosecutorial
error if it fails to disclose information to which the defense is entitled, and the
defense may allege that the government has violated its discovery obligations
even after a conviction. In some instances, the error may be so egregious that
the court determines that the defendant did not receive afair trial, reverses the
conviction, and grants the defendant a new trial.*®

B. OKBOMB Discovery Agreement

After the defendants’ indictment in August 1995, the Task Force began
preparing for the discovery process. The government agreed to provide the
defense with all FD-302s and inserts, which went far beyond the usua discovery
practice in federal crimina trials. Initially, the prosecutors only intended to
provide FD-302s. After reviewing numerous inserts, however, they realized that
many of the inserts memorialized substantive interviews and were substantively

18 The standard for reversa isa high one, however. In order for a conviction to be
overturned for a discovery violation, the court must find that the prosecution suppressed
information favorable to the defendant and that there exists a reasonable probability that if the
material had been disclosed to the defense, the result of the trial would have been different,
i.e., the defendant would not have been convicted. Kylesv. Whitley, 514 U.S. 419 (1995).

37



indistinguishable from the FD-302s. The government also agreed to provide the
defense with alist of 1As, 1Bs, and 1Cs from which the defense could determine
whether it wanted to see the actual physical item. Agents notes and internal
communications such as teletypes were not discoverable.

We were told by the participants that the prosecutors and the senior FBI
officials on the Task Force agreed that the government should provide more
discovery than was required by federal discovery rules. The prosecutors
believed that broader discovery would reduce the number of discovery issues
that would likely arise in a case of this magnitude. The prosecutors also told the
OIG that they believed the trial judge would have ordered them to make
expansive discovery because a substantial percentage of the government’ sfile
consisted of information pertaining to the possible complicity of other
individuals. They aso believed that it would show the government’s desire to
ensure afair trial for defendants accused of committing such a heinous crime
and facing the death penalty.

The discovery agreement was not set forth in writing. According to the
prosecutors, the government was unable to get the defense to agree in writing to
the terms of areciprocal discovery agreement. Nonetheless, OKBOMB Task
Force personnel understood that the government was obligated to provide to the
defense all FD-302s and inserts and allow accessto physical items, such as 1As
and 1Bs.

C. Discovery Process

The FBI primarily handled the logistics for compiling and disclosing the
discoverable material. Beth Wilkinson, an attorney from Main Justice, handled
most of the legal issues involved in the discovery process. Wilkinson told the
OIG that she did not have to make many decisions about what would be turned
over, since the government agreed to provide the defense with essentially
everything. LindaVernon, an FBI Financial Analyst with the Oklahoma City
Division, assisted with the discovery process beginning in September 1995 and
by April 1996 had assumed responsibility for organizing the process.

The materia that was to be turned over in discovery was compiled by
copying the serialized FD-302s and inserts that were contained in OKBOMB
Task Force subfilesD and E. Vernon created a database to keep track of the
items produced during discovery.



For the 1As, Vernon transferred the information identifying the 1As from
ACS into a separate database. OKBOMB Task Force agents reviewed the
database information to identify which 1Aswere discoverable. Printouts of the
database were provided to the defense, and the defense could select the items it
wished to view.

The government made its first large discovery production in January 1996
when it disclosed approximately 11,000 items. Thereafter, additional discovery
material was provided on a“discovery day” once a month.

D. Task Force Attemptsto Obtain Discoverable Material From the
Field

By August 1995 the Task Force realized that it was not receiving
everything it needed from the field offices, and it tried to remedy the problem by
sending out numerous teletypes instructing the field offices to provide all
OKBOMB materiasto the Task Force. These repeated requests for documents
sought to address two problems. First, in some instances, the Task Force had no
record of receiving any information from the field in response to a lead that the
Task Force had sent. Second, the Task Force had received information
(generdly by teletype) but not in the form that it wanted (an FD-302 or insert).

The Task Force' s requests to the field varied in specificity and clarity, but
taken as a whole they expressed the point that all original FD-302s, inserts, and
1Aswere to be sent to the Task Force. Although we do not describe every one
of the teletypes going to the field, we set forth many of the most relevant. ™’

17 After the press reported the belated documents problem in May 2001, FBI Director
Louis Freeh testified about the issue before several congressional committees. Director Freeh
blamed the belated documents problem on the field offices and stated that they had failed to
adequately respond to 11 teletypesin 1995 and 1996 requesting that all OKBOMB
information be sent to the Task Force. In examining the 11 teletypes referred to by Director
Freeh, the OIG observed that many of these teletypes were not broad requests for all
investigative information but rather were requests for specific types of information such as
grand jury material or “evidence,” which was meant to include and which was interpreted by
the field asincluding only 1B items. Several of the 11 teletypes were so confusing that the
field would likely have been unclear as to what materials they were being asked to send.
However, during the course of the OIG investigation, OIG investigators examined hundreds
of OKBOMB teletypes by hand rather than doing a computer search. We found teletypesin
addition to the 11 cited by Director Freeh that we believe were clear and broadly requested
(continued)
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A teletype from OKBOMB to dl field offices dated August 11, 1995,
stated:

For information of al divisons, on August 10, 1995, afedera
indictment was returned against Timothy McVeigh, Terry
Nichols and Michael Fortier. Discovery in this matter is
tentatively set for the last week of August. It has come to the
attention of the Oklahoma CP [Command Post] that there are till
Instances where leads previoudy set have not been covered,
original copies of FD-302's have not been forwarded to
Oklahoma CP, 1A and 1B material has not been forwarded to
Oklahoma CP, and executed copies of subpoena’ s [sic] have not
been returned to Oklahoma CP. All field divisions are requested
to have dl leads covered, origina copies of reports, 1A and 1B
material ... to Oklahoma City CP no later than August 15, 1995.

On September 6, 1995, the Task Force instructed the field that all
OKBOMB information was to be reported to the Task Force even if the field
believed the information had no investigative importance.

Because of the need to get information to the Task Force quickly, field
offices routinely sent information viateletype. In December 1995, the Task
Force instructed the field offices that FD-302s and inserts had to be prepared for
information that the field had reported by teletype. A December 11, 1995,
teletype from the Task Force explained that it was reviewing all teletypes sent
by the field to ensure that al interviews reported in tel etypes corresponded to an
FD-302 or insert. The Task Force reported that 450 leads had been sent to the
field requesting FD-302s or inserts. It estimated that as many as 2,000 to 3,000
interviews may not have been properly reported by FD-302 or insert.

On January 15, 1996, the Task Force reminded field offices that all
Investigative results must be reported by FD-302 or insert: “It is absolutely
Imperative that results of investigation, reported via FD-302 or insert, be
provided to the OKBOMB CP in the most expeditious manner possible.” This

(continued)

that the field offices send in all OKBOMB materias to the Task Force. The fact that the FBI
was unable to find the most compelling examples the Director needed to make his point
during his congressional testimony highlights the deficiencies of the search capabilities of the
FBI’'s computer systems, which we discuss later in this report.



teletype was sent to the personal attention of each SAC. The Task Force also
instructed the field to send in al originals, 14 copies, and adisk. Inateetype
dated February 23, 1996, the Task Force noted that 1500 leads had been sent out
requesting FD-302s or inserts. The Task Force also pointedly reminded the field
that FBI policy required that the interviews be memorialized on either FD-302s
or inserts,

An October 31, 1996, teletype sent to the persona attention of each SAC
requested that each SAC ensure that all FD-302s and inserts had been sent to the
Task Force because the documents had to be turned over to defense counsel.

On November 13, 1996, Judge Richard Matsch, the tria judge in the
McVeigh and Nichols cases, held an extensive hearing to address complaints by
the defense about discovery issues’® Judge Matsch ruled that FD-302s, inserts,
lab reports, and other miscellaneous reports must be disclosed to defense
counsel by December 15, 1996. The Task Force informed the field offices by
teletype dated November 13, 1996, that any investigation requested by the Task
Force before November 1, 1996, that was not completed and reported to defense
counsel by December 15, 1996, could not be used during trial. The Task Force
instructed the field offices and the FBI |aboratory to complete and send to
Oklahoma City any outstanding investigative work and documentation by
December 1, 1996. During the discovery hearing the prosecutors advised the
court that all documents and items of evidence had been disclosed.

Y et, on November 14, a defense attorney alleged to the court that the
government had not disclosed surveillance logs. When the OKBOMB Task
Force checked with the Phoenix Division, the Task Force learned that Phoenix
had not sent the surveillance logs to the Task Force. Thisincident led to a

18 Despite the prosecution’ s belief that broad discovery might alleviate discovery
problems, the defense had continuing complaints regarding the discovery process, in
particular regarding the pace of discovery. We reviewed numerous letters, starting in
November 1995, between defense counsel and the prosecutors in which the defense
complained about the government’ s failure to provide discoverable materials. Much of the
correspondence dealt with the parties’ inability to come to any agreement regarding the scope
of discovery. In ahearing held on November 13, 1996, McVeigh's attorney, Stephen Jones,
raised numerous discovery issues that he wanted the court to remedy, including what he
believed were inexplicable delays in production of discoverable material, confusing
laboratory reports, issues with telephone records, and other matters.
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November 15, 1996, teletype from the office of the FBI Director to all FBI field
offices and Legal Attachés stating:

It will be the responsibility of al SACs and Lega Attachesto
ensure any FD-302, insert, memo, EC, 1A, 1B, 1C, Elsur
recording or document, bulky evidence log/document, photo,
photo log, surveillance log, polygraph report, and any other item,
not specifically described which pertains to the OKBOMB
investigation, be forwarded to the OKBOMB command post in
Denver by COB 11/29/96.

It will further be the responsibility of each SAC and Legal
Attache to confirm by telephone, then follow-up with ateletype,
advising the OKBOMB Command Post what items are being
forwarded, or that their specific divison/Legat has no pertinent
items remaining under their care and control.

The teletype also stated that the heads of the offices were to check various
components within their offices to “make absolutely sure no OKBOMB related
material, not previousy forwarded to OKBOMB, remains within their
divisons.” (We show thisteletype at Exhibit 9 at p. A-25.)

II. Number and Description of Belated Documents

Despite the Task Force' s attempts, as set forth above, to gather OKBOMB
material from the field offices, organizeit, and disclose it to the defensein a
timely fashion before trial, numerous documents were first disclosed to the
defense in May 2001, just prior to McVeigh's scheduled execution. Any
analysis of the belated documents should include a description of the number of
documents at issue. We found, however, that it was impossible to identify the
exact number of OKBOMB documents in the possession of the FBI from 1995
to 1997 that were not disclosed to the defense until 2001.

In May 2001 the government provided the defense with 1,033 documents
and physical items that the government conceded should have been disclosed to
the defense pretria but which had not been disclosed. Initially, on May 9, 2001,
715 items were disclosed to the defense. ™ These items constituted the materials

19 FB| records show an initial production of 709 items. Our analysis shows that the
initial disclosure actually consisted of 715 items.
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sent to the Oklahoma City Field Office by the field offices and Legats prior to
May 9, 2001. The Denver and Baltimore Divisions submitted materials to
Oklahoma City afew days after the disclosure of the 715 items, and their
materials added another 122 items for atota of 837 “first wave’ items. The
field office “second wave’ consisted of 196 additional items. These were the
items found in the files sent by the field officesin May 2001 after the belated
documents problem became public. It aso includes 39 items found when the
OKBOMB files and the materias kept in the storage warehouse were reviewed.
In sum, by the end of May 2001, 1,033 items, consisting of over 4,000 pages,
had been disclosed to defense counsdl.

Table 2: Belated Documents by Type and Wave

Document Type

Wave One

Wave Two

Total

Insert or 302

583

189

772

1A

201

3

204

Other

53

4

57

Total

837

196

1,033




Table 3:

Belated Documents by Office

Division First Wave Second Wave Total
Albany 14 3 17
Albuquerque 15 3 18
Anchorage 5 5
Atlanta 39 1 40
Baltimore 7 7
Birmingham 5 1 6
Boston 16 16
Buffalo 27 5 32
Charlotte 1 1
Chicago 18 5 23
Cincinnati 2 2
Cleveland 6 1 7
Columbia 1 1
Dallas 20 2 22
Denver 114 4 118
Detroit 49 1 50
Domestic Terrorism 15 15
Operations
El Paso 17 3 20
Honolulu 5 5
Houston 20 4 24
Indianapolis 4 4
Jackson 18 5 23
Jacksonville 0
Kansas City 7 4 11
Knoxville 3 3
Las Vegas 1 1
Little Rock 13 7 20
Los Angeles 128 4 132
Louisville 3 1 4




Division First Wave Second Wave Total
Memphis 1 1
Miami 27 27
Milwaukee 2 2
Minneapolis 2 2 4
Mobile 20 20
New Haven 18 18
New Orleans 34 1 35
New York 47 47
Newark 0
Norfolk 1 6 7
Oklahoma City 43 43
Omaha 6 1 7
Paris 1 1
Philadelphia 27 4 31
Phoenix 2 3 5
Pittsburgh 2 2
Portland 4 1 5
Richmond 5 5
Sacramento 30 1 31
St. Louis 8 1 9
Salt Lake City 18 18
San Antonio 30 30
San Diego 20 20
San Francisco 2 10 12
San Juan 2 2
Seattle 15 2 17
Springfield 0
Tampa 5 5
Washington F/O 2 2
Totals 837 196 1033




Table 4:

Belated Documents for the 13 Field Offices
Visited by the OI G

Division

First Wave

Second Wave

Total

Atlanta

39

1

40

Baltimore

7

Buffalo

27

32

Columbia

Dallas

20

22

Denver

114

118

Detroit

49

50

Los Angeles

128

G RO I O T OO P 131

132

Miami

27

27

New Orleans

34

1

35

New York

47

47

Oklahoma City

43

43

Philadelphia

27

4

31

Total

472

113

585

Only three field offices — Jacksonville, Newark, and Springfield — did not
possess in their files discoverable documents that had not been disclosed. Two
of the three (Jacksonville and Springfield), however, reported to the OIG that
they had destroyed some portion of their OKBOMB files prior to sending the
file to Oklahoma City.

We found that the 1,033 number overstated the problem by at least 38
documents because some documents that were included in the list had in fact
been disclosed to the defense before trial or were duplicates of other belated
documents. The actual number of belated documentsis probably even smaller
due to other factors that we discuss in Exhibit 10 at p. A-31.

On the other hand, the 1,033 does not reflect other documents that possibly
should have been included on the list. Thirteen field offices destroyed
documents following the December 20, 2000, EC from the FBI archivist that
authorized field offices to destroy OKBOMB documents, and two other field
offices destroyed documents prior to the archival process starting. Aswe
discuss further in Chapter Six, if the documents had been analyzed rather than
destroyed, the number of belated documents might have increased.
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Accordingly, athough the FBI and prosecutors disclosed 1,033 items to
the defense in May 2001, the OIG investigation determined that the actual
universe of discoverable items that should have been disclosed to the defense
could not be determined with complete accuracy.

The items disclosed reflect awide variety of information. Some of the
documents memorialize interviews while others reflect different activity
performed by agents, such as conducting records checks or reviewing magazine
articles. Over 100 documents concern individuals who were reported to
resemble John Doe #2.%° Approximately 30 items mentioned McVeigh, Nichals,
or Fortier in some manner, including interviews of their family members.
Physical items that were disclosed include photographs, printouts of records
checks, and drivers' licenses.

The government asserted that much, although not al, of the information
contained in the belated documents had been disclosed to the defendants before
thelr respective trials through other means. For example, the government
asserted that information obtained from an interview of an individual who knew
McVeigh was substantially provided through another interview of the same
individual that had been disclosed to the defense. All of the courts that reviewed
McVeigh's claims regarding the belated documents concluded that the contents
of the belated documents did not negate his guilt. (See, for example, Order,
June 6, 2001, Judge Richard Matsch, United States District Court, “Whatever
may in time [be] disclosed about possible involvement of othersin this
bombing, it will not change the fact that Timothy McVeigh was the instrument
of death and destruction.”)

[11. Causesof the Belated Documents: The Field Offices

In interviews with the OIG and in their written explanations to FBI
Headquarters, the field offices asserted that they had followed procedures, that
they had sent al materials to the OKBOMB Task Force, and that the belated

20 Shortly after the bombing, the FBI publicized composite sketches of two individuals
who were believed to have rented the truck used in the bombing. One of the sketches was
known as John Doe #2. Many of the belated documents were interviews of individuals
reporting that the sketch resembled their sons-in-law, brothers-in-law, ex-boyfriends, ex-
school classmates, and unknown individuals seen in bars, among others.
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production was the fault of the Task Force. We did not agree entirely with the
field offices’ assessment of their performance. The evidence shows that the
field offices must shoulder some, athough not all, of the responsibility for the
belated production of the documents.

In the discussion to follow, we first discuss the FBI field offices
explanations as to why they believed documents were not disclosed to the
defense. These explanations were provided in the field offices’ responses to an
FBI Headquarters EC dated May 12, 2001, OIG interviewsin 13 field offices,
and responses to the OIG survey that was sent to 43 field offices.

We then discuss the evidence that leads us to conclude that the field
officesfailed to send some items to the OKBOMB Task Force asrequired. The
last part of this section on field offices discusses the causes for the field offices
failures. Although we could not identify the definitive cause with respect to
most documents, we identified a number of factors that we believe contributed
to the problem.

A. Fied Office Explanations

In determining the reasons why documents had not been disclosead to the
defense timely, we carefully considered the written explanations provided by the
field offices to the FBI and to the OIG, as well as information we learned during
our interviews of field office personnel. The field offices generadly offered
explanations that touched on two themes:

the field office believed that it had sent all material to the OKBOMB
Task Force during 1995-1997;

the field office did not know whether it had sent the material or not and
had no explanation for itsfailure, if there was afailure.

Many field offices stated that they could not provide any explanation
because they no longer had access to their OKBOMB files, they were unable to
access ACS, or ACS did not contain the needed information.?* A number of

n May 2001, FBI Headquarters ordered the field offices to send every scrap of paper
relating to OKBOMB to Oklahoma City for review. Asaresult, the field offices had no files
to check to see what they had done in 1995-1997. Inits May 14, 2001, response to FBI
Headquarters, the Seattle Division pointedly noted the problem of trying to explain its actions
without itsfile. As Seattle explained:

(continued)



field offices did attempt to interview individuals who had been involved in
processing OKBOMB documents. Some of the offices were successful in this
effort, but others were hampered by retirements and transfers of staff.

In afew instances, field offices provided a specific explanation for the
failure to transmit the documents previously. For example, the Batimore
Division stated that a copying error had caused itsfailure. In avery few
Instances, the field office acknowledged or implied that an agent made or may
have made a specific decision not to send the materia to the OKBOMB Task
Force because the agent believed that the material was not pertinent to the
OKBOMB investigation.

Some offices argued, however, that the problem was not thelr failure to
send items to the OKBOMB Task Force in the 1995 to 1997 time frame, but
rather that the item should not have been disclosed to the defense in 2001 and
not counted as a belated document. For example, the San Francisco Divison
stated that one of its belated documents was really a draft that would never have
been disclosed during discovery and therefore should not have been counted asa
belated document.

The vast mgority of the field offices said they believed they had sent
everything to the OKBOMB Task Force before the defendants’ trials as they had
been required to do. One field office strongly responded to FBI Headquarters by
rejecting a statement made in a communication sent from FBI Headquarters to
the field offices. “SAC [ ] notes that HQ EC received Sunday 5/13/2001 ...
states ‘... never forwarded to Oklahoma City until recently’ is entirely
Inaccurate.”

(continued)
The reason Seattle maintained a working file on OKBOMB was the
continuing problem of trying to reconcile with [Oklahoma City] what
documents and other investigative material had or had not been sent to
[Oklahoma City].... Seattle no longer has access to the working file in
order to be able to affirmatively establish if the documents in question were
sent to [Oklahoma City] — which was the main reason in establishing the
working file in the first place.
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B. DidtheFidd Offices Fail to Send Material to the Task Force?

Despite the field offices’ strong assertions that they timely sent all
OKBOMB materidsto the Task Force, we believe the evidence shows that
some materia that should have been sent to the Task Force remained in the
possession of the field offices.”

In determining whether an item had been sent to the OKBOMB Task
Force, two factors were most probative:

Was the item an original or a copy?

Did the field office send an airtel to the OKBOMB Task Force
referencing the item?

1. Originals

We considered whether a belated document contained indicia indicating
that it was more likely an origina or more likely a copy. If it appeared to be an
origina item, the OIG believed that more likely than not, the field office had not
sent the document to the OKBOMB Task Force. We reached this conclusion
because FBI policy required originals to be sent to the Office of Origin and the
field offices appeared to generally follow that policy. The presence of an
origina in an Auxiliary Officefile indicated to us that procedures had broken
down.

In determining whether a document was an original, we first looked to see
whether the document contained markings consistent with the document being a
copy, that is, ablock stamp or index markings. If the document did not have
those markings, we looked for agent initials in original ink. Only if origina ink
initials were present did we consider the document to be presumptively an
original. With respect to the first wave FD-302s and inserts, we found that 305
(52 percent) have indicia indicating they are originals.

We examined this issue more closaly with respect to the 13 field offices
that we visited. We showed the field offices the items that we believed were

%2 \We also found that some of the offices more specific explanations about how they had
processed the documents were inaccurate. We discuss this further in Chapter Six, Section | B.



originds.® In afew cases, the offices agreed that the items appeared to be
originals. They conceded that the items should have been sent to the OKBOMB
Task Force, and they stated that they had no explanation as to why the items had
not been sent. In other cases, the offices asserted that the documents, while
appearing to be originas, could actually have been copies because in some
instances agents placed original initials on document copies® Some offices
also asserted that even if the document was an original, they nonetheless might
have sent a copy to the OKBOMB Task Force. We acknowledge that for any
particular document this speculation of what could have happened might be
true.”® However, since we had no evidence to support these theories with
respect to most of the documents, we considered a document that bore the
indicia of an original to mean that more likely than not the field office had failed
to send the item to the OKBOMB Task Force.

2. Airtds

We dso looked for airtels referencing the belated items to determine
whether they had been sent to the Task Force before the defendants' trials.
When sending items to the OKBOMB Task Force, the field offices generally
sent an attached airtel, essentially a cover memorandum, describing the items
being sent.”® In some cases, either the field office or the OIG found airtels sent

23 We did not want to disturb the files that remained in the Oklahoma City Division.
Nonetheless, we wanted to ensure that the field offices would be able to see al the relevant
markings, including colored ink and pencil. Accordingly, we made color copies of all the
belated documents for these field offices.

24 Agents told us that occasionally they did not want to wait to get access to a copy
machine and therefore would print multiple copies from the computer and sign al the copies.
In those cases, a copy might appear to be an original.

2 \We found some evidence supporting the theory that field offices would send copies to
the Task Force rather than originals. The chief OKBOMB Task Force rotor told the OIG that
the Task Force on occasion received uninitialed items, indicating that some field offices may
have been sending copies. While the alternatives suggested by the field offices might be true,
they also indicate violations of FBI policy. The MAOP 2-4.3.2 states that agents’ initials
should be on the original. Sending a copy rather than the original also would be a violation of
FBI policy and of the specific requests made by the OKBOMB Task Force.

% Fidld offices differed in the detail they used in the airtel to describe the items they were
sending. Some field offices specifically described each item, such as the date of the FD-302,
(continued)
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from afield office to the OKBOMB Task Force that referenced documents that
later were construed as being belated documents. In those instances, we agreed
with the field office that the item probably had been sent.”” Of the 305 original
items, we found airtels or teletypes referencing 4 of them and stating that the
field office was sending the document to the Task Force. For these 4 items then,
either the field office sent a copy to the Task Force and kept the origina, or it
had failed to send the document even though it sent an airtel saying the
document was attached. Because we could find no evidence indicating that the
remaining 301 had ever been transmitted to the Task Force, we believe that at
least 301 FD-302s and inserts were originals that had never been sent to the
Task Force and remained in the field offices’ possession until 2001.

C. ReasonsWhy OKBOMB MaterialsWere Not Sent to the Task
Force

The OIG interviewed agents, supervisors, and administrative personnel in
13 field offices, including former employees. We aso reviewed the
explanations provided by the field offices in response to the OIG survey and
Headquarters May 12, 2001, EC. While we were very successful obtaining
information regarding the field offices’ actionsin 2000 and 2001 (see Chapter
Six), we were less successful in determining why material was not sent to the
OKBOMB Task Force in 1995-1997. Many of the key participants are no
longer with the FBI and even those that we were able to interview
understandably have little recollection of their actions with respect to particular
documents.

(continued)

the interviewing agent, and the person being interviewed. Other field offices, however, only
provided general descriptions, such as that “five FD-302s are enclosed.” We did not consider
an airtel as evidence that an item had been sent unless the airtel included a sufficient
description of the item.

2’ OKBOMB personnel asserted that an airtel describing the document did not
definitively resolve the issue because an item might not have been sent even though it was
referenced in the airtel. We agree that is a possibility, but even in those cases the OKBOMB
Task Force must bear some responsibility for the failure because OKBOMB personnel should
have been checking to make sure that al the items listed as being enclosed were, in fact,
enclosed.
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Accordingly, with regard to most of the individual documents, we could
not identify for certain the specific reasons why they were not sent to the Task
Force. However, we did identify a number of factors that likely contributed to
the problem, including the use of teletypes, the involvement of Resident
Agencies, and difficulties with whether non-pertinent information should be sent
to the Task Force.

The one theme that emerged from our analysis of these factorsis that the
flow of paper in the FBI is complicated and various OKBOMB procedures
added to that complexity. Breakdowns could have occurred easily because of
the number of employees involved in handling OKBOMB documents. Various
Investigating agents, each office’'s OKBOMB case agent (and over time there
may have been more than one case agent for any particular field office), squad
supervisors, agents and supervisors in Resident Agencies, secretaries, rotors, and
other support personnd all had responsibilities for ensuring that the paper
flowed properly. Generaly, we found that while individuals knew what to do,
they occasionally made mistakes, such as believing that they were processing a
copy rather than an origina or mistakenly assuming that someone else had sent
a document to the Task Force. Adding to the complexity in this case was the
fact that paper often traveled back and forth between the field offices and the
Task Force, thereby increasing the opportunities for documents to be mislaid or
lost.

We note that many of the employees that we interviewed expressed
surprise that documents they drafted or handled wound up as part of the belated
documents. They emphasized that they had diligently tried to follow procedures
and had put great effort into ensuring that all OKBOMB investigative tasks were
performed correctly and timely.

1. Useof TeletypesRather than FD-302sand Inserts

One significant factor contributing to the belated documents was the use of
teletypes to transmit information to the OKBOMB Task Force. Teletypeswere
used frequently in the early stages of the investigation when the primary goal
was to get information to the OKBOMB Task Force as quickly as possible.
When responding to an OKBOMB lead, the field office would summarize the
interview and send it to the Task Force using ateletype. However, FBI policy
and the discovery procedures used by the Task Force required that investigative
activity be recorded on an FD-302 or insert. As aresult, while information on
the teletypes was provided to the Task Force, it was not in aform that was used
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for discovery and, therefore, the information in the tel etypes was not provided to
the defense. We found 171 belated FD-302s and inserts where the OKBOMB

Task Force received a teletype with the information but not the corresponding
FD-302, insart, or 1A.

In December 1995 the OKBOMB Task Force realized that it had a
problem with the teletypes and tried to remedy it. The OKBOMB Task Force
sent alead (lead number 13725) to the field offices instructing them that the
information contained in teletypes had to be converted to FD-302s or inserts.

A review of teletypes forwarded to Oklahoma City Command
Post has revealed severa instances where interviews have been
reported.

A check through Rapid Start system and serias within the
Oklahoma City Command Post has failed to locate a copy of an
FD-302 or insert to correspond with the reported interview. Itis
believed in many cases the interview was reported by teletype,
but that no FD-302 or insert was generated. It is necessary that
all interviews be reported in FD-302 or insert format.

Further, the Task Force specifically identified with respect to each field
office the teletypes at issue. Eventualy, the Task Force sent over 1500 leads to
accomplish this project.

Y et, many field offices did not provide the requested FD-302s or inserts.®
For the 171 mentioned above, the FD-302s or inserts had been created, as shown

%8 Two Buffalo bdlated 1As o illustrate this problem. Buffalo sent ateletype to the
OKBOMB Task Force dated May 11, 1995, referencing an interview, aresume, areceipt, and
photographs. On December 15, 1995, the Task Force sent a teletype to Buffalo asking for an
FD-302 of the interview and, in response, the agent prepared one and submitted it to the Task
Force. The agent, however, did not submit the two 1As associated with the interview that
contained the resume, receipt, photographs, and interview notes. The two 1Aswere
subsequently sent from Buffalo to Oklahoma City in March 2001 and were determined to be
belated.

We only obtained limited information about what happened to the 1Asin the intervening
six years. When Buffalo personnel were boxing up material to send to Oklahoma City in
March 2001, they included four 1A envelopes with enclosures. On top of the 1A envelopes
was an undated “routing slip” from the OKBOMB case agent to the rotor. On the routing dip,
the case agent had written, “Nancy — These literally ‘ came out of nowhere’! Could you please
(continued)
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by the fact that they were later found in the Auxiliary Office file and determined
to be belated. Accordingly, these were not situations where the field office
failed, for whatever reason, to move the information from the teletype to the
FD-302. Of the 171 belated documents that have corresponding teletypes, 56
have indiciaindicating they are originals and have no associated airtels showing
the document was sent to the Task Force.

We do not know whether the field offices were ignoring the requests,
disagreed with the Task Force regarding the necessity for the documents, or did
not fulfill the request because of the crush of work or for some other reason.
One of the OKBOMB supervisors, Mark White, recalled an incident where he
called afield office supervisor because the OKBOMB Task Force was having
trouble getting an FD-302. White said the supervisor resisted sending the
FD-302 because, in the supervisor’s view, the information was not
“testimonial.” White said he eventually had to read the FBI’ s operations manual
to the supervisor to prove that there was no requirement that information be
“testimonial” before it was placed on an FD-302. White also said that he
believed that some offices probably thought they had put information on
FD-302s and transmitted them when they actually had not.

2. Resident Agencies

Resident Agencies generated many of the documents that were determined
to have not been disclosed o the defense.® The involvement of Resident
Agencies added additional steps, increased the number of individuals involved
in processing documents, and furthered the complexity of getting documents and
other itemsto the Task Force.

(continued)

put them into the appropriate sub-file at your convenience? Thanks, Mike L.” The rotor sent
the materials to Oklahoma City personnel and attached a yellow post- it note dated March 12,
2001, to the routing dip with the following message: “Linda[Vernon] — the case agent just
found these 1A’s. Please handle. Thx Nancy.” The case agent told us that he believed he
had provided the 1Asto the rotor in 1997 or 1998; the rotor stated that the agent provided the
1Asto her as part of the March 2001 production. All four of these 1A envelopes were
identified as belated documents.

2 \We did not calculate the precise number of belated documents associated with

Resident Agencies, however, as an example, approximately half of Detroit’s 50 belated
documents were generated by agents working in Resident Agencies.
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Generaly, the “Headquarters City” was responsible for handling the
paperwork of the Resident Agencies*® An agent in a Resident Agency would
draft the FD-302, usually a supervisor in the Headquarters City would review it,
and the Headquarters City rotor would process the paper. The Resident
Agency’sfiles regarding pending cases were kept on the rotor in the
Headquarters City, athough Resident Agency agents frequently kept “working
copies’ in the Resident Agency. However, seven offices reported in response to
the OIG’ s survey that the Resident Agencies sent OKBOMB material directly to
the OKBOMB Task Force without going through the Headquarters City.

The process broke down in some instances. In afew offices, we received
contradictory answers regarding Resident Agency procedures, indicating that
confusion over who was doing what might have caused some documents to be
filed in the Auxiliary Office files rather than sent to the Task Force. The Boston
OKBOMB case agent told us that the Resident Agencies sent materials directly
to the OKBOMB Task Force. Yet, an agent who had drafted one of the belated
documents and who had worked in a Boston Division Resident Agency told us
that the Boston Division Resident Agencies sent OKBOMB materials to Boston.
Aswe discussin Section V B 6 of this chapter, the belated document found in
the Boston files was likely an original that was mistakenly treated by the rotor as
acopy and filed in the Auxiliary Office files. In addition to Boston, our
interviews with personnel in Los Angeles and New Orleans also revealed
Inconsi stencies about whether the Resident Agency or the Headquarters City
was responsible for sending documents to the OKBOMB Task Force. **

Many agents specul ated that the rotors somehow erred and failed to
forward the document to the Task Force. And indeed, although we do not know
exactly how the process broke down with respect to each document, one
possible explanation is that a rotor mistakenly assumed that what the rotor had
received was a copy and that the original had been sent to the OKBOMB Task
Force. Accordingly, the rotor might have incorrectly filed the item in the

O as previously noted, the Headquarters City in adivision is the primary office. The
SAC and other high-level supervisors are located in the Headquarters City.

31 |n responding to the OIG survey, 17 field offices reported both that Resident Agencies
sent OKBOMB material directly to the OKBOMB Task Force and that Resident Agencies
sent OKBOMB material to the Headquarters' City, which was responsible for forwarding the
material to the Task Force.



office’ s OKBOMB files without sending it on to the Task Force. Onefield
office supervisor suggested that the problem may lie with the Resident Agency
sending the material to the wrong place in the Headquarters City. In hisfield
office the Headquarters City case agent was responsible for sending materia to
the Task Force; therefore, if the material went directly to the rotor, it would be
filed but not sent to the Task Force because it never got to the Headquarters City
case agent.

3. LeadsGenerated from Auxiliary Offices

We found instances among the belated documents where the document in
guestion had been generated in response to alead generated by an Auxiliary
Office rather than the OKBOMB Task Force. Although most leads came from
the OKBOMB Task Force, some leads were generated by Auxiliary Offices,
particularly other command posts. The Indianapolis-Detroit documents
discussed in Section V B 7 are an example of this problem. Detroit sent the lead
to Indianapolis. Indianapolis responded and sent the original FD-302 to Detrait.
Detroit, however, failed to send it on to the Task Force. Because we found so
few examplesinvolving this chain of events, we believe that field office
personnel generally understood how to handle documents associated with
Auxiliary Office leads.

4. Confidential Informant Files

Confidentia informant files added another set of complexities to the
document production process. Over 10 percent (108 documents) of the belated
documents recorded agent contact with confidential informants. For documents
relating to information provided by a confidential source, the original insert or
FD-302 contained the source’ s name and was placed in the secure confidentia
informant files. A copy with an identifying source number rather than the
source’' s name should have been placed in the field office' s OKBOMB file and
another copy with the identifying source number sent to the OKBOMB Task
Force. The agent responsible for drafting the document was usually responsible
for indicating on the FD-209 what files the document should be placed in, and
the agent, the rotor, or the confidential files support employee was usualy
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responsible for ensuring that the copies were distributed to the proper
locations.®

If the process broke down and the insert did not get to the Task Force, then
the error would almost certainly be missed. Indeed, the office would have a
hard time even locating materia related to OKBOMB in its confidential
informant section absent a file-by-file search. The computer system used for
tracking confidential informant files has severe limitations (see footnote 85) and
Is extremely difficult to search.

5. Non-Pertinent I nfor mation

In the prior examples, agents intended to send the documents to the
OKBOMB Task Force but because of inadvertent mistakes, the documents were
not sent. We did find that in some instances agents made conscious decisions
not to send material to the Task Force. In such instances, agents perceived
information they had gathered to be non-pertinent or insignificant to the
OKBOMB investigation, and they believed the document did not need to be
sent.

For example, the Charlotte Division stated that its OKBOMB case agent
had determined that a statement referencing the bombing that was written on a
postcard was a political statement and did not meet the standards for sending to
Oklahoma City.** The Albany Division OKBOMB case agent did not provide a
letter from an inmate referencing the Oklahoma City bombing because he did
not believe the letter was connected to the OKBOMB investigation. (We
discuss this document further in Section V B 5 of this chapter.) In awritten
explanation to the OIG, the Miami Division stated that it had not provided the
contents of several 1As (such as photographs and investigative notes) to the
Task Force because Miami personnel deemed the documents to have not been
pertinent to the OKBOMB investigation.

*An FD-209 is aform used in processing paperwork associated with confidential

informants. The FD-209 identifies, among other things, the files in which the FD-302 or the
insert is to be placed. We show an FD-209 at Exhibit 11 at p. A-38.

%3 The belated document was a postcard written to a United States congressman. The
writer expressed support for the Michigan militia, criticized the Bureau of Alcohol, Tobacco
and Firearms, and speculated that the Oklahoma City bombing was “an inside job.”



Other field offices implied that they intentionally retained documents
because personnel did not believe the documents were pertinent to the
OKBOMB investigation. Milwaukee gave as one of two possibilities the
explanation that the documents may not have been given to the OKBOMB Task
Force because they contained only “negative’ information (for example, that no
information was obtained after a name had been checked through an
informational database). Omahaimplied that its belated documents may not
have been sent because of the irrelevance of the information contained in them.
Similarly, the Mobile Division noted that the November 15, 1996, Director’s EC
instructed field offices to send al “pertinent” information. Mobile stated that
while its belated documents may have been inadvertently overlooked, it also was
possible that the items were not sent because they were non-pertinent. In
addition, we found written contemporaneous references in tel etypes from the
OKBOMB Task Force and ECs from the field indicating that in 1995 some field
offices were sending only what they deemed as pertinent information.

We did not attempt to determine whether these field offices correctly
assessed that the documents were not pertinent to the OKBOMB investigation
because the Task Force instructed the field offices to send even non-pertinent
information to it. In ateletype dated August 17, 1995, the OKBOMB Task
Force wrote to the field offices:

Oklahoma City CP has received telephone calls from various
divisions questioning the need to send in 1A and 1B material
which those divisions do not deem important. Additionaly, it has
been revealed some divisions have not produced FD-302s or
inserts reflecting interviews in which the information was deemed
unimportant by that division.

To clarify this situation, all field offices are requested to send all
1A and 1B materia to Oklahoma City CP. Additiondly, if an
interview was conducted, an FD-302 or insert must be generated
and sent to Oklahoma City CP as soon as possible.

On September 6, 1995, the OKBOMB Task Force reiterated this request:

Oklahoma City Command Post has received telcalls from certain
divisions concerning the following situation: during the course of
the OKBOMB investigation field divisions received information
directly at that division, mostly through telephone calls from local
citizens. These divisions conducted investigations into these
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matters without notifying Oklahoma City Command Post.
Additionaly, no lead control number was obtained. Thesefield
divisions determined these investigations were of no investigative
importance to the OKBOMB matter and therefore have not sent
copies of these reports to Oklahoma City Command Post.

For information, al investigation in captioned matter requires

control numbers and all reports must be forwarded to Oklahoma

City Command Post. Should divisions have reports from

unproductive investigations that were not previously reported to

Oklahoma City, these divisions must contact Oklahoma City

Command Post, obtain lead control numbers, indicate those

numbers in their reports and forward these reports to Oklahoma

City.

Y et, the explanations provided by the field offices show that, despite the
Task Force' s specific instructions, some offices and agents still used their
discretion to determine whether to send certain items to the OKBOMB Task
Force. Charlotte’'s, Albany’s, and Miami’ s explanations specifically
acknowledged that personnel made decisions not to send items to the OKBOMB
Task Force. In addition, the survey responses from other field offices indicated
that there could have been other belated documents that were intentionally not
sent to the OKBOMB Task Force because an agent did not believe it was
sufficiently significant.

We acknowledge, however, that the issue is a complicated one,
particularly with respect to the second wave documents because they were
coming from places other than the Auxiliary Office OKBOMB file. Because the
field offices were being extremely broad in their judgment of what constituted
OKBOMB material, some of the belated documents include items that do not
have an OKBOMB case number, and their relationship to the OKBOMB
investigation is hard to discern. Accordingly, with respect to afew of the
belated items, it is not entirely clear to us today whether the problem was that
the items should have been sent to the Task Force and disclosed to the defense
or whether they should not have been disclosed to the defense in 2001 and not
counted as belated items.



6. Failureto Respond Properly to OKBOMB Task Force
Teletypesin 1995-1997

Even if field offices sent ateletype but not an FD-302, put the original FD-
302 in thefile instead of sending it to the Task Force, or sent the original to
another field office instead of the Task Force, most of these documents would
have been sent to the Task Force anyway if the field offices had responded
properly to multiple document requests from the Task Force. The evidence
showed that many field offices did not follow the Task Force' sinstructionsto
search their files and to ensure that all leads had been documented properly and
sent to the Task Force.

The written record showed that throughout 1996 the Task Force
continually reminded the field offices to send material. In addition to the
instructions we set out previoudly in this chapter, Section | D, a July 7, 1996,
teletype stated:

Due to discovery concerns, it is necessary that al interviews be
reported in FD-302 or insert format. |n some instances, previous
requests to place interview results into FD-302 or insert format
have elicited no response from the field, thereby necessitating an
additional communication restating the request.

(Emphasis added.)
On October 3, 1996, the OKBOMB Task Force told the field:

Steven [sic] Jones, counsel for OKBOMB subject, Timothy
McVeigh has filed alarge number of motions alleging
government prosecutors are withholding evidence and FD-
302/inserts which could be critical to the defense of hisclient. In
furtherance of insuring all, repeat, al FD-302s and inserts have
been turned over during discovery, as ordered by trial judge
Richard Matsch, we have found 1As with agent investigative
notes where no FD-302 was generated. [Inspector in Charge]
OKBOMB would like to remind each division that it is
imperative to the successful prosecution of thisimportant case
that al investigation be recorded as required in either an FD-302
or insert as applicable to prevent further defense allegations.

(Emphasis added.) And, as previoudy discussed, the Director’s November 15,
1996, teletype not only sternly directed the SACs to ensure that all OKBOMB
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material had been sent to the Task Force, it aso specified the numerous
locations where field office personnel were to look.

Y et, many field office personnel that we interviewed could not recall
receiving the teletypes from the Task Force, nor could they recall conducting
any type of officewide search for material. In addition, 29 field offices
responded to our survey question about what they did in response to the
Director’s November 15, 1996, EC by stating that they did not know what was
done because they currently lacked access to their files.>

Because most field office personnel believed they had sent everything in to
the Task Force, we believe it is likely that in many field offices no further search
was conducted in response to the subsequent teletypes or at best only a
superficial search. For example, Los Angeles acknowledged that it failed to
send 18 1Bs (consisting of audio and video tapes) to the OKBOMB Task Force
asrequired. Los Angeles, like the other field offices, had received a September
16, 1995, request from the OKBOMB Task Force for al 1B evidence and had
responded by stating that they had no such evidence. The Los Angeles
personnel to whom we spoke could not explain why Los Angeles responded that
it had no evidence when, in fact, it did. They also could not explain why Los
Angelesincorrectly responded to the Director’s November 15, 1996, EC by

*nafew instances, field office personnel described extensive searches they conducted
in response to these teletypes. Jacksonville described responding to the Director’s November
15, 1996, EC by conducting a hand search of 60 volumes of documents, reviewing all 1As
and 1Bs, checking ACS for uncovered leads and evidence, and requiring all supervisors to
check with agents. San Diego reported conducting an extensive file review in November
1995; San Francisco sent original inserts and FD-302s to the Task Force in November 1996
after conducting afile review; St. Louis also reported sending nine original inserts and FD-
302s as well as other material to the Task Force in November 1996 after conducting afile
review in response to the Director’s November 15, 1996, EC. Minneapolis reported sending
approximately 300 original documents to the Task Force after afile review, athough the case
agent could not recall the directive to which they were responding. A Columbia, South
Caralina, Division agent recalled conducting file reviews when he received teletypes from the
Task Force. Although these responses indicated that some field offices reviewed their filesto
locate information that had not been sent previously to the Task Force, these responses aso
show that many field offices were keeping original material in their Auxiliary Office files,
contrary to FBI policy and the Task Force's requests.
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stating that al documents and evidence had been submitted to the Denver
Command Post.

The fact that over 300 origina items were found in field officefilesis
compelling proof that the field offices did not adequately respond to the Task
Force' s and the FBI Director’ sinstructions to provide origina itemsto the Task
Force. The presence of so many originalsin field offices' filesindicates that the
field offices failed to conduct searches despite the instructions, conducted
Inadequate searches, mistakenly assumed a copy of an origina item had been
sent to the Task Force previoudly, or mistakenly concluded that the origina did
not have to be sent.

In addition to missing items that might have been discovered if the field
office had performed appropriate searchesin 1995-1996, the field offices
failure to respond properly to Task Force requests had other consequences. For
one thing, the Task Force had to expend valuable time and effort repeating
requests that it had made previously and reminding field offices to follow
instructions that had been sent previoudy. For example, on September 16, 1995,
the Task Force requested that field offices send all evidence in their possession
to the Task Force or respond to the Task Force that no evidence was being
stored in the field office. On October 25, 1995, the Task Force sent a teletype to
11 field offices stating that no response had been received pursuant to the
September 16 teletype and requesting aresponse. On November 11, 1995, the
Task Force sent ateletype to three field offices, including Baltimore, stating that
those field offices had not responded to the previous two teletypes. Neither the
Baltimore OKBOMB case agent nor the squad supervisor recalled the teletypes,
and they had no explanation as to why Baltimore repeatedly failed to respond to
Task Forcerequests. Even the communication from the office of the FBI
Director did not generate timely responses. A December 14, 1996, teletype to
the field stated that the OKBOMB Task Force was still waiting for responses
from some offices to the Director’s November 15, 1996, directive requiring the
heads of al officesto certify that al original FD-302s, evidence, 1As, logs, and
other documents had been forwarded to the Task Force.®

* Three days after the Director’ s teletype, the OKBOMB Task Force sent another
teletype referencing the Director’ s instructions and describing the continued problemsin
getting all investigative materia to it. In response, Buffalo sent six ECs, al enclosing specific
responses to outstanding leads. According to the Buffalo OKBOMB case agent, a number of
(continued)

63



As another example, eight months after the Task Force' s request that non-
pertinent information be sent as soon as possible, Dallas sent an EC dated May
7, 1996, stating that it was forwarding the non-pertinent results of investigation
conducted by the Dallas Division. Attached to the EC were the original and 10
copies of 44 FD-302s and inserts. Apparently explaining the delay in
responding, a Dallas agent wrote in an undated memorandum that although the
OKBOMB Task Force had requested all non-pertinent information, “No specific
dates or priority was provided,” although the agent also acknowledged in the
memorandum that “the priority was implied.”®

The field offices' failuresto follow instructions also increased the
complexity of the Task Force’' s document management process. An August 1,
1995, teletype reminded field offices that it was essential to place “lead
numbers’ on all communications, FD-302s, and inserts.*’ Yet, by teletype dated
September 1, 1995, the Task Force had to repeat the instructions because some
field offices were not complying:

Although previous teletypes have been sent to al field divisions
advising lead control numbers need to appear on all
communications, including FD-302' s and inserts, Oklahoma City
CP continues to receive a number of FD-302’ s without this
information.

Because of the voluminous amount of reports generated,
hundreds of man hours have been spent identifying lead numbers

(continued)

the outstanding leads had been assigned to a particular agent. The agent had not closed the
leads because he considered them unimportant. \When the case agent received the outstanding
leads sheet in November 1996, he and another agent completed most of the leads themselves.

* The agent further explained in the memorandum that Dallas had begun the project to
locate the non-pertinent information in March 1996 and had been trying to assist the Task
Force by linking up certain documents with lead control numbers and other information. In
response to a complaint from McVeigh's defense attorney, the Task Force contacted Dallas
on April 30, 1996, and instructed Dallas to send the material without conducting any further
research. The agent concluded in his memorandum, “It is hoped that [the OKBOMB Task
Force] recognize the thousands of hours worked on this matter by Dallas and not focus on a
few instances where matters could have worked smoother.”

3" Each lead was given atracking number. The lead numbers were necessary so that the
Task Force could track whether a lead had been completed.



for these FD-302’' s to insure leads have been covered. There are
still many FD-302' s which can not be matched to any specific
lead control number.

Due to this Situation, all communications, including FD-302's
and inserts, which do not contain lead control numbers ... will
immediately be returned to that field division to have the lead
control number added.

(Emphasis added.)

In addition, the Task Force received FD-302s and inserts that had not been
initialed by the agent, requiring the Task Forceto send the documents back to
the field office for initialing. Sending documents back and forth increased the
chances that documents would be lost.®®

7. Other Incidents Involving Discovery Problems

During our investigation, we |learned of other incidents where field offices
had failed to send materia timely to the OKBOMB Task Force. These incidents
involved documents that were turned over to the defense in 1996 before
McVeigh'strial but past the discovery deadline set by the court. We discuss
these incidents because they show that the “belated documents’ were not the
only items that were delayed in getting to the Task Force.

In December 1996 the OKBOMB Task Force received three FD-302s after
the discovery deadline of December 15, 1996, had passed. Two of the FD-302s
were from the Anchorage Division and one was from the Seattle Division.
Prosecutor Beth Wilkinson requested a written explanation from the FBI.

In aletter to Wilkinson dated January 8, 1997, Defenbaugh explained that
as part of the “OKBOMB FBI’s continued quality control efforts,” * they had
discovered on December 9, 1996, that Anchorage had interviewed two

% The Task Force also had to spend considerable time reviewing and correcting errorsin

the FD-302s. A teletype dated May 2, 1996, requested that several field offices correct
obvious errors usually involving inconsistencies in dates, such as when the date of
transcription of the FD-302 was listed as occurring before the date of the interview.

39 In November 1996, the OKBOMB Task Force reviewed their database and found 157
leads that had not been investigated by the field offices.
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individuals on September 7, 1996, and reported the information by teletype the
same day. Anchorage, however, had failed to draft FD-302s or inserts.™ The
OKBOMB Task Force instructed Anchorage to draft FD-302s of the interviews
and send them immediately. Defenbaugh wrote in his letter that although
Anchorage complied, the FD-302s were not received by the Task Force until
December 19, 1996. In explaining the Seattle problem, Defenbaugh wrote that
on December 12, 1996, the OKBOMB Task Force discovered that Seattle had
failed to draft an FD-302 for an interview it had conducted on May 25, 1995.
According to Defenbaugh, “[a]lthough Seattle forwarded copies of the FD-302
amost immediately, the FD-302 did not arrive at the [command post] until
[December 19, 1996].” The persons whom we interviewed could not recall why
it took ten days in the Anchorage matter and seven days in the Seattle matter for
the Task Force to receive documents that were needed urgently.

V. Causesof the Bdlated Documentss The OKBOMB Task Force

While we found significant evidence that field offices failed to send
documents to the Task Force in atimely manner, it is aso true that the
OKBOMB Task Force bears some responsibility for the failure to get the
materials to the defense before trial. The volume of material coming into the
Task Force made it likely that some items would not be included in the
discovery process, particularly given the FBI's computer systems used for
handling these documents. But it does not appear that Task Force supervisors
recognized the deficiencies in their own document processing. Consequently,
they gave little consideration as to whether any measures could or should be
taken to plug the gaps in the Task Force' s document management system.

A. DidtheTask Force Receive Documents From the Field that the
Task Force Failed to Disclose to the Defense?

We concluded that as many as 48 percent of the belated FD-302s and
inserts disclosed in the first wave could have been sent timely to the Task Force
by the field offices. We reached this conclusion based upon: (1) instances
where we located the belated document in a Task Force file other than the D or
E subfiles; (2) airtels sent by the field offices stating that they were sending the

40 By September 1996, field offices had repeatedly been reminded by the Task Force to
use an FD-302 or insert to transmit the results of interviews.
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belated document; and (3) a presumption that the original had been sent to the
Task Forceif only a copy was found in the field office files.

1. Beated Documents Found in the OKBOMB Files

The strongest evidence supporting the field offices’ claims that they had
sent a particular belated document to the Task Force was to find the actua
document somewhere in the Task Forcefiles. The OIG found nine of the
belated documents in OKBOMB files other than the D or E subfiles. In other
words, the fidld office had sent the document to the Task Force, which in turn
had filed it somewhere other than the D or E subfile, and it therefore had not
been disclosed to the defense. Because FD-302s and inserts were compiled for
discovery only from the D and E subfiles, if an FD-302 or insert was misfiled,
the document was not disclosed.

In addition, as part of the second wave review in May 2001, the FBI found
39 items that had not been disclosed to the defense in the OKBOMB Main File,
the warehouse storage facility, and the Oklahoma City confidential informant
files. Although these were called “ Oklahoma City Division belated documents,”
in reality the documents illustrated that field offices had sent FD-302s and
inserts to the Task Force but that the documents had not made it to the defense.

Table 5 sets forth the documents and where they were located.
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Table 5. Belated Documents Sent by Field Officeto Task Force (TF) in 1995-1997

Bates Stamp Document Type Originating Field L ocation Wher e Discover ed
Office

376 Insert Boston TF Main File

537 1A Buffalo Contents of 1A were found
attached to a 302 in the TF Sub
Dfile

561 1A Buffalo Contents of 1A were found
attachedtoan EC inthe TF
main file

785 302 Detroit In ZyIndex unserialized

803 302 Detroit Leadworld

1314 302 Los Angeles TF Main File

1704 302 Kansas City In Zylndex unserialized

2483 1A Richmond Leadworld

2623 Insert Sacramento In Zylndex unserialized

3788 Insert Oklahoma City Informant (137) Files

3974 302 Houston Warehouse

3975 302 Phoenix Warehouse

3976 Insert Louisville TF Main File, attached to serial
#504

3978 Insert Oklahoma City TF Main File, Sub $4-2

3979 Insert Phoenix TF Main File, Sub S-43

3980 Insert Dallas TF Main File, serial 330

3982 302 Dallas TF Main File, serial 334

3983 302 Charlotte TF Main File, Sub O-492

3984 302 Oklahoma City TF Main File, Sub F-942

3987 302 Oklahoma City TF Main File, Sub S-1401

3989 302 Dadllas Warehouse

3990 302 Dallas Warehouse

3991 302 Charlotte TF Main File, Sub O-232

3992 302 Philadelphia TF Main File, Sub O-119

3993 302 Philadelphia TF Main File, Sub O-117




Bates Stamp Document Type Originating Field L ocation Wher e Discovered
Office

3994 302 Philadelphia TF Main File, Sub 0-118

3995 302 Philadelphia TF Main File, serial 1686

3996 302 Atlanta TF Main File, Sub O-642

3997 Insert Oklahoma City Warehouse

3998 302 Sacramento Unknown

3999 302 Philadelphia TF Main File, Sub O-734

4000 Insert Montgomery Warehouse

4009 302 Oklahoma City Warehouse

4010 302 Oklahoma City Warehouse

4011 302 Oklahoma City Warehouse

4012 Insert Oklahoma City Warehouse

4013 Insert Boston TF Main File, Sub UU-250

4014 Insert Charlotte Warehouse

4015 302 St Louis Warehouse

4016 Insert Oklahoma City Warehouse

4017 Insert Phoenix Warehouse

4019 Insert Phoenix Warehouse

4020 302 Oklahoma City Warehouse

4021 302 S Louis TF Main File, Sub L-324,
second 302

4022 302 St Louis TF Main File, Sub L-321

4025 302 Oklahoma City Warehouse

4026 302 Philadelphia Warehouse

4028 Insert Montgomery Warehouse
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2. Airtes

As previoudly discussed in Section I11 B 2 of this chapter, the OIG
concluded that an airtel that described a belated document warranted a strong
presumption that the field office had sent the document to the Task Force.
While many field offices asserted that airtels would show that they had sent the
belated documents to the Task Force, in most cases they did not provide the
artels. The field offices stated that because their files were in Oklahoma City
and because they could not get access to ACS, they could not find the
appropriate airtels.™

We did not just rely on the field offices, however. We conducted our own
search for evidence that the documents had been sent to the OKBOMB Task
Force asthe field offices claimed. We searched extensively in Zylndex for airtel
records that would correspond to the belated documents. We found airtels for
58 documents. The majority of those airtels related to documents sent by
Buffalo and Detroit.

3. CopiesFound in the Field Offices

The OIG concluded that when the belated document consisted of only a
copy that had been found in the field office files rather than an original, it was
reasonable to presume that the origina had been sent to the Task Force. This
presumption is warranted, we believe, even though the original document was
not found in the Task Force files during any of the searches conducted in 2001
and there was no reference to the document in Zylndex or other databases.

A number of factors lead usto believe that it is more likely that the
original was sent by the field office to the Task Force and misplaced after it
arrived rather than that the original was misfiled or lost in the field office’s
OKBOMB file and never sent. These factorsinclude: the volume of documents
the OKBOMB Task Force was attempting to process relative to those in the
field offices; the fact that document processing at the Task Force was different
and more complex than the standard protocols the field office staff followed;

L On the other hand, Buffalo performed an extensive, |abor-intensive search and was
able to find supporting airtels for many, although not al, of the belated documents it
generated. Of Buffalo’s 32 problem documents, the Buffalo Division and the OIG were able
to locate transmittal airtels or ECs for 19.
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and the fact that a substantial portion of the document processing in Oklahoma
City was being handled by personnel from other field offices who were stationed
at the Task Force on temporary duty. We examine these factorsin the
discussion in the following section.

In summary, we found conclusive evidence that 48 belated documents had
been sent timely by the field offices because we found the documents in the
Task Forcefiles. Airtels provide strong evidence that 54 belated documents
were sent timely by the field officesto the Task Force. We also concluded that
218 FD-302s and inserts that were copies (and that had no corresponding airtels)
were more likely than not timely sent by the field offices to the Task Force, *

B. Indiciaof Problemswith Document Management at the Task
Force

Although OKBOMB Task Force personnel told the OIG they were
frustrated from trying to get materia from the field offices, there were some
indicators that the Task Force was having its own document management
problems that were frustrating field office personnel. For example, many field
office personnel told us that they recelved repeated telephone calls from the
Task Force asking for documents that the field office personnel said they knew
had been sent to the Task Force. They said that the Task Force would ask them
for the same document two or three times.

In addition to telephone calls, field offices sometimes noted in writing that
it had previously sent information to the Task Force. For example, a Detroit EC
transmitting 10 copies of an insert stated, “ Detroit does not have the original
insert reflecting this interview inasmuch as it was previoudly furnished to
[OKBOMB Task Force].” A Dallas EC stated:

[Witness wad] interviewed on 04/25/1995. That interview was
reported on Dallas teletype dated 05/03/1995. Later when
requested by OCCP [Oklahoma City Command Post] under LCN

*2 70 reach the number of 54 airtel s, we subtracted the four airtels that corresponded to
original documents (see Section |11 B 2 of this chapter) because in those instances the
presence of the original in the field office file negated the presumption in favor of the field
office. We reached the number of 218 copies by subtracting the 60 FD-302s and inserts for
which we had strong or conclusive evidence from the total number of copies of FD-302s and
inserts in the first wave (278).
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13725I11-05 (not 13725I1-05/06, as stated in OCCP-Denver’s
07/05/1996 teletype), Dallas advised OCCP that this lead had
already been covered; however, to assist OCCP, Dallas forwarded
10 copies of the Insert and the diskette version via Dallas EC
dated 02/06/1996. Dadlas aso sent ateletype dated 07/25/1996
advising OCCP of the coverage of thislead. Theinstant EC is
the fourth communication to OCCP to advise that this lead has
been covered, and is the second to send photocopies of the
origina Insert.

Task Force personnel acknowledged that the field complained about
having to send documents repeatedly. They said that rather than arguing about
whether a document had been sent, they would ssmply ask the field to resend it.

Although it did not relate to a belated document, we aso found reference
In writing indicating that the Task Force had “lost” a document for some period
of time. The document was ultimately found and disclosed but after the
discovery deadline had passed. Defenbaugh’s January 8, 1997, letter to
prosecutor Wilkinson stated that the Phoenix Division had included an FD-302
in abox of materials that it sent to the Task Force in November 1996. As
Defenbaugh wrote:

Normally, the inserts and FD-302s would be forwarded to the
Discovery team for copying, and the Rotor to be serialized. In
this particular instance, it is unknown what happened to [this]
FD-302. On 1/5/1997, the FD-302 ... appeared in the “in” box at
the Rotor’ s desk. The Rotor had been previoudy cleared, so there
IS no possibility the report had been sitting in the Rotor area. The
... FD-302 did arrive at OKBOMB [Command Post] prior to
12/1/1996, was misplaced at the [Command Post] and failed to
make the 12/15/1996, deadline.

C. ReasonsWhy ItemsMay Have Arrived at the Task Force But Not
Been Disclosed to the Defense

Much like the field offices, OKBOMB personnel could not identify the
reason why a particular document was not disclosed to the defense. One
explanation is that massive quantities of documents were coming into the Task
Force and some of the documents were misplaced. The OIG found that at |east
20 documents were serialized (meaning a Task Force rotor had processed the

72



document) but filed in locations other than the D or E subfiles from which
discovery was made.

We discuss in the following sections issues that we believe were
contributing factors.

1. Complex Paperflow System

The process used to move paper around the Task Force was cumbersome
and the opportunities to have a document go awry were numerous. Although the
filing system used by the Task Force was, in a broad sense, the same as that used
in other FBI cases, the volume of materia required extra steps and extra
personnel. For example, instead of a single rotor completing the entire process,
the process was compartmentalized into small steps that were handled by several
personnel, most of whom were on temporary duty. In addition, because each
person handled only a very small part of the process, it was more difficult to
determine if a mistake had been made during one of the steps.

As previoudly discussed, all documents received at the Task Force had to
be seridized into FOIMS and later ACS. First, field offices were required to
send an original, multiple copies, and a disk for each of the hundreds of
thousands of documents generated in OKBOMB. These documents were sent to
the Oklahoma City Field Office and were transported daily to the Task Force.
According to the lead OKBOMB rotor, she reviewed all incoming mail and then
sorted it. Firdt, the disks were separated from the documents and routed to the
Zylndex team. Next, she routed copies to agents who determined to which
subfiles the documents would be serialized. Once the rotor recelved a document
back from the agents with filing instructions, the rotor sorted the documents into
particular filing cabinetsin order for other rotors on temporary duty to serialize
and file.

The origina cover communication (usually an airtel) was separated from
the original FD-302 or insert and copies and was placed in afiling cabinet to be
serialized to the OKBOMB Main File. The original FD-302 was placed in
another filing cabinet for serializing to the FD-302 subfile. Copies of the
FD-302 aso might be placed in other file cabinet drawers, such asthe
“McVeigh” subfile drawer, for seridization. The serialization was handled by
several rotors on temporary duty who were assigned a particular subfile to
handle. According to the lead rotor, for many weeks they had three shifts a day
running the operation.
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Thisfiling system could break down in many ways. First, the Task Force
did not have aroutine policy of checking to ensure that items the field office
said were being sent had actually arrived at the Task Force. Also, asthe
description above shows, documents easily could be accidentally lost or placed
in the wrong filing cabinet drawer, and the error would not be noticed. Because
discovery was created from particular subfiles, the system depended on the
rotors correctly serializing every FD-302 and insert. A mistake meant that the
document would be placed in the wrong file and therefore not be disclosed.

Field agents sending documents directly to OKBOMB Task Force agents
also may have contributed to the problem. We were told that field agents
sometimes faxed documents to a particular agent at the Task Force. Itis
possible that the Task Force agent believed the field would send the original
through regular channels while the field considered the document as having
been sent.

2. Temporary Duty Personne

During the course of the investigation, the Task Force used hundreds of
FBI personnel on temporary duty (TDY). These personnel came from the field
offices for limited tours, in some cases as little as two weeks. While OKBOMB
personnel spoke highly of the efforts of many TDY personnel and appreciated
the sacrifices of the field offices and the individuals involved, we dso were told
that some of the TDY personnel were incapable of performing the work and
some failed to perform their tasks competently. Indeed, personnel from one of
the field offices admitted to the OIG that they had removed a support employee
from working the OKBOMB file in their field office because the employee had
performed poorly. Yet, they then sent that employee to work TDY at the
OKBOMB Task Force.

We note that even for those individuals who were trying to do a good job,
problems devel oped because field offices vary in their document management
procedures. Accordingly, the TDY personnel were receiving on-the-job training
in the middle of acrucia case. The OKBOMB personnel also told us that the
rapid turnover created problems for the supervisory personnel because they
constantly had to train new personnel. In addition, most of the administrative
personnel were unfamiliar with Zylndex.
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3. Computer Systems

In the immediate aftermath of the disclosure of the belated documents
problem, the media reported that FBI officials blamed the FBI’ s computer
systems for causing the problem. Some officials specifically cited the transition
from FOIMS to ACS as the cause of the difficulty.

The evidence shows that the FBI’ s computer system did not cause the
Task Forceto fail to turn over discoverable items to the defense, but the
Inadequate computer systems failed to assist the Task Force in realizing that
they had a problem. Because of the limitationsin FOIMS, the Task Force began
the investigation without adequate quality control measuresin place. They
relied to some extent on manual quality control measures but these too had their
limitations.

a. FOIMScomputer system lacked document management
capabilities
As discussed previously, the computer system in place a the time of the
OKBOMB investigation was FOIMS. Documents were serialized individually
by field offices and then a second time when they reached the Task Force. The
two serial numbers were not cross-referenced, however. Conseguently, the Task
Force did not know what documents had been generated in the field until they
received a hard copy of the document. As aresult, the Task Force had no easy
method of determining whether it was missing documents created by the field.

Indeed, items could be lost in the mail, and no one would know it. The
Task Force would be unaware that something was on its way and therefore
would not realize when it did not arrive. The field offices also had no way of
knowing that the OKBOMB Task Force did not receive items because they had
no system for acknowledging receipt of an item.

Quality control measures could have been devised to compensate for the
Task Force' sinability to easily determine what documents the field offices had
generated. One method would have been to cross-reference the OKBOMB
serial numbers and the local serial numbers generated in each field office by
FOIMS. By tracking the local seria numbers, the Task Force could have
determined if they were missing documents because the local seria numbers
would be sequentially incomplete. This method would have had to have been
ingtituted at the beginning of the case, however. Another method that could
have been initiated later would have been to determine al the local seria
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numbersin FOIMS and then use ZyIndex to determine whether those documents
were in the OKBOMB files. Either of these methods would have made it
possible, abeit in atime consuming manner, to trace whether the OKBOMB
Task Force was in possession of the field offices documents.”

Neither the OKBOMB Task Force nor FBI Headquarters instituted such a
quality control system. Task Force personnel told the OIG that they did not
believe that they had a serious problem getting documents from the field as
opposed to isolated instances of documents not arriving at the Task Force.
Although the prosecutors acknowledged being aware of some issues, such asthe
Phoenix surveillance logs that were not disclosed, they aso believed the
problems were isolated and did not reflect broader failings.

b. ACS

On October 16, 1995, the FBI initiated a major change to its automation
system when the entire agency moved from FOIMS to ACS. ACS was designed
as acomprehensive and integrated system that would automate case
management and allow for complete access to investigative information
throughout the FBI. At the time of the trangition, the data on every item listed in
FOIMS was automatically transferred into ACS. Although there were many
differences between the two systems, the two most notable for OKBOMB were
the addition of full-text retrieval and universal serialization.

The full-text retrieval capacity was an important upgrade because it
allowed greater and more convenient access to documents and information. In
ACS, any FBI-generated document, such as FD-302s, inserts, and ECs, could be
uploaded into ACS, and employees throughout the FBI could review the
document using the computer system. Despite this capacity, the OKBOMB
Task Force continued to use its stand-alone program, Zylndex, which also had
full-text retrieval capabilities.**

* Followi ng their review of the OIG draft report, Oklahoma City personnel suggested
that these quality control measures would have worked only if the field office personnel
placed the serial numbers on the documents and correctly entered the document into FOIMS.
We agree that the success of these suggested measures would have depended upon FBI
personnel correctly following FBI procedures.

* \We would not have expected the OKBOMB Task Force to discontinue its use of
Zylndex given that the database was aready built and had thousands of entries. Subsequent
(continued)
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The addition of universa serialization also was an important upgrade.
When a document is entered into ACS, it is assigned a universal serial number.
In other words, in any given case, there is only one seria number 1 rather than a
seriad number 1 in every field office that participates in a particular case. If, for
example, Buffalo uploads a document on a case into ACS, the system
automatically gives the document a seria number, for example, seria 100; if
Atlanta serializes the next document, the document is serial 101. If such a
system had been in use in 1995-1997, the OKBOMB Task Force would easily
have been able to recognize if it was missing seria 100 in its hard copy files
because there would have been a skip in the numerical sequence.®

c. Transtionto ACS

Universal serialization would have substantially improved the Task
Force' s ability to track all documents, particularly documents generated by the
field offices. The Task Force, however, did not effectively utilize thisfeature
because the Task Force prohibited the field offices from serializing or uploading
documentsinto ACS. Instead, the Task Force primarily relied on the system it
had used before ACS, which was to reserialize the documents once they arrived
at the Task Force.

Some field agents recalled confusion during the OKBOMB investigation
asto how the field was supposed to use ACS for processing OKBOMB
documents. After examining numerous tel etypes concerning this issue, we agree
that there was cause for substantial confusion in the field about using ACS for
OKBOMB documents. The following series of communications shows that the
OKBOMB Task Force was reacting to and trying to fix various problems as they
arose, but when they did other problems often developed.

When ACS initially came on line, the Task Force prohibited the field from
uploading documents into ACS and seridizing them. A teletype dated October
13, 1995, informed the field offices that:

(continued)
cases still use Zylndex or equivaent systems because of the considerable deficienciesin ACS.
We discuss these deficiencies further in Chapter Seven.

® of course, universal serialization would not catch the problem of the field generating a
document and failing to upload it into the computer system.
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Only the ... OKBOMB Task Force]]... will serialize and index
information into the ACS.... All divisons should continue to
maintain their own paper file.... [Clontrary to other pending
investigative files, ... OKBOMB will not be uploading any case
documents to the electronic case filein ACS. There will be no
full text retrieval for OKBOMB......

Defenbaugh told the OI G that he made the decision to prohibit the field
from uploading documents into ACS. He said that he had learned from other
major cases, such asthe UNIBOMB case, that the Task Force had to maintain
“command and control” over the information. Defenbaugh said that his decision
upset alot of field offices. In addition, because documents were being leaked to
the press, Defenbaugh restricted the field’ s access to OKBOMB documents
through ACS sfull-text retrieval capacity.

However, one month later on November 18, 1995, the Task Force changed
the instructions and permitted serialization and uploading.

Effective immediately al offices may start seridizing in the
OKBOMB file number 174-OC-56120. Uploading is not
mandatory, but if you wish to do so you may.

On December 28, 1995, the Task Force changed its instructions and told
the field to serialize but not to upload:

Due to the large volume of documents, Oklahoma City CP does
not have the capacity at present to download documents and
regquests documents not be uploaded into ACS. Itisalso
imperative documents be serialized into the correct subfiles, as
set forth....

By teletype dated February 23, 1996, the instructions were changed again.
The field offices were now required to serialize and upload:

Due to the discovery process, effective immediately, al field
offices are requested to upload all FD-302's and inserts into the
ACS system. All FD-302's are to be seridized into 174A-OC-
56120-D. All inserts areto be serialized into 174A-OC-56120-E.

And on November 16, 1996, the instructions changed one last time:

It is as previoudly requested imperative that [Auxiliary Office]
does not upload/serialize documentation into ACS. Serializing
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and uploading will be conducted by [the OKBOMB Task
Force].[*]

The OIG wastold by the lead OKBOMB rotor that the field offices were
prohibited from serializing documents in 1996 because they often uploaded
documents incorrectly (for example, into the wrong subfile), which caused
substantial problems during the discovery process. None of the participants to
whom we spoke could recall why Defenbaugh’sinitial decision to prohibit the
field offices from serializing and uploading documents into ACS was changed in
December 1995 to alow it.

While prohibiting the field offices from serializing solved one discovery
problem (the problems created by uploading into the wrong subfile), it impeded
the resolution of another. The lack of universal serialization meant that the
OKBOMB Task Force continued to be without the ability to comprehensively
track documents generated by the field offices. We did not find evidence that
this consequence was discussed or considered when the decision was made to
prohibit use of the universal serialization feature. \We were told that when the
decision was made, the Task Force was not aware that the field offices were not
sending all of their documents to the Task Force as they were instructed to do.
Although the Task Force could be criticized for failing to take advantage of such
an important quality control measure, because the vast mgjority of the belated
documents came from the FOIMS period, ACS s universa seridlization feature
would not have significantly improved the system for most of the belated
documents.

We also note that the transfer to a new computer system in the middle of
this mammoth investigation created other technical difficulties, although these
difficulties do not seem to have affected or caused the belated documents
problem. For example, ACS had trouble accepting OKBOMB'’ s subfiling

“® The November 16, 1996, teletype referred to a previous tel etype, athough no date for
the previous teletype was given. A December 3, 1996, teletype strongly reminded the field
offices not to serialize or upload documents into ACS and again referred to an unidentified
teletype sent out prior to November 16, 1996. Despite extensive searching, we were unable to
find any communication prohibiting the field from serializing and uploading between
February 23, 1996, and November 16, 1996. While this could be an indication that the Task
Force was mistaken about what it had asked the field offices to do, it aso indicates
deficiencies in document management at the Task Force and the search capacities of Zylndex.
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system, and it also created duplicate 1A numbers during the transition from
FOIMS*" FBI Headquarters had to develop specific solutions for these
problems.

d. Other information management systems and quality
contr ol measures

(1) Rapid Start Information Management System

The primary automated system used by the OKBOMB Task Force to
manage the investigation was the Rapid Start Information Management System
(Rapid Start). Rapid Start is used to track leads and lead responses. Rapid Start
was developed in 1992 to provide information management servicesin crisis
Situations, specia events, or mgor cases. |mmediately after the bombing a
Rapid Start team was sent from FBI Headquarters, and the system was in place
and running by April 20, 1995. In addition to a core group in FBI Headquarters,
the FBI also trains numerous personnel throughout the field who can be
deployed in a crisis to organize Rapid Start.

L eads, whether they are reported by telephone, complaint, or investigation,
arerecorded on a“lead sheet.” Certain information about each lead is recorded
into Rapid Start, such as the office to whom the lead is assigned, the date
assigned, and the task assigned. A “lead number” is assigned automatically by
Rapid Start to assist in tracking the lead, and the computer system is updated
when responses arrive. The system can be used to generate reports, such asthe
number of outstanding leads for a particular field office. The team known

" A December 9, 1995, teletype from the OKBOMB Task Force to the field offices
captured some of the Task Force personnel’s feelings about ACS:

For information of receiving offices, at present and since the onset of the
OKBOMB investigation, ... incoming/outgoing communications are |oaded
into Zylndex by Rapid Start team members for search purposes. Lead control
numbers are noted on each communication allowing for furtherance of quality
control. This system of operation has proven to be extremely reliable, efficient
and effective, as well as user friendly.... FBIHQ has mandated utilization of
Automated Case Support (ACS) by all field offices, a system which presently
proves to be grossly inadequate. However, executive management and all other
personnel at the [OKBOMB Task Force] will fully support ACS....
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colloquialy as“Lead World” was responsible for setting the leads, tracking
them, and reviewing and organizing the responses.

Rapid Start is not a document management system, however. It was
designed to ensure that the persons making the decisions about the direction of
the investigation had the necessary information to make those decisions. It was
not designed to track whether documents were created in field offices, whether
documents had been sent to the Task Force, or whether documents had been
generated correctly. Rapid Start was not linked to FOIMS, ACS, or Zylndex;
therefore, a document could be listed in Rapid Start but not in the other
databases and therefore not make it to the subfiles used to compile discovery.*

Even for tracking leads, Rapid Start had its limitations. In addition to
being used by the OKBOMB Task Force, Rapid Start was used in many field
offices that were generating significant investigative leads, particularly other
FBI command posts. These Rapid Start systemsin the field offices, however,
were not linked to the Rapid Start system used by the Task Force. This meant
that if afield office, such as Detroit, generated its own leads, the leads would not
be tracked automatically by the Task Force. Accordingly, the Task Force would
not know what locally generated leads the field offices had failed to pursue or if
they had failed to submit documentation after completing the lead. Although the
Task Force instructed the field offices to obtain a Task Force lead number for all
leads, including locally generated leads, it had no way to ensure that the field
offices complied.

In addition, although Rapid Start was designed to help track outstanding
leads, the Task Force relied heavily on a manual lead tracking system that
utilized binders® When the lead was set, the lead control sheet wasfiled in a
binder for outstanding leads. When the response was received, it was attached
to the lead control sheet and the package was filed in adifferent set of binders.

“8 \We found two of the belated documentsin the “ Lead World” binders even though they
were not in Zylndex or in the D or E subfiles.

9 We were told that senior FBI personnel supervising Lead World did not trust the
accuracy of the information in Rapid Start. We did not determine whether this was a problem
with the system or whether additional training of the personnel entering the data into the
system might have improved the situation

81



Task Force personnel attempted to use Rapid Start in some ways as a
document management tool by initiating several quality control projectsto assist
them in obtaining documents they believed were missing. One such project was
designed to ensure that al agent interview notes that the Task Force received in
1A envelopes were matched to a corresponding FD-302. Another was Project
13725. The OKBOMB Task Force initiated the project to ensure that the field
converted the information in teletypes into FD-302s and inserts (13725 was the
lead number under which the Task Force' s instructions were sent). OKBOMB
Task Force personnel conducted alabor intensive review to manually match
teletypes with FD-302s and inserts. If no FD-302 or insert was found, the
OKBOMB Task Force sent alead to the field office instructing the field office
to send the FD-302 or insert. (See Chapter Three, Section | D.)

These projects were prone to human error, however. Some of these errors
did have an impact on the belated documents issue because some of the belated
documents might have been located before the defendants’ trials if the quality
control projects had been more successful. For example, the Task Force sent
over athousand leads to field offices specifically identifying teletypes that
needed to be turned into FD-302s or inserts. Yet, we found that approximately
half of Atlanta s belated documents were FD-302s that contained information
that had been sent previoudly by teletype but we did not find any specific request
by the Task Force for those FD-302s or inserts — which was the point of project
13725. Although the field offices had the primary responsibility for ensuring
that information was reported in the proper format, the error could have been
caught with a more effective quality control project.

(2) Zylndex

Another automated system component used by the OKBOMB Task Force
was Zylndex. FBI Headquarters recognized the need to be able to electronically
search and retrieve the text of documents, which was not possible under FOIMS.
ZyIndex was used instead. Zylndex is not, however, a document management
tool. It isan off-the-shelf software application that indexes words and phrases to
allow for electronic retrieval of documents. For example, Zylndex allows an
investigator to quickly retrieve all documents that mention a particular person’s
name. It did not track what was generated in the field offices, whether
documents had been sent to or received by the Task Force, or how many
documents were being generated. In addition, Zylndex had no impact on the
discovery process. Discovery production of documents was made based on the
hard copies of documents that were in the FD-302 and inserts subfiles.
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Early in the process, documents were sent from the field offices to the
OKBOMB Task Force and were retyped into Zylndex. By May 1, 1995, the
field offices were instructed to load al FBI generated documents, such as FD-
302s and inserts, onto floppy disks and send the disks along with the hard copies
to the Task Force. The documents contained on the disks were then uploaded
into Zylndex along with the OKBOMB seria number and descriptive
information.

However, because of the enormous volume of material that was being sent
to the Task Force, the OKBOMB rotors who were responsible for serializing the
documents quickly became inundated and fell behind in the serialization
process. In order not to delay the entire process, the OKBOMB administrative
supervisors atered the process so that the disks were sent to the Zylndex team
even though the documents had not been serialized. Conseguently, documents
were uploaded into Zylndex without serial numbers.

Although this kept documents flowing into Zylndex, it also increased the
complexity of the process because the serial numbers had to be entered into the
computer separately. A quality control measure was instituted to attempt to
solve the problem. After the serialized hard copy documents were filed into
volumes, personnel took one volume at atime and tried to match each hard copy
document with a document in Zylndex. If the document was found in Zylndex,
the serial number was entered into the database. If the document was not found,
it was retyped into Zylndex. After each document in a volume of FD-302s and
Inserts was matched to an entry in Zylndex, a notation was written on the
outside of the volume — “Quality Control Rapid Start” — along with the date of
the review.

The ZylIndex team implemented other quality control measures. Since the
Zylndex team received only disks and not the hard copies, the ZyIndex team
could upload documents into Zylndex that the Task Force had never received in
hard copy. After afew weeks of uploading into Zylndex, the Zylndex
supervisor realized that there continued to be documents in Zylndex that had no
serial numbers. Two possible explanations were that the Task Force either
never received the hard copy or received and lost the hard copy. The Zylndex
team identified e ectronic files for which there was no serial number and
provided those documents to the lead rotor. Rather than try to go through
thousands of hard copies of documents to see if the document had in fact been
serialized (because FOIM S was cumbersome and had no full text retrieva), field
offices were contacted and agents were asked to send the document to the Task
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Force even if it had already been sent. Thisresulted in complaints from the field
offices that the documents had already been sent and more work for the Task
Force to serialize the documents again. It did, however, ensure that some
documents that had been lost for whatever reason were received and serialized.”

A diagram of this process is shown on the following page.

*0 The OIG did find afew belated documents that were listed in Zylndex without a seria
number, indicating that this review process was not completely successful. The primary
significance of these unseriaized items was that for those items, it was hard to establishin
2001 whether they had been turned over in discovery. It also showed that some of the belated
items had made it from the field offices to the OKBOMB Task Force, at least in electronic
form.
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V. Did the Government Intentionally Withhold Exculpatory Evidence
from the Defense During 1995-19977?

We questioned FBI employees and former employees, analyzed
circumstantia evidence, and investigated evidence the defense alleged showed
that the government intentionally withheld excul patory evidence. We concluded
that the failure to provide timely all OKBOMB documents did not result from an
intent to concea exculpatory materidl.

D. Evidence Showing Lack of Intent to Conceal Exculpatory
I nformation

We examined both direct and circumstantia evidence in reaching our
conclusion. First, we received no direct evidence that any FBI or Task Force
personnel intended to conceal excul patory information. Second, the evidence
showed that, for the most part, the failure to provide documents and other items
to the defense was caused by mistakes on the part of variousindividuals. As
previoudly discussed, we did find a few instances where agents acknowledged
that they decided not to send material to the OKBOMB Task Force. These
itemsincluded aletter from an inmate referring to the bombing and a political
statement on a postcard sent to the FBI following the bombing. The agents who
made the decisions not to send the materia to the Task Force stated that they did
S0 because they believed the items were completely irrelevant to the OKBOMB
investigation. We believe that, at worst, those incidents reflected an erroneous
view of the discovery agreement and the agents’ failure to follow instructions
from the Task Force. We do not believe the incidents showed any intentional
decision to withhold excul patory information from the defense.

Third, the belated documents did not contain a significant quantity or
quality of previoudly unknown excul patory information. We found that a
significant portion of the belated documents concern utterly useless information
and would not have been discoverable in most cases. For example:

A tape of an unidentified male stating, “Test, 5, 4, 3, 2, 17;

An interview reporting that someone had seen an unknown woman
photographing a federal building in Atlanta;

Aninterview of an individua who suggested that the composite sketch
of abombing suspect looked like singer Garth Brooks;
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A letter from an inmate offering to locate John Doe #2 within 95 days if
released from prison; and

15 FD-302s reporting that agents had reviewed newspaper and magazine
articles.

Although the OIG did not analyze each document to make a judgment
whether it met the definition of exculpatory material, we did rely heavily on the
fact that in his Petition for a Stay of Execution, McVeigh only pointed to eight
belated documents (Defense Exhibits 9-14, 16-17°" and 19) as being particularly
significant. In addition, in many instances the information contained in the
belated document had been disclosed in a different format.

Fourth, the fact that the government disclosed information pretrial
regarding allegations that persons other than McVeigh and Nichols had bombed
the Murrah Building is evidence that the government was willing to disclose
potentially exculpatory information. Fifth, most of the belated documents were
still maintained in the field offices’ Auxiliary Office File where they could
easly be found if anyone looked for them.

E. OIG Investigation of Defense Claims

Because the defense identified eight of the belated documents as
particularly significant and a strong indicator of the government’ s intentional
misconduct, we examined those documents specifically to determine why they
had not been produced. We interviewed the agents who drafted the documents,
their supervisors, and in some cases the rotors who processed the documents. In
one instance, we found that an agent had determined that the item was not
pertinent to the investigation and failed to send it to the OKBOMB Task Force.
In the other instances, the individuals responsible for the document believed
they had acted appropriately and could not explain why the document had not
been disclosed to the OKBOMB defendants.

In the discussion that follows, we identify the documents by the exhibit
number given to the document in McVeigh's Petition for Stay of Execution.

®1 Exhibits 16 and 17 are identical, but the documents were found in different field
offices’ materials.
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1. Defense Exhibit 9

Defense Exhibit 9 is a 2-page insert that documented an interview
conducted on March 13, 1997, by the Salt Lake City Field Office. In the insert,
a confidentia informant provided the agent with secondhand information about
McVeigh and other individuals that had been provided to the informant by a
militia member. Defense counsel argued that the information in this insert
would have provided a“critical lead” to exculpatory evidence. The insert was
produced by Salt Lake City in May 2001 in the “second wave.” Theinsert was
not located in Sdt Lake City’s Auxiliary Office file and was found only after the
office conducted a hand search through their confidential informant files.

We initialy obtained information from the Salt Lake City Chief Division
Counsel (CDC) and the File Supervisor. The CDC explained that typically
when an agent prepares an insert (or FD-302) involving a confidential
informant, the original of the insert isfiled in the informant’ s file located in the
confidential files section of the office. A copy of theinsert is placed in the
office’ sinvestigative file for that case.®* For OKBOMB, an additional copy
should have been sent to the Task Force. According to the CDC and the File
Supervisor, based on the file numbers on the insert, the agent who drafted the
insert did not make a copy of it for the Salt Lake City OKBOMB file. Given
that a copy was not made for the Auxiliary Office file, the CDC concluded that a
copy of the insert also was never sent to Oklahoma City.

The agent who prepared the insert was assigned to the Coeur D’ Alene,
|daho, Resident Agency and was the case agent for an investigation involving
the Aryan Nation, a white supremacist organization. The insert has only the
Aryan Nation file number athough the FD-209, aform used with confidential
source information, identifies the file numbers for the OKBOMB and Aryan
Nation investigations.

When we interviewed the agent who prepared the insert, he stated that he
did not recall the insert but did recall the informant. The agent said that one
copy of the insert should have been sent to the Aryan Nation investigative file
and one copy to the OKBOMB Auxiliary Officefile. He explained the

*2 The origina” contains the name of the informant. The copy contains a confidential

informant number rather than a name. All originals are kept in a separate, secure location
apart from the main investigative files.



paperflow as follows. He would prepare the insert, atypist would provide two
copiesto him for hisinitias, he would then give the inserts to a supervisor, who
would pass them to a rotor, and the rotor was responsible for placing the inserts
in the proper files. The agent speculated that the problem may have occurred
because the Coeur D’ Alene Resident Agency did not have arotor and the
documents were sent to Salt Lake City for processing.

The agent told the OIG that although he did not believe the information
provided by the informant was credible, he would have sent the insert on to the
OKBOMB Task Force because it was the Task Force' s responsibility to
determine the relevancy of the information.

2. Defense Exhibit 10

Defense Exhibit 10 is a 2-paragraph insert dated April 24, 1995, from the
Colorado Springs Resident Agency relaying information from a confidential
informant that a prison inmate had information that someone other than
McVeigh and Nichols was involved in the bombing. The former agent who
drafted the insert told the OI G that he believed he would have followed normal
procedure, which was to send the original to the confidential sourcefilein
Denver, the Headquarters City for the Denver Division, and a copy to the
OKBOMB Auxiliary Officefile, dso located in Denver. He could not recall
who in the office was responsible for sending information to the OKBOMB
Task Force. He stated that he knew that “everything” was supposed to be sent to
the OKBOMB Task Force, and he had no explanation for why this particular
insert had not been sent.

3. Defense Exhibit 11

Defense Exhibit 11 is a 1-page insert provided by the Kansas City Field
Office. Intheinsert, a confidentia informant provided information on
October 10, 1997, about individuals other than McVeigh and Nichols who the
informant described “ as persons behind the scenes of the Oklahoma City
bombing.” The defense stated that it never received this information during the
trid.> Kansas City located this document as part of the second wave after
receiving atelephone call from FBI Headquarters on May 16, 2001, directing
Kansas City to provide all informant serials bearing the Oklahoma City case

3 Mcve gh was convicted in August 1997, prior to the document’s creation.
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number. The FD-209 contains the OKBOMB case number and a 266G-0
number, which is Kansas City’ s domestic terrorism miscellaneous file, >

According to the Kansas City Assistant SAC (ASAC), the origina of the
insert should have been maintained in the informant’ s file and a copy sent to the
OKBOMB Task Force. In addition, a copy of the insert should have been
maintained in the Kansas City OKBOMB Auxiliary Office file and the Kansas
City 266G-0 file. Because a copy could not be located in either the Auxiliary
Office file or the 266G-0 file, the ASAC concluded that copies were never
created.

The specia agent who prepared the insert explained to the OIG that his
normal practice would have been to prepare the insert, put the original in his
confidential informant’ s file, and send a copy directly to the OKBOMB Task
Force along with atransmittal EC or airtel. When asked if he recalled sending
this particular insert to the OKBOMB Task Force, the agent said that “part of
me thinks | did” send the material. The agent said he only prepared one insert
for the OKBOMB case. Although he said he typically would have sent the
insert directly to the OKBOMB Task Force, the agent speculated that he could
have sent the transmittal EC to the employee who maintained confidential
informant files in Kansas City and asked her to send a copy of the insert along
with the transmittal EC. The agent said it was possible that the administrative
employee failed to send the insert to the Task Force.

The confidential files clerk told usthat she did not recall this particular
insert. She said that her normal practice was to take copies of the document to
the rotor for the squads handling the cases listed on the FD-209. She said that
she was not responsible for filing the documents or sending them to the Office
of Origin.

> The“0’ (zero) files are essentially miscellaneous files relating to particular crime
categories. They contain complaints, ECs, or other information regarding metters that the
office does not then intend to investigate. The supervisor may decide not to investigate the
matter because it does not meet the standards for opening a case or because the information
was too vague to be investigated.



4. Defense Exhibit 12

This 2-page FD-302 from the Philadel phia, Pennsylvania, Field Office
memorializes an interview conducted on June 14, 1996. Theindividual
Interviewed was associated with militia members but stated that he had no
information about the bombing. The document could be a copy because it bears
no agent initials. The agent who drafted the FD-302 said that he recalled the
interview, and he recalled initialing the FD-302 because it had been returned to
him for review and signing in an unusually expeditious manner. However, he
did not specifically recall what happened after he signed the document. He
could only speculate that he followed standard procedure, which wasto return
the signed original, copies, and a transmittal letter to his supervisor.

5. Defense Exhibit 13

Defense Exhibit 13 isa 1A envelope that contained a letter dated
April 18, 1995, from an inmate at the Federal Correctional Institution in
Raybrook, New York. The letter was provided to the FBI on April 21, 1995.
The 1A envelope and its contents appear to be originas. In the letter, the inmate
stated: “No good news to report from here, except the federal building bombing
in Oklahoma City. My people do good work, and it will continue until the
United States government is destroyed....”

The case agent who worked on OKBOMB for the Albany Field Office told
the OIG that prison officials brought the letter to the attention of the FBI
because the | etter mentioned the Oklahoma City bombing. The case agent said
that the inmate had psychological problems and that the letter had a total
“disconnect” to the OKBOMB investigation. The agent stated that just because
a“lunatic’ made a comment that “his people do good work” and referred to the
Oklahoma City bombing did not mean that the information was connected to the
investigation of the bombing. He stated that the letter should not have beenin
the Albany Auxiliary Office OKBOMB file and, instead, should have been filed
inthe “zero file” The agent stated that he made the decision not to send it to
Oklahoma City. He said that the FBI hires professionals who are supposed to be
able to think and make judgment calls.

> Because of other information that was disclosed pretria, the defense knew about the
inmate witness and knew of the letter, although the letter itself had not been disclosed.
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6. Defense Exhibit 14

Defense Exhibit 14 consists of a 1-page FD-302 concerning an April 26,
1995, interview conducted by an agent from the Springfield, M assachusetts,
Resident Agency. The document contains no markings other than the Boston
seriad number. We found another copy of the same document in the Auxiliary
Office files sent in by Boston to Oklahoma City in 2001. That document had an
origina signature but also red index markings, which are usually found only on
copies. The Boston Divison OKBOMB case agent told the OIG that the
Resident Agencies were responsible for sending OKBOMB material directly to
the OKBOMB Task Force. He believed that both of the documents were copies
even though one contained an original signature.

The agent who drafted the FD-302, however, told the OIG that for
OKBOMB, the Resident Agencies in the Boston Division followed a different
procedure than normal. He stated that the Resident Agency agents sent all
OKBOMB material to Boston, which was responsible for sending the material
on to the OKBOMB Task Force. He also stated that it was his practice to only
sign the original. The agent theorized that the Boston rotor mistakenly placed
index markings on the origina and placed both the original and the copy in the
Boston Auxiliary Office file without sending anything on to the OKBOMB Task
Force. Despite numerous attempts, we were unable to contact the former Boston
rotor.

7. Defense Exhibits16 and 17

Defense Exhibits 16 and 17 are duplicates — a 5-page FD-302 pertaining to
an interview conducted on May 5, 1995, in Lafayette, Indiana Exhibit 16, an
uninitialed copy, was found in the materials sent by Indianapolis to Oklahoma
City in 2001. Exhibit 17, which bears the agent’s origina inked initias, was
found in the material sent from Detroit to Oklahoma City in 2001. In claiming
that the government must have acted intentionally, defense counsel asserted that
it was unlikely that the same document could be withheld by two different field
offices without it being an intentional act.

The lead for thisinterview was likely sent by the Detroit Division rather
than the OKBOMB Task Force, and it was directed to the Indianapolis Division.
Our investigation suggests that the Indianapolis Division sent the origina FD-
302 to Detroit without sending a copy to the Task Force and that Detroit
mistakenly filed the origina in its Auxiliary Office files, aso failing to send
either the original or a copy of the FD-302 to the Task Force. Both offices
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apparently mistakenly assumed the other would send the document to the Task
Force but took no action to verify their assumptions.

The Indianapolis agent who conducted the interview did not recall
anything specific about the processing of the FD-302. Based upon his
understanding that the FD-302 found in Detroit’ s filesis probably the original,
the agent theorized that he probably sent the original to Detroit because the lead
was set by Detraoit.

The Detroit OKBOMB case agent stated that, assuming Detroit set the
lead, it would have been standard procedure for the Indianapolis Division to
send the origina FD-302 to Detroit, as the requesting office. He stated that
unless Detroit had specifically requested that Indianapolis send either the
origina or a copy to the OKBOMB Task Force, the interviewing agent in the
Indianapolis Division may not have done so on hisown initiative. The Detroit
case agent acknowledged that Detroit should have serialized a copy of the
FD-302 into its files and sent the original on to the OKBOMB Task Force. He
theorized, however, that it was possible that the Detroit rotor who received the
FD-302 from Indianapolis assumed that it was an initialed copy intended for
Detroit’s Auxiliary Office files and that Indianapolis had sent the original to the
Task Force. Thus, the rotor may have mistakenly serialized and filed the
original into Detroit's Auxiliary Office files.®

8. Defense Exhibit 19

Defense Exhibit 19 is a 6-page FD-302 that memorialized an interview
conducted on May 11, 1995, in Los Angeles, Cdifornia. The interview was of
the girlfriend of an individual who the FBI at one time thought might be John
Doe #2. The FD-302 appears to be an origina and was found in the
Los Angeles files sent to Oklahoma City in 2001.

A Los Angeles Division Associate SAC, an ASAC, and the Los Angeles
OKBOMB case agent were al present for the interview. All ditinctly
remembered the interview but could offer little in the way of explanation about

*®nits May 14, 2001, response to the Director’s request for an explanation asto its
belated documents, the Detroit Division noted that the 5-page FD-302 reflected an
investigation conducted in Indiana, implying that Detroit bore no responsibility for this
document. Detroit apparently failed to give due consideration when drafting its explanatory
memorandum as to how the original might have ended up in Detroit’ s files.
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the disposition of the FD-302. The Associate SAC who prepared the document
said that she would have forwarded it to the supervisor of the squad handling the
OKBOMB matter. The sguad supervisor told the OIG that he recalled an
interview conducted by the Associate SAC and the ASAC, but he did not recall
anything “out of the ordinary” about the FD-302. He said that he would have
processed it like any other FD-302 with the origina being sent to the OKBOMB
Task Force with the requisite copies. He had no explanation for why it was not
sent and remained in the Los Angeles Auxiliary Office files.

F. Ricardo Ojeda Documents

As part of their allegation that the government had intentionally failed to
produce excul patory information, the defense also pointed to information
obtained from former FBI Special Agent Ricardo Ojeda, who during the
OKBOMB investigation had been an agent in an Oklahoma City Division
Resident Agency. InaMay 2001 interview on the television show 60 Minutes
I1, Ojeda stated that he had drafted FD-302s that contained excul patory
information relating to the OKBOMB defendants and that he did not believe the
government had disclosed these FD-302s.

The defense cited one of Ojeda’ s FD-302s in particular. This document
was not one of the belated documents and had never been disclosed to the
defense, even in 2001. The FD-302 concerned an April 14, 1997, interview
Ojeda had conducted of areporter. The reporter had previoudly interviewed an
individual purporting to have knowledge of the activities of various militia
members. The individual implied to the reporter that McVeigh and Nichols
were either not involved in the bombing or at least had received substantial
assistance from others. The defense asserted that this document was clearly
exculpatory and had never been provided to them.

In response, the government claimed the FD-302 had not been disclosed
because it had been written for a different case and that the case number on the
FD-302 was not the OKBOMB case number. The government also asserted that
the substance of the FD-302 had been disclosed to the defense in other
documents and that the reporter who provided the information had worked
closaly with the defense attorneys.

Our investigation disclosed that the FD-302 was written in response to a
lead generated in a different case, had a different case number, and therefore, in
the normal course of document handling, would not have been placed in the
OKBOMB files. Ojeda s FD-302, however, had made it to the OKBOMB Task
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Force in Denver because an agent recognized that it contained information
relating to OKBOMB. But, because the document was not serialized and filed
properly when it arrived in Denver, it was not disclosed to the defense.

Ojeda told the OIG that the lead to interview the reporter was self-
generated as aresult of information provided by an informant. However, thefile
records show that alead dated April 14, 1997, from Tulsa Specia Agent Peter
Rickel directed Ojedato interview the reporter.

The case number on the lead was 266A-0OC-57917, a case involving bomb
threats, possession of explosive components, and aleged members of militia
groups. (The OKBOMB case number is 174A-OC-56120.) The file number on
Ojeda sFD-302 is also 266A-0OC-57917. Ojedatold the OIG that he did not
know why the OKBOMB file number was not on the document. He said that
although he had no specific recollection, he felt certain that he would have
instructed the typist to add the OKBOMB file number on the FD-302.

We interviewed the individua who typed the FD-302. She had avague
recollection of the case but had no specific recollection of the FD-302. She
stated that Ojeda would normally provide either verbal or written instructions
regarding the case number or numbers that should be placed on the FD-302.
Pursuant to her normal practice, if two numbers were provided, she would place
them side by side on the number line of the FD-302. She said that she did not
recall any supervisor requesting her to change or delete a file number on an FD-
302. Thetypist added that if a supervisor wanted a number changed, the
supervisor would normally tell the case agent who prepared the FD-302.

Tim Arney, the supervisor of the Muskogee Resident Agency and Ojeda’ s
supervisor, told the OIG that he “generally recalled” the lead that was assigned
to Ojeda. Arney said that the decision as to what file number to put on an
FD-302 is determined by the case agent (in this case Rickel) and the case agent’s
supervisor. Arney said that he did not change any file numbers in this case and
would not have changed any file number on an investigation that was requested
by another office because he would not be familiar enough with the case to
make that decision.

The Tulsa Resident Agency Supervisor, James Hawkins, initialed the
block stamp on the copy of the FD-302. Hawkins had no memory of the
FD-302 and had no knowledge of how it got to the OKBOMB Task Force.
Hawkins told the OIG that it would be appropriate for the lead and the
corresponding FD-302 to not have the OKBOMB case number because the lead
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was for adifferent case. He speculated that the FD-302 might have been sent to
the OKBOMB Task Force because “ someone probably saw” that the FD-302
contained references to OKBOMB.

On May 7, 1997, Oklahoma City Specia Agent James Carlile forwarded
Ojeda’ s FD-302 to the attention of “Denver Command Post SSA Mark White.”
The cover EC noted that the FD-302 was to be added to “binder number 3
regarding conspiracy videos.” The OIG found Ojeda’ s FD-302 in that binder.
Carlile, who is no longer with the FBI, told the OIG that he did not remember
the circumstances surrounding this FD-302. He stated that Rickel was good
about sending OKBOMB-related items to him and that he routinely forwarded
anything that was in any way related to OKBOMB to the Task Force. Carlile
said that he had no idea why the document was not given to the defense, but he
speculated that the lack of an OKBOMB case number might have contributed to
the problem.

Mark White, who was an OKBOMB Supervisory Specia Agent, told the
OIG that he put the FD-302 in the binder because of the faxed instructions from
Carlile. He sad that the information in the FD-302 was common knowledge,
that the reporter had been working with the defense, and that the FD-302 had a
different case number. He acknowledged that he likely read the FD-302 and
saw the potentially exculpatory information contained in it. White reiterated
that he filed the document only in the binder, rather than the FD-302 subfile,
because those were his instructions from Carlile.

We do not believe that Carlile intended to dictate how the document was
processed by the Task Force. White, who was a senior member of the
OKBOMB Task Force, should have recognized that the document was
discoverable and ensured that it was given to the discovery team. Although this
was an error by White, the incorrect case number provides a stronger
explanation for the error than the assertion that White intended to conceal
exculpatory information from the defense.

V. OIG Analyss

During our interviews, we routinely asked FBI employees what they
believed caused the belated documents problem. We received numerous
suggestions, including the transition from FOIMS to ACS, confusion regarding
the rules for retaining originals in the Auxiliary Offices, the volume of
documents, chaotic conditionsin the Task Force, and confusion over whether an
item that appeared to be insignificant should be sent. The employeeswere
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correct in recognizing that many factors contributed to the failure to disclose
discoverable materials to the defense. We did not isolate one cause, one office,
or one individua as being primarily responsible for the belated documents.
What we did find was that problems developed when the FBI tried to handle the
OKBOMB case, a case of unprecedented scale for the FBI, with a complicated
and ineffective document management system.

The first question that we set out to answer was why discoverable
documents had not been disclosed to the defense. The evidence shows that both
the Task Force and the field offices bear responsibility for the failure to properly
disclose discoverable materia. Although some field offices continued to insist
that they had sent “everything” to the OKBOMB Task Force, we believe that
most field offices had itemsin their possession that had not been sent to the
Task Force. One of the primary causes for the failure was the use of teletypesto
send information. When the field offices relayed information to the Task Force
on ateletype, the field offices believed they had completed the lead; however,
because of FBI policies and discovery requirements, the Task Force asked for
the information on FD-302s and inserts. The resulting effort to get the teletype
information converted to an FD-302 or insert increased the opportunities for
documents to be midaid.

But there were plenty of other opportunities for documents to be midaid as
well. Documents were being routed from Resident Agencies to Headquarters
Cities, and they were being sent to FBI Headquarters and many other field
officesin addition to the OKBOMB Task Force. A variety of personnel were
responsible for processing OKBOMB documents. Generdly, the more
personnel that are involved, the more opportunities there are for problems to
arise as each person believes someone el se has sent the document to the right
place when in fact no one has. While FBI policies on handling documents exist,
field offices have their own practices regarding document processing. The FBI
relies heavily on manua systems to determine whether documents have been
sent, yet practicesin individua field offices undercut the effectiveness of
manual systems.’

>’ For example, many FBI employees would determine whether items had been sent to
the OKBOMB Task Force by looking through the Auxiliary Office file and seeing if there
were any originalsin the file. However, as we found, originals can be hard to identify
because employees do not universally follow FBI policies that distinguish originals from
(continued)
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Also, the FBI has avery complicated document management system that
relies heavily on paper. The FBI requires agents to use numerous different types
of formats— FD-302s, inserts, memoranda, ECs— and many different forms —
FD-71s, FD-209s, and so on. There are also numerous locations for filing items
associated with acase: documents go in one place, evidence another, and Elsur
and confidential source material go in other locations. While there are valid
reasons for separating these categories of items, it does involve more personne,
more forms, more procedures, and more opportunities for itemsto get lost. A
substantia portion of the belated documents were confidential informant
materias, which involve a different set of document processing procedures.

While acknowledging these contributing factors, the fact remains that over
athird of the belated items appear to be “originals’ that should not have
remained in the possession of the field offices. The OKBOMB Task Force
requested originals repeatedly, and adequate file reviews should have caught
most of them. Even if the field believed the items were redlly copies
masguerading as originas, they should have verified that with the OKBOMB
Task Force. Therefore, individual agents and supervisors, both administrative
and investigative, are responsible for failing to conduct adequate file reviews
that would have revealed the presence of items that should have been sent to the
Task Force. Thefailureiseven greater given the number of requests made by
the Task Force for the field offices to search their materias to find items that
had not been sent.

The evidence also shows that documents were going astray at the Task
Forceaswell asinthefield. Thisisin contrast to the FBI’sinitial position
regarding the matter and with the views of some OKBOMB Task Force
personnel who stated to us that the field offices’ failuresto perform properly
caused the problem. Again, we believe the root cause was unintentiona errors
by various individuals. Documents were placed in the wrong files, documents
were midaid, and some documents were simply lost, perhaps because they were
sent to one of the numerous teams rather than being filed.

(continued)

copies. In addition, because some field offices routinely kept original 1Asin their files, the
presence of an origina 1A in the OKBOMB files would not necessarily signal that something
was amiss.
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The Task Force document management system also was complicated and
involved dozens of personnel, most of whom were on temporary duty and
dealing with procedures that were unfamiliar to them. Because the discovery
process relied exclusively on copying what was in specific subfiles, any
misfiling meant that the item would not be disclosed.

Our investigation showed that Task Force managers did not recognize the
systemic flaws in their own document management system. For example,
Defenbaugh told us, “We tracked everything. We had to track everything.” In
fact the Task Force only tracked items once they were serialized by the Task
Force and even then, documents could and did wind up in the wrong files with
the result that discoverable documents were not disclosed timely to the defense.

Y et, we believe the investigative team could not be expected to devise
foolproof ways to plug holes in its inadequate automated systems in the middle
of acomplex investigation. At the time of the OKBOMB investigation, the FBI
as an ingtitution was ill prepared to handle the document management
component of such alarge investigation. The computer system being used at the
beginning of the investigation lacked essential document management
components. Asaresult, the Task Force did not have adequate tools to manage
the millions of documents coming from many different places. Although the
Task Force attempted to implement quality control measures, the controls that
were put in place were ad hoc and, given the volume and pace of documents
generated, especially vulnerable to human error. Accordingly, even if the Task
Force had recognized the flaws in its document management system, the
solutions available to it at that point were limited.

We closely examined the evidence relating to whether the failure to
disclose material was intentional. We believe the evidence shows that the
failure to disclose material was not intentional. We found no direct evidence
that government employees deliberately withheld excul patory information from
the defense. Furthermore, the circumstantial evidence supports such a finding,
Inasmuch as the information contained in the belated documents was
insignificant or had been disclosed in a different form.

In afew isolated instances, agents decided not to send materia to the
OKBOMB Task Force because they believed the items were insignificant,
irrelevant to the OKBOMB investigation, and not discoverable. Because the
OKBOMB discovery agreement required disclosure of all FD-302s and inserts
and because the OKBOMB Task Force had requested that all OKBOMB
material be sent to it regardless of significance, the agents' decisions were not
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correct. Nonetheless, we believe this evidence only reflected a few instances of
incorrect judgment, not an intent to withhold excul patory information from the
defendants.

Law enforcement agencies will inevitably make some mistakes when
handling so many documents. Without quality control measuresin place to
catch the errors, something is bound to go wrong. Thisis particularly true given
the massive quantities of materials coming into the Task Force. And, despiteall
of the complexity, the OKBOMB document management system lacked an
effective quality control or tracking system. Without universal serialization, the
OKBOMB Task Force could not determine without substantia effort whether it
was missing anything or, indeed, what it had. This problem should be
substantially, although not completely, remedied with ACS, which does have
such afeature. However, the feature hasto be used. Aswe discussed, with
OKBOMB even after ACS came online, the universal serialization was
discontinued because of Task Force concerns that field offices were not
following instructions regarding serializing documents, causing havoc for the
discovery process.

ACS was an important upgrade from the previous FBI computer system,
but on the whole it is antiquated and inefficient. It is difficult to use, crashes
frequently, and cannot be used as an effective case management tool. The FBI
has traditionally dealt with its poor automation system mostly by developing
other smaller systemsto handle specific tasks. Currently, the FBI is devel oping
anew comprehensive computer system — Trilogy. Because of the limits of this
investigation, we did not study Trilogy in depth to determine whether it will
make sufficient changes to become an effective and useful system. In the
Recommendations section of this report, however, we discuss more specifically
some of the issues that we observed that should be taken into consideration as
the FBI develops its next generation of automation.

Although our investigation revealed numerous problems with the FBI's
handling of the documentsin this case, we believe the failings in this case need
to be placed in context. The OKBOMB Task Force and the field offices were
dealing with what, at that time, was the largest criminal investigation ever
undertaken by a United States law enforcement agency. The FBI processed
millions of documents and items of physical evidence, conducted thousands of
interviews, and managed an investigation that involved thousands of
Investigators and support personnel from the FBI and other agencies. Our
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interviews showed immense effort by numerous FBI employees to conduct a
successful and thorough investigation.

Furthermore, the nature of the belated documents should also be kept in
context. Many of the documents at issue contain information that was disclosed
to the defense in other documents prior to the defendants’ trials. The belated
documents also include considerable information that by any definition is
insignificant and would not have aided the defense initstrial preparation. While
this does not excuse the failings in this case, it provides context for our findings.
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CHAPTER FOUR
EVENTS OF 2000-2001

In this chapter we explain how the belated documents came to be found.
In the first section we set forth the chronology of events beginning in early 2000
through May 2001. The evidence shows that FBI officials were aware of a
“potential” problem by the end of January 2001. By March 2001, Oklahoma
City Division personnel knew that there were problems with the OKBOMB
discovery and more senior OKBOMB personnel should have recognized the
problem aswell. Nonetheless, OKBOMB prosecutors, FBI Headquarters
officias, and Department of Justice officials were not notified until May 7 and
May 8, 2001, just aweek before McVeigh's scheduled execution.

We conclude that senior FBI officias did not manage the review process
appropriately. They waited far too long before notifying others, and they did not
aggressively seek to resolve what they had been told was a potentially serious
problem involving OKBOMB discovery. We analyze these officials' actionsin
this chapter.

We show atimeline of the chronology on the following page.
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1995

1996

1997

1908

1900

2000

2001

April 19

Dracember 15

March 51
Fawe 2
Drecamber 23

Febmary 15
My
Dracermber 20

Jarpaary 29
Jarmaary 29

Jarmary 30

Mlarch 7
Mlarch 15

Barch, 29
April 30
My 7
My &
By 9
My 11

My 12
My 16
My 13

Fe 6 and 7
Fme 11

OKBOMB Timeline

Eombing of Bborah Baildins
Lriccomrery de adlive

M Weigh trial begine
BlcWeigh covmricted [after appeals, exenttion date cet for Dl 16, 2001]
Hichols corericted

Oklahoma Ciny persoritiel request FEI archiwist to examine storage of OEBOME eviderce
Archindct [Shackleford] wieits Okldhorma Ciy ard examines storgze facilities

Shackleford cerds EC to field offic es axthorizmg destmaction of OKE OME doonmerds aed
requestitg list of OKEEOME fans to be send to Ollabworna ity

Wemon ard Fickenond exanine fles cernt foomm Mlismi snd Bmminghan D ioke
Wemmom notifies White that cote 10 appesr to be originale; Defanb aigh aud Teater aleo
Twotified

Eictrrond sends EC tafield offices carceling athorization for destoa crion, snd
Tequesting 4ll OFEOME materials be sert to Oklahcena Citr

Covfererce i Obklahoens Cibe stterded by White ad Deferbaigh

Fidetond sends second EC to field requesting all OEE OME doonnerde be cerd
to Oklihoena Cibe

E-amail from White to Difenbaigh dismiesing Buffalo doomerts
First e renriear cotrpleted

Dononnerts amive I Dallas; Deferbangh notifies FBI Headquatters
Dreferbanyzh notifies Corewelbe

Cormelly serde donnmerds to defite e dtomwys

MrWeigh exe artion postpored; OIG begie dorectigatior; FBI Headquart ers EC ta
field to send OFE ORIE material to Oklahoema Do with SO0 certifi cation

FEI H] EC to field requestitg explaations for belded donmrerts

Drepnatyr Drirector telephone call to 4l 540

FEI H() EC to field to send OFEBOME material to Obilabucens Cinyevarith S50 certific stiom
B Weigh petition for stay of exe amtion dended

BlcWeigh exe azted
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|.  Chronology

A. TheArchival ProcessBegins

In 1998, after the conclusion of Nichols' trial, the FBI Task Force shipped
the OKBOMB evidence, documents, and working files to the Oklahoma City
Divison. The materials were placed in alarge warehouse for storage.

In early 2000, the OKBOMB case agent in the Oklahoma City Field Office
became concerned that the warehouse used to store the OKBOMB materials was
Inadequate for long-term preservation because of the warehouse' s insufficient
heating and cooling systems. After speaking with his supervisors, the case agent
sent an EC dated February 18, 2000, to FBI Headquarters requesting that an
archivist examine the warehouse and make appropriate recommendations for
long-term storage of the materials. In May 2000, FBI archivist William
Shackelford and an employee from the National Archives visited Oklahoma City
and examined the warehouse and storage of the OKBOMB materials. They
agreed that the warehouse was unsuited for long-term preservation of the
OKBOMB files. Shackelford told the OIG that beginning the archival process
this early was unusua and that the process normally did not start until 25 years
after a case was closed. Nonetheless, because of their concern about the long-
term storage of OKBOMB materials, FBI personnel wanted to proceed with the
preservation process.

Because Shackelford did not consider the OKBOMB archival process to
be a priority, he did little on the matter for six months until December 2000. By
EC dated December 20, 2000, Shackelford informed all FBI Field Offices that
they were authorized to destroy copies of OKBOMB material that remained in
the Auxiliary Office'sfiles. The EC required that before destruction could take
place, the field office had to ensure that the documents had been uploaded into
ACS. The EC stated that original documents, material that had not been
uploaded, and documents that had been uploaded but which had original writing
on them were not to be destroyed. The items that could not be destroyed were to
be itemized and the listing sent to Oklahoma City. We show the EC at Exhibit
12 at p. A-40.

Shackelford told the OI G that he initiated the destruction process because
he had received inquiries from the field asking whether they could destroy
copies of documents that had already been sent to the OKBOMB Task Force.
Shackelford noted that although the archival process was being initiated earlier
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than usual, destruction was a standard process, and it was initiated consistent
with the FBI’ s adminigtrative manual.

The EC was directed to the Administrative Officersin all field offices.
Although four FBI Headquarters supervisorsinitialed the EC as approving it,
including FBI Deputy Director Thomas Pickard, none of the supervisors were
from Oklahoma City, and none were OKBOMB supervisors. Shackelford said
that he consulted with administrative personnel in Oklahoma City regarding the
EC and that they added language requiring the field offices to send alist of
documents to Oklahoma City rather than the actual documents. The OKBOMB
FBI supervisors, prosecutors, and document managers, as well as the Oklahoma
City Field Office investigative supervisors, told the OIG they were not aware of
this December 20, 2000, EC.

B. January 2001: Field Offices Send Material to Oklahoma City

In late January 2001, two field offices, Miami and Birmingham, sent afew
boxes of OKBOMB material to the Oklahoma City Field Office. The Oklahoma
City File Supervisor notified Financial Analyst Linda Vernon, who handled
discovery during OKBOMB, and Peggy Richmond, an Oklahoma City Division
Intelligence Research Specialist, that OKBOMB materia had arrived and
needed to be handled. Both Richmond and Vernon had dealt extensively with
OKBOMB documents during the investigation and trial. Richmond and Vernon
told the OIG that they were unaware of the December 20, 2000, EC, and this
was the first time they had been informed that the field offices were sending in
OKBOMB materid.”® Richmond said that she opened a box from one office
and saw inside what appeared to be original 1As. A box from the other field
office also contained original 1As. Richmond said she wasimmediately
concerned because she did not believe the field offices should have retained any
1As. Vernon told the OIG that she did not recognize the 1As from her prior
work organizing the OKBOMB discovery and thought that there was a “ chance”
that the 1As had never been disclosed in discovery.

Vernon and Richmond told the Oklahoma City Supervisory
Administrative Speciaist (SAS) that 1As had come in that they had possibly not

58 We observed that there seemed to be a notable lack of coordination between the

individual s setting the archive process in motion, the archivist, ard the individuals with the
responsibility for dealing with the arriving paper.
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seen before. The SAS instructed Vernon and Richmond to send the originas
back to the field offices.”® Vernon and Richmond said that they were concerned
about the 1A s and concerned about the instruction to send the 1As back to the
field offices so they decided to contact the senior OKBOMB officials.

On January 29, 2001, Vernon sent an e mail to Mark White, then a
Supervisory Specia Agent in the FBI Dallas, Texas, Field Office. White had
previousy been a Supervisory Specia Agent on OKBOMB and had dealt with
the OKBOMB discovery process® Vernon stated in the e-mail:

Headquarters has sent an EC out to al offices sayings[sic] it's
okay to send Okbomb filesto OKC. So thefiles are coming back
with guess what Origina 1Asthat | have never seen. 1Asthat al
offices were suppose [sic] have sent in back in December 1996 or
early 1997.... My concernisthisisabig Discovery problem
since we told the defense they have seen everything....

Also Birmingham has the Time line Indexed in there [sic] file.
Which also can up [sic] as aDiscovery concern too. | don’'t think
thiswill be a problem but | thought it was weird they had copies
of it. | figure you can tell Danny [Defenbaugh] about thislittle
problem. | have not contacted Sean [Connelly] about this.

> The SAS told the OIG that even though she made a comment to that effect she did not
mean it literally. She said that she was annoyed because she believed the field offices had not
done what they were supposed to do in terms of “stripping the files’ of duplicate material, that
they were sending in material to Oklahoma City that should have been taken care of in the
field, and that she wanted the field offices to do the work rather than Oklahoma City. The
SAS said that when Richmond told her that there were items in the boxes that should not have
been there and might not have been turned over to the defense, she immediately went to
William Teater, the Oklahoma City Division Counterterrorism Squad Supervisor, and told
him that people would have to be assigned to work on the matter full-time.

% | 1995 White was a specia agent assigned to an Oklahoma City Division Resident
Agency. Almost immediately after the bombing, he was assigned to assist in managing the
thousands of leads that were being sent out. Gradually, he became responsible for overseeing
“Lead World,” the colloquia name for the team tracking the OKBOMB |eads and the field
offices’ responses. White told the OIG that his role continued to expand during the
OKBOMB investigation and that at one point he was supervising 86 separate investigative
projects. He became aterm Supervisory Special Agent during OKBOMB and stayed with the
investigation until its completion in July 1998.
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So what do you think would be best way to handle this situation?

This email was aso copied to William Teater, the supervisor of the
Oklahoma City Division Counterterrorism Squad. Teater had also worked on
the OKBOMB investigation but not as a supervisor.

White told the OIG that he spoke with Vernon and then with Danny
Defenbaugh, who had been the Inspector in Charge of OKBOMB and who was
currently the SAC of the FBI Dallas Field Office and White' s supervisor. After
speaking with Defenbaugh and relaying what Vernon had told him, White
replied by email to Vernon and Teater on January 29, 2001. White said that
Defenbaugh agreed with White' s assessment that the files should not be sent
back to thefield. Inthe email, White instructed Vernon, Richmond, and Teater
not to send any material back to the field offices and to check if there were
duplicates of the 1Asin the OKBOMB files. White wrote:

In the near future, when it appears al Divisons who are going to
send files into Oklahoma City have done so, SAC Defenbaugh
and myself will come up to Oklahoma City and sit down with al
of you, see what you have received and decide what to do to
proceed. The NCIC checks and things like that are not of any
concern ... but photo’ s [sic] and other reports could be abig
problem...

Please keep me informed of the status of this. As| stated once
the flow of reports/1A’s dow down to where it appears al offices
have forwarded their info, then we will come to visit.

On January 30, 2001, Richmond responded to White by email:

So far we only have 3 offices in and we will handle per your
instructions. We will send you aweekly update to let you know
how things are going][.]

C. January 30, 2001, Electronic Communication from Richmond to
Field Offices

Richmond told the OIG that she was concerned that other offices might
still be in possession of OKBOMB material that had not been forwarded to the
Task Force. She said that she also was concerned that some office might
destroy documents, as they had been authorized to do, before she and Vernon
had an opportunity to examine them. Therefore, in an effort to get a complete
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understanding of the magnitude of the potential problem, Richmond asked
Teater for permission to send out an FBI-wide EC requesting offices not to
destroy OKBOMB documents and instructing them to send material to the
Oklahoma City Division. Teater approved the EC, athough he requested that
she check with Shackelford to ensure that he had no objection. Shackelford did
not have any objections, but he told Richmond that she might be deluged with
materials.

On January 30, 2001, Richmond sent an EC to all field offices instructing
them to send all OKBOMB materia to Oklahoma City.

Due to review of files received thus far and the delicate nature of
the case, Oklahoma City desiresto evaluae files prior to their
being destroyed. Oklahoma City is requesting complete files be
furnished and Oklahoma City will handle destruction.

The EC was sent to the attention of the Administrative Officersin all the
field offices with a notation that it was for immediate action.** Richmond said
she sent it to the Administrative Officers because those were the individuals to
whom Shackelford sent his EC. Because Richmond sent the EC to the

®! ECs have aline marked “Precedence.” (See Exhibit 8 at p. A-23.)
“Immediate,” “Priority,” and “Routine” are options that can be set out on the
precedence line. Richmond said that she did not put a due date on the EC because she
did not think about it, and Teater made no mention of it to her. In our interviews, we
did not receive a consistent answer when we asked FBI employees what the deadline
was for acting on an “immediate” EC. The FBI’s investigative manual states that the
“immediate” designator is to be used when the:

addressee(s) must take prompt action or have an urgent need for the
information. Immediate teletypes require approval by the SAC, division
head or their designated representative (at FBIHQ) and must be given
preferred handling throughout each area of dispatch and receipt. Immediate
teletypes require prompt delivery to the appropriate receiving official.

The manual aso states that “priority” is used when information is needed within 24 hours and
“routine” is used when information is needed within the normal course of business. The FBI
Manual requires that ECs sent to all FBI offices must be approved by the field office SAC.
Teater did not seek the Oklahoma City SAC’s approval for Richmond’ s January 30, 2001,
EC.
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Administrative Officers and because the file number on the EC was an
administrative file number, the EC was handled in the field by administrative
personnel rather than investigative personnel. (We show this EC at Exhibit 13 at
p. A-44.)

D. White, Teater, and Defenbaugh Reactionsto News about the
Potential Problem

White told the OIG that at this point he was not particularly concerned
about the documents. He said that he recalled Vernon talking to him about one
origina 1A that contained interview notes, which did not concern him because
interview notes were not discoverable. He said that he aso assumed the other
material consisted of photographs athough he acknowledged that Vernon did
not identify them all as such. Even though his email to Vernon noted that
photographs could be a*“big problem,” White told the OIG that he was not
particularly concerned about photographs because he assumed that they were
probably photographs that OKBOMB had sent to the field offices. White also
told the OIG that he was not concerned because he recalled the field offices had
certified that everything had been sent to the Task Force prior to the defendants
trials. White said he was not aware that Richmond had sent the January 30,
2001, EC.

Teater told the OIG that he was not consulted about Shackelford's
December 20, 2000, EC and did not see it until mid-January. With respect to
Vernon's January 29 email, Teater said that in late January or early February
2001, when he returned from a business trip, Vernon told him that she had sent
him an e-mail about something that had come up, and in his absence she had
contacted White. Teater told the OIG that a*“flag went up,” but he believed that
based on the systems used in OKBOMB that they would have the materia in
question. He aso said that his main concern was ensuring that White and
Defenbaugh were aware of the problem.

Defenbaugh aso said that he had not been consulted about the
December 20, 2000, EC authorizing field offices to destroy documents and
instructing the field to send alisting of all OKBOMB materia to Oklahoma
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City.®* He stated that he also did not review the contents of Richmond’ s January
30 EC but he was aware of it and agreed with the idea behind it.

Defenbaugh recalled White telling him that VVernon had found some agent
interview notes in one of the boxes afield office had sent. He said that he was
not concerned because interview notes were not discoverable items. When
asked whether he gave White any instructions as to how to handle the problem,
Defenbaugh said:

No, because it’s archival process. | wasn't gonnaworry about it,
it didn’t have anything to do with me.

* * *

It's the Oklahoma City Division, in fact, if anything, ... | redly
[did] not have anything to do with it, they didn’t give me a copy
of it so they probably thought that, you know, thisiskind of, this
is all administrative to take care of these documents. It wouldn't
have anything to do with me.

Defenbaugh, however, also said that he told White that “they better go
through every bit of those items to make sure we don’'t have a problem there.”
When asked whether he gave anyone a timetable to compl ete the review,
Defenbaugh stated that he had not.

E. February 2001

On February 2, 2001, White responded to Richmond’ s January 30 e mall
notifying him that three offices had responded:

Great! When it appears you have gotten sent to you most if not
all what you are going to get, we can discuss further any
problems, such asthe 1A’s. SAC Defenbaugh and mysalf may
end up coming to OK C to sit down with you, look at the material,
and determine how we will proceed.

62 Defenbaugh said that he had not read the December 20, 2000, EC until our May 16,
2001, interview. Although Defenbaugh thought that he “probably” should have received a
copy of the EC for informational purposes, he did not assert that the archivist erred by failing
to seek his approval for the destruction.
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(We show this series of emails among White, Vernon, and Richmond at Exhibit
14 at p. A-47.) White told the OIG that he assumed that they were not going to
get in much more material because only three offices had sent material and other
offices had responded that they did not have any OKBOMB materid. *

1. Reviewingthe Field Office Materials

In response to Richmond’ s EC of January 30, 2001, boxes of field office
material arrived in Oklahoma City. Richmond and Vernon established a process
to review the itemsin order to determine whether they had been disclosed to the
defense. With respect to each item that fit into the categories of discoverable
material (FD-302s, inserts, and most of the 1A material), Richmond, Vernon,
and afew other support personnel checked Zylndex, ACS and, to alimited
extent, the discovery databases. Although Vernon had created a discovery
database to track the documents disclosed to the defense, the database could not
be easily used for these purposes because the database primarily relied on the
OKBOMB seria number to track items, and the documents sent from the field
offices did not have the OKBOMB serial numbers on them. Furthermore, the
discovery databases contained only limited descriptive information about the
documents turned over to the defense. Without an OKBOMB serial number on
the document, the only practical way to determine whether the defense had
received the document was to find the document and a corresponding serid
number in other OKBOMB databases.

The easiest method to find FD-302s and inserts was to use Zylndex. The
searcher, usually Richmond, entered key information from the questioned
document, such as the name of the author or even phrases from the document
itself. If there was a“hit,” Richmond would check the document in the database
to determine if it matched the questioned document. If there were no hits, the
material was put in a“problem” box. ACS was used to track 1As, 1Bs, and

®in actuality, White had no basis to make this assumption. He had not reviewed the
December 20, 2000, EC and so he was unaware that the EC did not set a deadline for the field
offices to provide the material to Oklahoma City. Therefore, the fact that only three offices
had sent material should not have been interpreted to mean that the other offices did not have
responsive material. Furthermore, by February 2, only 11 offices had responded in any
fashion to Richmond’s lead.
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1Cs.> Vernon dealt with the problem box and did a final search, usually using
her discovery databases, to try to find the item. Vernon and Richmond told us
that several different databases and employees were used because they wanted
to try different ways of describing a document to seeif it could be found. A
flowchart of this process is shown on the following page.

64 Vernon said that ACS was used to search for 1As, 1Bs, 1Cs because the Oklahoma

City Division only had a few computers with Zylndex and because the employee who was
searching for the 1As, 1Bs, and 1Cs was more familiar with ACS than Zylndex.
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Process Used in 2001 to Identify FD-302s and Inserts Not
Previously Diclosed to OKBEOMBE Defendants
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Vernon and Richmond told the OIG that they continued this process through
February 2001. By the end of February, 31 field offices had responded to
Richmond's EC by sending OKBOMB materias to Oklahoma City.

2. Reactionsto the February Review Process

Vernon told the OIG that she knew they definitely had a problem in
February when they had the first 1A that could not be located in the OKBOMB
databases even after repeated attempts to locate it. \When asked whether in
February she redlized the depth of the problem, Vernon stated:

At the very beginning I’ m thinking, there’' s a potentia of a

problem. Asl, we're going through this more, my potential

factor is creeping higher and higher. | fedl like the thermometer

going up.

Teater told the OIG he inquired regularly as to the status of the project,
and Richmond described Teater as supportive, stating that he checked to see if
they needed more resources. Teater said that he asked Vernon and Richmond if
they found anything that indicated that perpetrators other than McVeigh and
Nichols were involved. He said that when Richmond told him no and told him
what they were finding, he was less concerned because it appeared the
information was not new information but related to information the Task Force
had previously seen, such as John Doe # 2 material.* Teater acknowledged,
however, that he recognized that it was something of a problem that Task Force
personnel had not seen the material before, and it was information that had to be
disclosed to defense counsel. When asked what steps he took to deal with the
problem, Teater told the OIG that Vernon and Richmond spoke with White and
Defenbaugh periodically. They were told that White and Defenbaugh would
come to Oklahoma City and review the materials after all the divisions that were
going to send files had done so. Although vague on the details, Teater thought
he had some conversation with his “front office,” most likely Oklahoma City
Divison ASAC David Cid, to the effect that Richmond was busy searching
through materials that OKBOMB personnel had not seen before. Richmond told

% As discussed previoudly, the FBI spent considerable effort trying to identify an

individua initially believed to have accompanied McVeigh when McVeigh rented the Ryder
truck used in the bombing. The second individual was referred to as John Doe # 2.
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the OIG that it was her impression that Teater believed White was handling the
problem.

Defenbaugh did not take any steps to actively manage the review process
in February. Defenbaugh said he did not recall even receiving information
about the status of the review project in February. The OIG asked Defenbaugh:

Q: Why didn't you call out to, or get Mark [White] to call out to
find out how things were going between ...

A: Itwasn't hisjob or my job. It was Oklahoma City’sjob. It
was still the archival process there.

White also said that he was not involved in the project during February
and that he did not learn anything more about the problem until March. We
asked White what steps he took to resolve the potential problem that
discoverable materials had not been properly disclosed to the defendants. White
said that he took no specific action other than letting Richmond and Vernon's
review process run its course. White said that he did not set any deadlines for
completing the file review because it was not his place to set deadlines. He
added that he knew Vernon and Richmond were responsible people, and they
would get it taken care of immediately. White told the OIG that the fact that
Richmond had emailed him, rather than Teater e-mailing Defenbaugh, led him
to believe the situation was not particularly serious. He said that if it was a
major issue then Teater should have notified Defenbaugh. White said that he
was acting more as a“ consultant” to the OKBOMB case and that it was Teater’s
responsibility to determine the seriousness of the problem.

In our second interview with White, he again asserted that he was not in
the chain of command for what he considered to be an administrative issue and
therefore had no responsibility for supervising it, for making decisions, or for
ensuring that it was completed timely. White argued that the individuals who
should have been responsible for supervising the project were Oklahoma City
personnel — the OKBOMB case agent, Teater, and Oklahoma City SAC Richard
Marquise — as well as Defenbaugh.®

% \White also told us that either Vernon or Richmond informed him that they had been
told by Oklahoma City personnel that they should not contact White and Defenbaugh. White
cited this as further evidence that he was not “in the flow” for handling this problem. We
guestioned Vernon about thisissue. Vernon told us that she had been told by the same SAS
(continued)
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Richmond, however, told the OI G that she spoke with White a couple of
times during February. He asked her if she was finding any information in the
documents that was different than what they had seen previously. Richmond
said that she told him no but that they were not able to establish that they had
disclosed the documents. She said that she did not pressthe issue with White
because she was aware that he and Defenbaugh were scheduled to travel to
Oklahoma City early in March. She said that she thought they would be able to
personally view the documents during that visit and take appropriate action.

F. March 2001

1. Whiteand Defenbaugh Travel to Oklahoma City

Vernon, Richmond, and Teater told the OIG that they expected White and
Defenbaugh to examine the problem more thoroughly in March 2001 when
White and Defenbaugh were expected to come to Oklahoma City for a
conference relating to OKBOMB. On March 7, 2001, White and Defenbaugh
arrived in Oklahoma City. ® While the meetings generaly dealt with the FBI’s
plan to try to interview McVeigh, White and Defenbaugh discussed the problem
documents with Vernon and Richmond.

Richmond and V ernon showed White boxes of material they had received
from the field offices. By March 7, 31 field offices had responded by sending
filesto Oklahoma City. White said that he was shocked at the number of boxes
that had come in because he thought the field offices would not have kept so
much OKBOMB materials. White said he recalled Richmond and Vernon
showing him a half-filled box of material, primarily consisting of material from
the desk of Larry Tongate, a Kansas City agent who had worked extensively on
OKBOMB. Whitetold the OIG that he was not alarmed by seeing the “problem
box” because he did not believe original material would be in Tongate' s desk.
White said Vernon and Richmond told him that they were continuing to do

(continued)

who told her to send the evidence back to the field offices that she had jumped the chain of
command by sending the January 29, 2001, e- mail to White. Vernon said that she considered
thisan “ego” issue by the SAS and that she sent the e-mail because she believed White and
Defenbaugh needed to know about the potential problem.

o7 Although OKBOMB prosecutor Sean Connelly was invited to the conference, he did
not attend.
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research and that they still had not resolved the question of whether the materia
had been disclosed to the defense. White acknowledged, however, knowing that
they had done extensive work aready and that he did not know or inquire what
other research was going to be done. He also did not inquire asto how long it
was going to take to do the additional research. White told the OIG that after
this he was “back out of the picture again. I'min, I’'mout, I'min, I’'m out.”
White said that he showed Defenbaugh the box of materials before they |eft
Oklahoma City, and then “I’m back out again.”

White said that he did not speak to Teater about the problem documents
while he was in Oklahoma City because Teater was out of town. White also did
not say anything to the OKBOMB prosecutor, Sean Connelly, even though he
spoke with Connelly both before and after the conference, because “it wasn't my
place to do that.”

Vernon told the OI G she showed White three boxes of material: abox of
evidence, abox of itemsto be rechecked, and a“problem box” full of
documents. The “problem box” contained items that she and the other searchers
had already spent considerable time and effort trying to find in the OKBOMB
files, without success. Vernon said that while there were some materials from
Tongate in that box, most of the material was from other locations. Vernon told
the OIG that she knew by that time that they had spent a considerable amount of
time researching most of the documents in the “problem box” without success.
She said that she told White about their efforts and that while it was possible
they might find some of the items at some point, she did not believe that it was
likely.

Neither Richmond nor Vernon recalled showing Defenbaugh the “problem
box,” and they believed that he had returned to Dallas early. Defenbaugh,
however, told the OIG that he recalled seeing a half-filled box of “problem”
material. He also said that Richmond or Vernon told him that they were still
doing research on the material. Defenbaugh said that he was not surprised that
some items had not been found because they had had continual problems
throu%hout the OKBOMB investigation trying to locate items in the Task Force
files.®® On the other hand, Defenbaugh did acknowledge being somewhat
concerned about the documents. We asked Defenbaugh:

% As Defenbaugh told us, “We had this Technical Analysis Group, at one time there
must have been 25 people just trying to find stuff for us to get ready for trial or for leads or
(continued)
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Q: Did this cause you any concern when she gave you this
information?

A: Yes. | was, we could have a problem here.
Q: And what instructions did you give her?

A: Try to look for everything as fast as she possibly could and to
let me know.

Q: Did you set any timetable for her, to report back to you at a
certain date?

A: No, | did not.

Defenbaugh also said that he did not notify anyone about the problem at
thistime.

And the last thing | want[ed] to do and | hope that anybody could
appreciate that, is cry wolf, and then, well it doesn’t matter, it
didn’t have to be turned over anyway. So, [I] wanted to make
sure that there was a full complete and thorough search before,
and that | reviewed those items and Mark and | reviewed them
before | made any advisements that, wait we got a problem here.

Both Vernon and Richmond said that nothing was resolved following the
March meeting. They believed that White would come back to Oklahoma City
at some later date to conduct a more thorough review, and they would continue
their review of the documents until they had finished examining everything the
field offices sent.

2. Richmond Sends Another Electronic Communication to the
Field

Sometime after the March conference, Richmond learned that, despite her
January 30, 2001, EC, field offices continued to retain OKBOMB materials,

(continued)

for, especialy for discovery.” This highlights serious issues with the FBI’ s case management
system that so much effort has to be spent trying to locate items that are supposedly in its
files.
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including 1Bs.*® Therefore, on March 15, 2001, Richmond, with Teater's
approval, sent another EC for immediate action to the Administrative Officers
requesting that all OKBOMB materials be sent to Oklahoma City.

Oklahoma City by teletype dated 11/14/96, and Director teletpye
[sic] dated 11/15/96, requested all Field Offices and Legatsto
forward all documents and evidence pertaining to this case to the
OKBOMB Command Post and on 1/30/01, Oklahoma City again
requested all files, etc, relative to the OKBOMB investigation ...
be forwarded to Oklahoma City. Review of files received thus
far indicates some offices are still in possession of 1A’s, 1B’s,
1C' s or Elsur material.

Due to extremely senditive nature of this case and the fact that
Oklahoma City is receiving evidence that should have been
forwarded to this office in 1996, it is requested that al offices
immediately conduct a search of your offices for any additional
documents, sub files, etc., relating to 174A-OC-56120 that may
have been previoudy missed. Please forward any 1A’s, 1B’s,
1C’ s Elsur, or 56120 that may have been previousy missed.
Please forward any 1A’s, 1B’s, 1C's, Elsur, or ANY OTHER
MATERIAL still in your possession pertaining to OKBOMB to
the Oklahoma City Division ....

It is aso requested that after this search is conducted, Oklahoma
City be furnished name of individua in your office responsible
for certifying that all documentation has been transmitted to
Oklahoma City.

(Italics added; underlinein original.) (We show this EC at Exhibit 15 at
p. A-50.)

Richmond said that after sending the March 15 EC she spoke with White
by telephone to tell him that more “ stuff” was coming in. She said that White

% Richmond said they discovered the 1Bs because included in the box of materials sent
in by one field office was a form indicating that it had 1B evidence. When Vernon and
Richmond checked the OKBOMB databases, however, they could not find that OKBOMB
had ever received the 1B evidence. Richmond said that she became particularly angry and
decided to send yet another EC.
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asked her again if there was anything that would make a difference to the case
but that he did not offer advice, guidance, or instructions. White told Richmond
that he would come back to Oklahoma City and review the materials again at
some point. Richmond told the OIG that Oklahoma City personnel always
contacted White; White did not initiate contact with them. Richmond said that it
was her impression that the supervisors were not “overly concerned” about the
situation. She thought that Teater was not concerned because he believed the
same as she did, that Defenbaugh and White were handling the situation.
Richmond told the OIG that in her opinion, in March they had examined the
documents sufficiently to indicate they did have a problem and that the
documents likely had not been disclosed to the defense.

Field offices responded to Richmond's March 15 EC by sending in more
material. Indeed, three offices reported to the OIG that even though they had
sent material to Oklahoma City in response to the January 30, 2001, EC, they
found additional material when they looked again in response to the March 15,
2001, EC.

3.  Communicationswith Oklahoma City SAC and FBI
Headquarters

In addition to White, Defenbaugh, and Teater, the SAC of the Oklahoma
City Division, Richard Marquise, aso received some information regarding
Vernon and Richmond’ swork.” In the Oklahoma City Division, supervisors
sent weekly summaries of their squads’ activitiesto Marquise. InaMarch
e-mail summarizing the week of March 12-16, Teater noted:

Richmond advised al but six offices have sent their remaining
OKBOMB filesto OC. The six offices are preparing to ship their
records to OC in the very near future. Hundreds of items have
been cross-checked against what isin file however, there are
many items which the status is yet to be determined.

In aMarch 23, 2001, email, Teater informed Marquise:

OKBOMB files are now in from each Field Office which re-re-
checked their files for serials, 1-a, 1-b, 1-c. The support

O\ arquise was not the Oklahoma City Division SAC during the OKBOMB
investigation. He arrived in March 1999.
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employees have completed a considerable amount of work but
there are numerous items of concern which are being checked
thru the various data bases. Another EC was sent to all offices
asking them to check in a number of places to ensure everything
has been sent.

Marquise told the OIG, however, that he did not learn about the problem
with the OKBOMB documents until May 7, 2001. When showed the March e
mails from Teater, Marquise acknowledged that he probably read them. He
stated that he obvioudly did not appreciate the significance of what Teater was
discussing, and he therefore took no action in response. He said that it was
possible that he thought that Teater was referring to the only OKBOMB project
of which he was aware, getting OKBOMB materia to the Oklahoma City
District Attorney.™ In his written response following areview of the draft
report, Marquise also stated that the emails should be put into context,
specifically that the portions referenced were part of lengthy e-mails sent by
Teater describing his squad’ s activities. Marquise noted that the e-mails did not
make any reference to discovery or that information was being received in
Oklahoma City that had not been disclosed to the defense.

Oklahoma City ASAC David Cid aso received Teater's emails.”” Cid
told the OI G that he discussed the OKBOMB documents project with both
Teater and Richmond at various times but that he believed they were working on
finding documents for the District Attorney. Cid stated that “no one ever framed
the issue in terms of, we have a problem with discovery in the original trid.

And | never came to grips with that as, as an issue.”

The OIG investigation disclosed that FBI Headquarters also received some
indication that there was a problem with the OKBOMB documents as early as
March 2001. Supervisory Special Agent Keith Moses, who was assigned to the
Domestic Terrorism Operations Unit in FBI Headquarters, had questioned White
and Teater by email regarding alegations made by ajournalist that the FBI had
not adequately considered evidence of foreign involvement in the Oklahoma
City bombing. White sent an email response to Moses providing background

™ At that ti me, the Oklahoma City District Attorney was considering whether to
prosecute Nichols on state charges.

2 Cid has since retired from the FBI.
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information about the journalist, and Teater followed up in a March 26, 2001, e
mail to Moses and White agreeing with White' sresponse. Teater also wrote:

Also, FYI al analysts and support employees, familiar with
OKBOMB, are busy providing support to the state prosecution
team and handling the receiving of reporting and other items such
as 1as, 1bs, 1cs, etc. not previously forwarded to OC even though
this was requested on several occasions.

(Emphasis added.)

Moses told the OIG that he “just missed” the reference to the OKBOMB
documents. He said that when he responded to the email that his focus wason
the issue regarding the journdist. He said that it was entirely possible that he
might not have even read the last part of the email that said “not previously
forwarded.” He explained that often he is so busy responding to different
e-mails and correspondence that he quickly reads the message to determine the
substance and then responds. He said that if he had fully read and digested the
contents of the email that the logical question for him to ask would have been,
“what documents are you talking about?’

Moses said that he had no discussions with White, Teater, or Defenbaugh
concerning OKBOMB documents. Although he said that he was vaguely aware
that administrative personnel were working on some project, he thought the
project was related to the state prosecution of Nichols, and he said he was totally
unaware of any problem with the OKBOMB documents.

4. Vernon TdlsWhite about Buffalo Documents

During March, Vernon reported issues about the documents to White, who
reported them to Defenbaugh. In a March 29, 2001, e mail, White advised
Defenbaugh:

Linda Vernon advised Buffalo Division, as part of what they
recently sent, included FD-302's from Rose Woods, Carl LeBron
and William McVeigh, which Linda states were not in the
OKBOMB file. Sheis continuing to try and research thisissue.
She advised she doesn’t think the contents have much
information of importance, but because of who they are, not
having them prior to this, and not having provided them the
attorney’s[sic] could be a problem.
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White told the OIG that this email was probably the result of atelephone
cal from Vernon. He did not recall Defenbaugh’s response to the email. In
our initial interview, White said that because of the names of the individuals
involved that he recognized that it was serious and “red flags should be flying at
thispoint.” When we asked what he did in response, White said he passed the
information to Defenbaugh and “from this point again it becomes, I'min, I'm
passing information, I’'m back out.” In our second interview with White,
however, he said that he construed V ernon as meaning that she was concerned
about only three documents that might not have been disclosed. White said,
“She' s right now, amost batting 100, and I’ m thinking she’ s going to finish
batting 100 here.” Accordingly, he said he was not concerned about the
timetable. "

White also said that the e mail made him think that he needed to have
Dallas Field Office personnel check to seeif Dallas had any OKBOMB files.
White said that even though Dallas had previoudy sent materia into Oklahoma
City in response to Richmond' s ECs, when they searched again they found three
more files on his squad’ s rotor. White said that he did not hear anything more
until April 30, 2001, when Richmond advised him that their review was
complete.

Defenbaugh said that he did not recall his reaction to White's email, but
he did not believe that he set any timetable for completion of the project. He
said that he did not want to “harass’ Vernon and Richmond because they were
very diligent workers. In a second interview, Defenbaugh stated that it was
Oklahoma City’ s responsibility to supervise the project because the files werein
Oklahoma City, it was an archival project, and Oklahoma City had started the
process. Defenbaugh further stated that his responsibility only “kicked in” when
it was clear that an FD-302 had not been timely disclosed. Because he was told
by Richmond and Vernon that they were continuing to research the documents,
he did not feel that the issue was his responsibility. Defenbaugh acknowledged,
however, that he probably should have called Marquise after receiving White's
March 29 email. He said that he did not know why he did not make the call.

& By thistime, Richmond and Vernon had hundreds of documents that they had been
unable to locate in the OKBOMB files. Accordingly, it is unlikely that Vernon would have
told White that only three documents could not be located. Both VVernon and Richmond
denied stating or implying that only three documents were at issue.
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Defenbaugh said that he did not recall receiving any further information about
the review project until the end of April.

G. April 2001: The Review Process Continues

Teater continued to inform Marquise of the status of the effort to review
the OKBOMB material. Inan April 6, 2001, email, Teater stated:

IRS P. Richmond advised they should finish reviewing all
materia regarding OKBOMB by the end of next week at which
time she will advise the nature of 302s, inserts, Elsur material,
etc. which was never forwarded to OC. A report will be made
and forwarded to SAC Defenbaugh-DL. SAC, OC will be
briefed before the report is forwarded to DL.

Teater’s email dated April 20, 2001, stated:

OKBOMB documents will be further reviewed in the upcoming
week to determine which documents OC has not seen.

Teater's eemail dated April 27, 2001, noted yet another problem:

OKBOMB review of records received from other Field Offices
continues. Many of the files sent to OC have classified
documents in files not properly marked. The classified
documents are being pulled and placed in a classified file aswas
done in the past and as per procedure.

Marquise told the OIG that, like the other e-mails, he did not recall reading
them, did not recognize their significance, and did nothing in response.

Q: Do you think that this first line [of the April 6, 2001,
e-mail] should have caught your attention?

A: Yeah. It probably should have. And again, obvioudy
hindsight’ s 20/20.

Okay.

A: Inlooking at that, | may have focused only on that last
sentence. I'll be briefed before anything sent to, to Dallas.
| never got abriefing. And that was a month or so before |
found out the conversation that kind of, as| said even, even
when Bill [Teater] called me, uh, from De--, from, uh,
Charlotte on the 7" of May, it didn’t really register to me

Q
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until, and, and maybe that’s my fault. | got alot of things
going on here and there’ s lots of supervisors that ask for
your attention and ask for things. And, that’s no excuse. |
mean, obvioudy if I'm, | got aresponsibility to do things. |
only wish it had been framed.

* * *

But it was never framed for me at the beginning saying this
Iswhat we're doing and thisis what we're getting. And
obvioudly it didn’t click, didn’t click with me[™]

As reflected in the e-mails, during April 2001, Richmond, Vernon, and
various other personnel continued their analysis of the materials the field offices
were sending. The analysis was completed at the end of April.

White emailed Defenbaugh on April 30, 2001

| spoke to Peggy Richmond this morning. She advised their
review was completed. They have one full and one half full legal
size box, and one full Xerox box of FD-302'sand inserts. These
are documents that cannot be matched against anything they have
found. | asked Peggy about the Rose Woods, Bill McVeigh FD-
302’ s and she stated she did not think the information was
matched with other documents. (I do not know what these
reports contain)

Peggy has asked for us to go to Oklahoma City to review the
documents. | know you are out of town thisweek. | amin
Charlotte next week. When do you want to do this?

White told the OIG that he did not recall Defenbaugh’ s response and that
Defenbaugh was probably out of town when he sent the e-mail.

" In his written response following his review of the draft report, Marquise stated that in
his opinion the April 6, April 20, and April 27 e-mails did not in any way indicate that there
were discovery problems with the OKBOMB material. He also reiterated that he was not
briefed even though the April 6 e-mail stated that he would be. Marquise aso wrote that his
primary point was that the discovery problem issue had not been framed for him, not that he
was too busy.
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Richmond recalled calling White because she was concerned about
McVeigh's approaching execution date of May 16 and she thought that White
and Defenbaugh needed to review the documents soon. She called White to see
when he would come back to Oklahoma City. She recalled there being some
issue that prevented him from traveling to Oklahoma City at that time.
Richmond said she asked Teater if they should just send the documents to
Ddlas, and he agreed.

Teater dso told the OIG that he expected White and Defenbaugh to return
to Oklahoma City to review the documents. He said that Richmond and VVernon
had told him that White and Defenbaugh would return after al the field offices
had responded and sent in their files. By the end of April, Teater said he became
concerned about the approaching execution date. He called White to find out
when they were returning to deal with the OKBOMB material. According to
Teater, White said they would not be coming back, and Teater told White that
they would send the material to Dallas. White responded that he would be at a
training conference but that his “relief” would get the documents to Defenbaugh.
Teater instructed Richmond and Vernon to make copies of the documents and
send them to Dallas.

White said that he did not recall specifically talking to Teater but agreed
that it would have been a*“logical thing” for Teater to have caled him.

H. May 2001: Notification of Prosecutors, FBI Headquarters, and
Department of Justice

1. Monday, May 7, 2001

The documents arrived in Dallas on Monday, May 7, 2001. Teater’s
e-mail to Marquise summarizing the week of May 6 - 12, 2001, stated:

OKBOMB documents are being copied and sent to SAC
Defenbaugh-DL for review. These are documents which never
reached OC or DN command posts despite at |east 6 requests for
same. Two support employees are working authorized overtime
this evening and tomorrow to complete the review and copying
process and forward same by 5PM Saturday to SAC-DL.

Defenbaugh said that he reviewed the documents when they arrived in
Ddlas on May 7 and quickly saw that they contained FD-302s, which were to
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have been turned over during discovery. He said he realized at that point that
they had a problem.

On the same day, he contacted White, who was in Charlotte, North
Carolina, for aconference. Late that evening, White contacted James Jarboe,
the FBI Headquarters Domestic Terrorism Section Chief, who was at the same
conference, and told him that Defenbaugh had received two to three boxes of
documents related to the OKBOMB investigation that may not have been turned
over to the defense. Other than the e-mail to Mosesin late March, this was the
first notification to FBI Headquarters of the problem. Jarboe told the OIG that
White said Defenbaugh was so upset that he was almost ill. Jarboe said that he
had the impression that Defenbaugh had just found out about the problem, but
Jarboe said he did not ask any questions at the time about who knew what and
when.

Late in the evening of May 7, 2001, Defenbaugh contacted Dale Watson,
Assistant Director for the FBI’s Counterterrorism Division, and briefly
described the issue. Watson said that it was his sense from this conversation
that it was not definite that the defense did not have the documents. However,
he said that he redlized at the time that it would be a very big problem if in fact
there were documents that should have been turned over to the defense that
never had been turned over. Jarboe said that he also telephoned Watson to
inform him of the possible problem with the documents.

Defenbaugh told the OI G that he had not notified anyone before this point
because he was concerned about leaks of information to the public. He said that
they had experienced numerous leaks during the OKBOMB investigation and
that he did not want to let anything out, “cry wolf,” and then have the
information about the documents leaked. He also said that he waited to notify
anyone about the potential problem because he wanted to know the full extent of
it. Defenbaugh said, “| wanted to be thorough and have everything and give the
answer to somebody, here’ s the problem, here is how many problems you got.”
When we questioned Defenbaugh further about whether he should have notified
OKBOMB prosecutor Sean Connelly earlier, Defenbaugh stated:

No, | wasn't going to blow the whistle. If I, if | talked to
prosecutors at that point, that would have been blowing the
whistle and saying you have a problem, and | may not have had a
problem. | didn't know | had aproblem. And | sure didn’t have
al the answers. Let'sthink about thisfor aminute. Let'sgo
back to January 29" and let’s do another scenario and let’s say
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that | called Sean [Connelly]. All right, and said, | found one
agent interview note. | think we might have a problem here.
What' s gonna happen? What would have happened? Y ou don’t
think that he would have called this building here [Department of
Justice] that we're ditting in right now? And | guarantee you
right now that that would have gotten to the press. And let’'s say
then that it wasn't aproblem. It was only the agent interview
notes and out of all these hundreds of boxes everybody did right,
and there was only duplicates and that’ s what they were supposed
to have, and we found one agent interview note that wasn’'t
supposed to be handed over anyway. Would that make me look
like afool? Yes, isthe answer to that. So that, that’s my, my
thought on this.

Defenbaugh also said that he did not believe that there was any delay in
the process because Richmond and Vernon were working diligently. However,
a adifferent point in the OIG’ sinterview, Defenbaugh stated:

Y eah, | should have sped it up, no question about that. However,
| wasn't gonna let him get executed either.... | wanted to make
sure that we wereright. If | was gonna blow the whistle and stop
the juice from flowing, | was gonna make sure that we were right
and | was thorough. And we were thorough as far as the items we
got, as we could possibly be, that was my reasoning.

2. Tuesday, May 8, 2001

On Tuesday, May 8, 2001, a conference call was held with Defenbaugh,
Teater, Section Chief Jarboe, and attorneys from the FBI Office of General
Counsdl to discuss the problem. Defenbaugh told them that over 700 documents
were at issue, and he described the general nature of the documents. The
participants did not discuss when Defenbaugh learned of the problem.

Defenbaugh also contacted Sean Connelly and informed him of the
problem. Connelly, an Assistant United States Attorney in Denver, Colorado,
had been an OKBOMB tria prosecutor and had continued to work on the
appellate issues. Connelly said that Defenbaugh’ s telephone call was the first he
had heard of the archival process and the first mention that problems had
devel oped with the OKBOMB discovery.
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Defenbaugh drafted aletter to Connelly stressing that as the OKBOMB
Task Force Ingpector in Charge he had repeatedly sought and received
assurances from the field that all OKBOMB information had been forwarded
from the field prior to the defendants' tridls. (See Exhibit 16 at p. A-53.)
Defenbaugh aso informed Connelly that he and his staff had reviewed every
problem document sent by Vernon and Richmond to Dallas and had concluded
that none of them contained excul patory information.

After Defenbaugh called Connelly, Connelly called the Department of
Justice and left a message for Johnny Sutton, an Associate Deputy Attorney
General. Thefirst Department official who Connelly was able to reach was
Anthony Murry, a senior attorney in the Criminal Division's Terrorism and
Violent Crime Section (TVCS). Conndly informed Murry of the problem, and
Murry told his supervisor, James Reynolds, Chief of TVCS. When Connelly
finally was able to reach Sutton, he told Sutton that he wanted to notify the
defense attorneys immediately. Sutton called Connelly back approximately five
minutes later and authorized Connelly to contact the defense attorneys.
Conndly immediately called the defense attorneys to inform them about the
discovery of the OKBOMB materias.

Within the Department, the information was being passed to senior
officials, and eventually to Acting Deputy Attorney General Robert Mueller and
staff in the Office of the Attorney General. On May 8, Sutton informed
Mueller's Chief of Staff. Mueller learned about the issue during the afternoon
of Tuesday, May 8. Mueller said, however, that he did not appreciate about the
significance of the belated documents issue until May 10 and that on May 10 he
received a copy of the May 9 letter (discussed in the next section) from Connelly
to defense counsdl that specifically described the documents.

The news was also working its way through the FBI’ s chain of command.
On Tuesday afternoon, Watson informed Deputy Director Thomas Pickard.
Watson said that he told Pickard what he knew at that point — that Defenbaugh
had not gone through al of the documents but he had seen some FD-302s that
should have been, but were not, disclosed to the defense.” He also told Pickard
that Connelly was going to inform the defense counsal. Pickard recalled that
Watson did not provide specific information. He recalled being made aware of a

" Defenbaugh’s May 8 letter to Connelly stated that Defenbaugh and his staff had
reviewed all of the documents.
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“discovery issue’ and being told that they were not sure at that point how
serious it was. Pickard said that Watson indicated that he would provide an
“update” with more information as soon as possible. Pickard told the OIG that
based on that information he saw no need at that point to inform FBI Director
Freeh, who was out of the office.

3. Wednesday, May 9, 2001

Connelly and various Department officials spent Wednesday drafting
Connelly’s |etter to the defense counsel and organizing the documents. Various
individuals participating in the project said that they wanted to get the materias
to the defense that day.

At the end of the day on May 9, Connelly sent over 700 documents to the
defense attorneys. In acover letter Connelly advised the defense attorneys that
he had only learned of the problem on May 8. He, like Defenbaugh, also
pointed out that the field divisions had been requested to forward all OKBOMB
materials to Oklahoma prior to the trial. Connelly also asserted that the material
being produced did not constitute Brady material. He acknowledged, however,
that the material should have been produced pursuant to the reciprocal discovery
agreement. (We show Connélly’s letter at Exhibit 17 at p. A-56.)

4. Thursday, May 10, 2001

Pickard did not inform Director Louis Freeh about the issue until
Thursday, May 10, 2001. Director Freeh was out of the office on May 8 and 9
on persona business, vigiting hisill father. Pickard saw Freeh Thursday
morning and told him that there was a problem with the documentsin the
McVeigh case and that they were till trying to get a handle on the issue to
determine how egregious an error it was. He also gave Freeh Conndlly’ s |etter.
Pickard said that he did not expect that Freeh read it that morning, however,
because Freeh was preparing for a congressional hearing on an unrelated matter.

The Attorney Genera was first informed about the belated documents on
Thursday morning, May 10, by Mindy Tucker, the Director of the Department’s
Office of Public Affairs, during an event the Attorney General was attending.
Once Tucker raised the issue, the Attorney General immediately discussed it
with his chief of staff and sometime later, with Mueller.
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I. Court Proceedings

McVeigh was scheduled to be executed on May 16, 2001."° On May 11,
2001, Attorney Genera Ashcroft stayed McVeigh's execution for 30 daysto
allow the defense more time to review the documents that had been belatedly
disclosed. On May 31, 2001, McVeigh filed a Petition for Stay of Execution in
the United States District Court. In his pleading, McVeigh asserted that the
belatedly produced materials contained excul patory material that would have
aded histria defense. He identified eight documentsin particular that he
contended constituted exculpatory materia that the defense needed to properly
prepare for trial. He also contended that the belatedly produced documents, as
well as evidence gathered by the defense, showed that the FBI had intentionally
withheld exculpatory evidence from the defense. (The elght documents and
other defense evidence are discussed in Chapter Three, Section V B.)

In its response, the government acknowledged that the belatedly produced
material should have been produced pretrial pursuant to the reciprocal discovery
agreement. However, the government denied that the material contained any
Brady information and denied that it intentionally withheld discoverable
materials.

On June 6, 2001, United States District Court Judge Matsch denied
McVeigh's request for astay of execution. Judge Matsch found that McVeigh
did not meet the legal requirements for obtaining a stay in that he had not
shown, even with the new materials, his actual innocence. While stating his
ruling on McVeigh's petition, Judge Matsch aso stated:

It is the function of others to hold the FBI accountable for its
conduct here, as elsawhere. And | would expect that there would
be consequences upon finding what the defense suggests; but
there isa great ded of difference between an undisciplined
organization or organization that is not adequately controlled or
that can’t keep track of itsinformation — those are not the
guestions here. We're not here for the purpose of trying the FBI.

"® Both McVeigh and Nichols had appealed their 1997 convictions. The United States
Court of Appeals for the Tenth Circuit upheld the convictions and sentences. See United
States v. McVeigh, 153 F.3d 1166 (10" Cir. 1998), cert. denied, 526 U.S. 1007 (1999); United
States v. Nichols, 169 F.3d 1255 (10" Cir.), cert. denied, 528 U.S. 934 (1999). McVeigh
voluntarily ended his collateral challenges to the conviction in January 2001.
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* % %

Now, | do not doubt that there may be as a result of the requested
evidentiary hearing evidence presented of negligence, lack of
coordination, lack of organization in the collection and
maintaining of the materials. But it hasto also be viewed in the
context of the massive investigation [that] was undertaken here
and the speed with which it was done. There seemsin my review
of what’s been submitted here no pattern of what was not
disclosed that would suggest a scheme to keegp away from the
defense what they needed for trid, including the sentence
hearing.

On June 7, 2001, the United States Court of Appeals for the Tenth Circuit
denied McVeigh's appeal of Judge Matsch’s order. McVeigh was executed on
June 11, 2001.

On September 6, 2001, the Oklahoma City District Attorney announced
that he would try Nichols on 160 first-degree murder counts. Nichols appea
for anew federal trial was denied by the Supreme Court on October 1, 2001.

I[I. OIG Analysis

We considered whether FBI personnel acted appropriately upon learning
that discoverable items may not have been disclosed properly to the defense.
We concluded that Defenbaugh and White failed to properly manage the
problem. They failed to notify timely the OKBOMB prosecutors or even the
FBI's Genera Counsdl to receive legal advice on managing theissue. They aso
failed to set deadlines for accomplishing tasks and, as a result, the issue
exploded just prior to McVeigh's execution. At that point, there was no time for
adeguate analysis of theissue. We also believe that Oklahoma City supervisors
Teater and Marquise should have intervened more aggressively in the situation.

We believe the failure of senior FBI managers to take timely action to
resolve or report the problem of the belated documents was a significant neglect
of their duties. They waited until the week before McVeigh's execution to
notify anyone in FBI Headquarters or the Department of Justice about the
problem. Although the managers did not commit intentional misconduct, we
believe the FBI should consider disciplinary action for Defenbaugh and White,
and to alesser extent Teater, for their failure to handle this issue more timely
and notify the prosecutors and FBI Headquarters about it sooner. The FBI
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should also evaluate whether Marquise’ s conduct warrants administrative action.
By contrast, we recommend that VVernon and Richmond be commended for their
efforts to report and resolve the issues related to the belated documents.

A. Danny Defenbaugh

Defenbaugh was the Inspector in Charge of the OKBOMB investigation
and is currently the SAC of the Ddllas, Texas, Field Office. By all accounts, he
has had an illustrious career, capped off by the successful investigation and
prosecution of McVeigh and Nichols. He certainly deserves great credit for his
hard work on the OKBOMB investigation. Y et, we believe the evidence shows
that Defenbaugh acted inappropriately by failing to ensure that the situation was
resolved timely when he learned of the potential problem with the documents.

Defenbaugh was informed by at least January 29, 2001, that there was a
potential problem with the OKBOMB discovery. Other than properly directing
that the files should not be returned to the field and that Vernon and Richmond
should determine whether there was a problem, Defenbaugh took no other action
through the month of February. He did not determine how the files were going
to be retrieved from the field or in what time frame. He took no part in ensuring
that the January EC went to the appropriate field office employees, was drafted
properly, or accomplished the goal of retrieving the files. He did not
communicate with Vernon and Richmond to determine the status of the project.
He did not set any timetable for completing it. Nor did he direct White to
actively supervise the project or ensure that Oklahoma City managers were
supervising it. Most important, he did not notify the OKBOMB prosecutor, the
FBI's General Counsel (who, given the legal ramifications of the problem, could
have provided necessary advice as to how to handle it), or anyone elsein FBI
Headquarters about the potentia problem.

Defenbaugh explained to us that he did not want to notify anyone about
the issue until he was certain that there was in fact areal problem. He said that
OKBOMB had been beset by leaks and that he did not want to have information
about an OKBOMB problem getting to the press when there likely was no
problem. Defenbaugh said that he wanted to wait until the entire review project
had been completed and they knew the true extent of the problem before he
notified anyone. Defenbaugh said that he was told throughout this time period
that Vernon and Richmond were working on the project and that it was unclear
whether the documents had not been disclosed. He said he continued to believe
that the items would be found. When asked why he did not supervise Vernon
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and Richmond more closely, he said that they were very hard workers, they
knew what they were doing, and that he believed they were working
expeditioudly.

Although we question whether it was reasonable to spend the month of
February allowing the review process to continue without active supervision,
this state of affairs continued even after Defenbaugh and White visited
Oklahoma City in March and had an opportunity to speak directly with Vernon
and Richmond. Vernon and Richmond told us that by March they realized that
there was a definite problem, that they had worked very hard to establish that
items had been disclosed, but that a significant number of documents could not
be found in their OKBOMB databases. Defenbaugh said he came away from
the March meeting believing that few documents were involved and that more
checking till needed to be done. We believe Defenbaugh should have notified
FBI Headquarters and the OKBOMB prosecutors about the potential problem,
even if he hoped — or even believed — that more checking could possibly find the
documents. The speculative possibility that the documents might be found did
not justify keeping the information from others.

Defenbaugh aso argued that supervision of the project was Oklahoma
City’ srespongibility. While we do fault (to a lesser extent) Oklahoma City
supervisors, we do not believe their failure excuses Defenbaugh’ s inaction.
Vernon and Richmond had sufficiently apprised Defenbaugh (through White) of
the contours of the problem that he should have been aware of its potentialy
serious ramifications. Asthe former head of the FBI team, Defenbaugh had an
obligation to ensure that a problem of that magnitude was being resolved timely
and adequately. He should have done 0 by either providing more rigorous
supervision himself or by ensuring that senior Oklahoma City managers were
actively supervising the project.

The evidence shows that Defenbaugh inappropriately chose to wait until
every document had been examined before events forced him to take action.
This was particularly troublesome given what we know about the field offices
responses to Richmond’s ECs — many field offices were not responding or not
responding promptly.

Defenbaugh asserted that he wanted to be sure there was a problem and
that they conducted a thorough review before anyone was notified of the
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problem.”” Y et, Defenbaugh’s lack of attention to the review, his lack of
direction to the individuals conducting the review, and his lack of follow-up
between January and May meant that a matter that required expedited handling
dragged on until the last possible moment. We believe that he could have and
should have done more to bring the issue to aresolution earlier. We do not
believe it was necessary or reasonable to wait until every last document had
been reviewed before taking action. Timetables should have been set, adequate
resources brought to bear, and appropriate FBI and Department of Justice
personne notified. From what we were told, McVegh's execution date was not
discussed among the participants; yet, it stood as alooming deadline that should
have caused Defenbaugh to resolve the issue promptly and to notify others
sooner.

B. Mark White

White also has been praised for his work on the OKBOMB investigation
and for hisrole in assisting the prosecutors to organize the belated documents in
2001. This praiseis unguestionably well-deserved. For the reasons that we set
forth in the previous section concerning Defenbaugh, however, we aso believe
that White failed to take appropriate action in response to his learning of the
potentia problems with the documents.

" After reviewing the draft report, Defenbaugh reiterated in a written response to the
OIG hisreasons for waiting to notify FBI Headquarters and Connelly:

He relied on the previous certifications by the SACs and Legats that all
OKBOMB material had been sent;

he believed the first items found were not discoverable;
by February 1, 2001, only three offices had responded,;

Oklahoma City did not have possession of al the field offices’ materials until
April 2001;

he was concerned about a premature leak of a possible problem that had not been
Substantiated; and

he wanted to be “thorough, accurate and ... timely” before making a notification.

For the reasons stated in this section, we do not believe that Defenbaugh’s inaction was
jutified.
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White told the OIG that he did not believe it was his responsibility to
manage the situation. He stated that he had properly notified Defenbaugh and
that an Oklahoma City supervisor, Teater, also wasinvolved. White told the
OIG that he was acting more as a “ consultant,” and that he was “in” and then
“out” of the situation. He also asserted that it was not his place to notify
Connelly or anyone else about the problem. He argued that in the FBI’ s chain of
command, it was Defenbaugh who needed to make the decision about
notification.” In his written response to the OIG, White also disputed the
portion of the OIG report that stated that Oklahoma City personnel were aware
by March 2001 that discoverable documents had not been disclosed to the
defense. White stated that he had been told only that Oklahoma City had
“problem” documents and the analysts were till working on finding them.
White also reiterated in his written response that he was not an “OKBOMB
supervisor” in 2001 and therefore he had no authority to make any decisions, set
any deadlines, or take any action with respect to the OKBOMB documents.

We do not agree that the FBI’ s chain of command absolves White of
responsibility for ensuring that the problem documents were handled
appropriately. Although Teater was involved, Teater did not know the
OKBOMB discovery issues like White did.” Richmond and Vernon were

8 |n his written response to the OIG following his review of the draft report, White
alleged that Oklahoma City personnel could have discovered the belated documents problem
months earlier. White stated thet he had been told that a box of OKBOMB materials had been
sent from afield office in the summer of 2000 but that Oklahoma City personnel had filed it
on the Terrorism Squad rotor rather than examining the contents of the box. White argued
that if Oklahoma City had closely reviewed the documents in the box, they might have
uncovered discoverable documents, which would have revealed the problem much earlier.
While White may be correct that Oklahoma City should have handled the box in some fashion
other than leaving it on the rotor, the incident does not absolve hisinaction. First, the box did
not contain any belated original 1As, which was what tipped off Richmond and Vernon to the
problem with the materials sent by Miami and Birmingham. Second, regardless of whether
the problem could have been discovered earlier, the fact of the matter is that it was discovered
in January 2001 and needed to be handled expeditioudly.

™ In his written response White also took issue with this statement, asserting that by
August 2000 Teater had more knowledge about the *administrative/investigative/
management” issues of the case than did White. Although in their interviews with us both
White and Defenbaugh referred to the documents problem as an administrative matter, we
consider discovery to be an important aspect of the original investigation and trial. Teater had
not been involved in discovery before trial, but White had. We also note that White was
(continued)
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communicating with White about the problem and the status of the project.

They were not communicating directly with Defenbaugh and neither was Teater.
We believe White should not have acted ssimply as a conduit of information
between Oklahoma City and Defenbaugh. He should have become involved in
setting deadlines for reviewing the documents and making decisions about how
to bring the problem to aresolution.

Although White described his actions as being a “ consultant” and as being
“in” and then “out,” the evidence shows that he was fully involved with other
OKBOMB issues. There are innumerable emailsin 2001 to and from White
regarding the FBI’ s attempt to interview McVeigh. Indeed, White appeared to
be leading that effort. Determining whether there was a discovery issue that
might affect McVeigh's and Nichols convictions was also an important issue
and should have recelved at least an equal amount of his attention.

While White told us that he did not believe that he was supervising the
review project, others were not of the same belief. Richmond, Vernon, and
Teater dl believed that both White and Defenbaugh were in charge of the issue.
During our interview of White, he seemed to be stating that others had erred by
including him in the first place. He stated that Teater and Vernon should have
gone elsewhere when they saw they had a problem. We believe that it was
reasonable for the Oklahoma City personnel to believe that the Inspector in
Charge and one of the OKBOMB supervisory agents were the appropriate
persons to resolve the problem or at least provide adequate guidance as to what
they should do. Indeed, in White' s January 29 email response to Vernon, he
instructed her to keep him apprised of the status of the situation and what they
were finding. Also, given the FBI’s chain of command, Richmond, Vernon, and
Teater adl believed that they needed to go through White to get information to
Defenbaugh. If White wanted to be “out,” he should have notified the
Oklahoma City personnel involved in the matter that he was not handling it and
that they needed to contact Defenbaugh directly. Asit was, Richmond, Vernon,
and Teater acted in reliance upon their belief that White was actively

(continued)

leading the process to interview McVeigh, not Teater. Therefore, clearly for some OKBOMB
issues, neither White nor Defenbaugh believed that Teater was in charge. We believe that
handling a possible discovery violation, which had important legal consequences, was the
responsibility of White and Defenbaugh, the senior OKBOMB investigators, as well as
Teater.
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supervising the project. If they had known otherwise, they might have been
more insistent upon getting other managers or Connelly involved.

C. William Teater

Teater had been involved in some aspects of the OKBOMB investigation,
although not in discovery and not in a supervisory capacity. Because he was the
squad supervisor for the squad that retained some responsibility for OKBOMB,
he became the only Oklahoma City Division supervisor managing the project.

In many ways, Teater performed appropriately. Teater tried to ensure that
Vernon and Richmond had adequate resources and that they were
communicating with White. We also believe it was reasonable for Teater to
look to Defenbaugh and White, as the senior OKBOMB managers, to supervise
and make decisions regarding the problem. And Teater also apprised his
supervisor, to some extent, of what was going on.

Under the circumstances presented by this unusual case, however, where a
potentialy significant legal problem had arisen in a case involving a defendant
facing the death penalty, we conclude that Teater’ s limited actions were
inadequate. Given the fast approaching upcoming execution, Teater — asthe
supervisor for the squad handling the post-OKBOMB issues — should have done
more to ensure that someone was making the necessary decisions to resolve the
matter expeditioudly. Teater should have spoken to White, Defenbaugh, or
Marquise directly rather than ssmply assuming that someone else was managing
the project.

D. Richard Marquise

Marquise became SAC of the Oklahoma City Divisionin 1999. Hetold us
that he was not aware of any of the issues regarding the documents until May 7,
2001. Yet, Marquise received emails from Teater indicating that there was a
problem with the OKBOMB documents. Marquise told the OIG that although
he read Teater's emails, he did not appreciate the problem that Teater was
describing. He said he may have assumed that Teater was describing some issue
that concerned the FBI’ s project for providing documents to the Oklahoma City
Digtrict Attorney who was considering whether to prosecute Nichols on state
charges. In his written response to the OIG following his review of the draft
report, Marquise asserted that no one could have determined that Oklahoma City
personnel were dealing with a serious discovery problem based on Teater'se-
mails. Marquise also asserted that the Oklahoma City ASAC should have dedlt
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with Teater and that a failure in communication between Teater and the ASAC
led to the problem.

We acknowledge that the import of Teater’s emails may be somewhat
different in light of subsequent events than they could have been interpreted at
the time. Consequently, we had difficulty determining whether or how much
criticism should be directed at Marquise. Nonetheless, because of the unusual
circumstances of this case — an extremely high-profile matter with a defendant
who was to be executed shortly — Teater’ s emails seem to provide enough
information that should have caused a manager of Marquise' s experience to at
least question Teater, or to have the ASAC question Teater, about what was
going on and to ensure, at a senior level, that someone was in full control of the
problem and working to resolve it expeditiousy. Marquise did not do this.

E. Peggy Richmond and Linda Vernon

We believe that Richmond and Vernon are to be commended for their
actions regarding this matter. We believe their dedication and efforts should be
recognized, both within the FBI and elsewhere. They amost single-handedly
organized and performed the initia review of the documents, provided
assi stance during the second wave review, and provided immeasurable
assistance to the OIG during our investigation.

Moreover, we believe the FBI would do well to use this as an opportunity
to help remedy along-standing FBI problem — the belief among FBI employees
that bringing problems to management’ s attention only resultsin problems for
the employee.®® Absent Vernon’s and Richmond's redlization that there was a
potential discovery problem and their desire to resolve the issug, it is unlikely
that the “ belated documents’ problem would have been uncovered. Their
actions also have provided an opportunity for the FBI to focus on long-standing
problems with its information management system, problems that also affect the
FBI’ s present investigative capacities.

8 Almost dl of the FBI managers who reviewed the draft of this report objected to our
statement that FBI employees perceive that they create problems for themselves if they bring
problems to managers attention. While neither Vernon nor Richmond reported any negative
effects from their reporting of the documents issue to their managers, we believe our
conclusion about perception is valid based upon the information we have received from FBI
employees in various other matters.
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Accordingly, we believe that Vernon and Richmond should be
commended for their recognition and reporting of a problem, in addition to
commending them for the assistance they provided in resolving the issue.
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CHAPTER FIVE
FBI HEADQUARTERS ACTIONSAFTER
LEARNING OF THE BELATED DOCUMENTS

In this chapter we discuss the role FBI Headquarters played following the
disclosure that documents had not been properly disclosed. As previousy
discussed, Defenbaugh notified FBI Headquarters and Connelly about the
problems with the documents on May 7 and May 8, 2001. Within afew days,
FBI Headquarters redlized that the field offices continued to possess OKBOMB
materials that had not been analyzed to determine whether the materials had
been disclosed to the defense pretrial. In the ensuing weeks Headquarters sent
severd instructions to the field offices relating to the OKBOMB materials.

We concluded that Headquarters had difficulty organizing an appropriate
response to the problem, and it contributed to the sense of confusion that existed
throughout the agency. Headquarters did not adequately communicate with the
field, and its instructions to the field were confusing, contradictory, and led to
duplicative and unnecessary activity by field personnel.

|I. Chronology of FBI Headquarters Actions

A. Baltimore Sends Material to Oklahoma City, and FBI
HeadquartersL earnsthat Field Offices Continue to Possess
OKBOMB Materials

Within afew days of notifying the defense that the government was
disclosing over 700 documents, the government learned that its count was not
accurate. Despite having noted in ACS that Shackelford' s December 20 lead
and Richmond’ s January 30 and March 15 leads were “covered” (in other
words, completed), Baltimore in fact had done nothing with respect to the leads
and had never sent any files to Oklahoma City. Because she had received no
response from Baltimore, Peggy Richmond made repeated telephone calls to
various Baltimore personnel during the week of May 8 to inquire about
Baltimore's OKBOMB documents. As aresult, Baltimore searched for and
found its Auxiliary Officefiles. On May 10, 2001, Baltimore sent itsfilesto
Oklahoma City from which eight additional documents were found that
Richmond and Vernon determined had not been disclosed to the defense.
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According to Deputy Director Pickard, FBI Headquarters learned on
Thursday, May 10, 2001, that Oklahoma City had just received Baltimore's
OKBOMB files. Thistriggered the question of whether other field offices dso
had more OKBOMB materidl.

By May 11 numerous articles critical of the FBI were running in the mgjor
newspapers and other media. Congressional members aso expressed dismay at
the situation. The FBI was under pressure to both ensure that no other
OKBOMB materia remained in the field offices and to explain how and why it
had “bungled” such a serious and high-profile matter. Asaresult, FBI
Headquarters sent numerous communications to the field seeking to get all
OKBOMB material to Oklahoma City and asking the field offices percelved to
be responsible for the belated documents to explain their actions.

B. May 11, 2001, EC: Headquartersinstructsthe Field to Conduct
Another Search for OKBOMB Material

On May 11, 2001, Pickard directed the Counterterrorism Division to send
an EC to al field offices requiring them to certify that all documents and
materials relating to the OKBOMB investigation had been sent to Oklahoma
City. Pickard said that at this point there was a concern that there might be other
documents still out in the field offices, since the Baltimore documents had just
been sent to Oklahoma City that week. Pickard said that the certification
requirement was imposed because he wanted the matter to get the SACS
attention so that the FBI could make sure that they had everything from the field
offices.

Late in the evening on Friday, FBI Headquarters sent an EC to all field
offices, Legats, and Headquarters Divisions describing the problem and
providing background information. We were told that this communication was
the first information the field offices had received about the problem from
Headquarters.®® In the EC, Headquarters identified seven teletypes from the
OKBOMB Task Force in 1995 and 1996 requesting the field to send
Investigative materias to the Task Force.

% Some SACs complained to the OIG that they were receiving telephone calls from the
media prior to receiving any information from FBI Headquarters.
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In addition to the historical information, the EC instructed all

[Assistant Directorsin Charge], SACs, and Legats ... to certify
by EC to the Deputy Director’s Office ... that al investigative
materials to include, but not limited to FD-302s, inserts, 1A
evidence, 1B evidence, 1C evidence, and e sur tapes relating to
the Oklahoma City bombing investigation have been forwarded
to Oklahoma City and that no further materials exist. This
certification should be considered a ‘ personal assurance’ of each
division head, and must be included as a signed endorsement on
the hard copy EC. If any investigative materials are located
which have not been previoudy submitted to Oklahoma City,
[Headquarters] should immediately be contacted....

(Emphasis added.) The certification was to be completed by May 15, 2001.

In responseto this EC, many field offices conducted extensive searches for
OKBOMB documents that included supervisors contacting all employees and
requesting them to search their work areas; conducting multiple searches of the
closed files, evidence and Elsur rooms; and searching the work space of
employees who were out of the office on leave. Eighteen field offices sent
material to Oklahoma City in response to the May 11, 2001, EC.

Despite requests in December 2000, January 2001, and March 2001 for the
field offices to locate and send OKBOMB material to Oklahoma City, the May
11 EC caused a number of officesto locate their Auxiliary Office files or parts
of the Auxiliary Officefilesfor the first time. For example, New Y ork City
located its OKBOMB files only after the May 11 EC; on May 16 it sent 55
volumes of its OKBOMB files and physical evidence to Oklahoma City.
Newark, which had been unable to locate its OKBOMB files when it was
responding to the ECs of December 2000, January 30, 2001, and March 15,
2001, finally located its entire Auxiliary Office file. Newark personnel
reviewed the file for original documents, which were then pulled from the files
and sent to Oklahoma City. Little Rock found two bags of “confidential trash”
containing its OKBOMB Auxiliary Office files that were then sent. Denver
located five volumes of its Auxiliary Office files on Saturday, May 12, 2001,
and sent them to Oklahoma City. On May 14 the Denver Administrative Officer
ordered areview of al files and boxesin the closed files section of the office,
and Denver located an additiona 32 volumes of OKBOMB material.

143



Jackson and Tampa each found a volume of their Auxiliary Office file that
had been overlooked when they had sent their OKBOMB materials to Oklahoma
City in responseto the prior ECs. Although the Columbia Division had
responded to Richmond’ s January 30, 2001, EC with an EC stating that it had no
OKBOMB materials, no one had actually searched the rotor. In response to the
May 11 EC, Columbia conducted a search of the rotor and located one volume
and five smaller subfiles that were sent to Oklahoma City on May 14.

Some field offices understood the May 11 EC to mean that they were
looking only for original material. Many field offices, like Newark, reported in
their responses to the OIG survey that they located OKBOMB materia but since
what they found were copies that they believed had been previoudy submitted to
Oklahoma City, the documents were not sent to FBI Headquarters or Oklahoma
City until later.

Some of those field offices also reported receiving guidance from FBI
Headquarters to the effect that only originals needed to be identified and
provided. For example, Denver Division witnesses told the OI G that they had
contacted Jarboe at FBI Headquarters to receive guidance about the May 11,
2001, EC and that Jarboe explained that because Oklahoma City was
overwhelmed with documents, they should send only original documents that
the Denver office determined had never before been sent to Oklahoma City.*
Albuquerque and Minneapolis said that they withheld their documents based on
instructions from FBI Headquarters. Pittsburgh reported that it withheld its
documents based on instructions received from Shackelford. Aswe discuss
subsequently, these documents ultimately were sent in response to later
instructions from Headquarters.

%2 The Denver Division received contrary instructions from Oklahoma City and was
advised to send all five volumes of its Denver OKBOMB files that were located on May 12,
2001, to Oklahoma City, which the Denver Division did. In hiswritten response following a
review of the OIG’ s draft report, Jarboe stated that his telephone logs contradicted Denver’s
account because they indicated that he told the Denver SAC to send “all to OC.” Jarboe
stated that other than the log, he had no independent recollection regarding the conversations
with Denver.
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C. May 12,2001, EC: Headquarters Demands Explanationsfrom the
Field

On Saturday, May 12, 2001, FBI Headquarters sent an EC to the 46 field
offices and one Legat that had generated the problem documents. Headquarters
stated in the EC, “In February 2001, Oklahoma City began receiving boxes from
various field offices which contained material never previoudy provided.”
Headquarters instructed the 47 offices to “provide a written explanation as to
why this material was never forwarded to Oklahoma City until recently.” Inthe
EC, Headquarters placed the blame for the belated production of documents
squarely on the field offices. The EC pointed to five tel etypes the OKBOMB
Task Force had sent to the field pretrial requesting information relating to the
OKBOMB investigation. The explanations were to be sent by May 14, 2001.

FBI Headquarters also faxed copies of the problem documents generated
by each field office to that field office. However, the field offices had problems
responding to the EC. First, some cities did not receive complete packages of
the problem documents generated by that field office. When the OIG conducted
on-site interviews, we had belated documents that the field offices said they had
not seen before.® Second, because the field offices had sent their OKBOMB
files to Oklahoma City, they had no files available to search in their efforts to
piece together an explanation. Third, when the offices tried to use ACSto view
documents, their access was initialy restricted because of the limitations that
had previously been put on access to the OKBOMB casefile. After telephone
calls from the field caused Headquartersto lift the restrictions, ACS was so
overwhelmed by the usage that it repeatedly crashed. Therefore, in some cases,
the responses were not complete and not accurate. We discuss the responses
more fully in Chapter Six, Section | B.

% For example, Headquarters told the Buffalo Division that it would be receiving 179
pages of problem documents, but Buffalo was faxed many fewer pages. After receiving the
material, Buffalo personnel contacted Headquarters to ask about the missing pages and were
told that if they had not received the pages, then they should not be considered “ problem”
documents. Because of this miscommunication, Buffalo was unable to provide a complete
explanation of why their documents were belated. It was not until we visited the office that
they were told that all 179 pages were, in fact, considered problem documents.

145



D. May 16, 2001: Telephone Call by the FBI Deputy Director to All
FBI SACs

While some field offices located and submitted parts of their Auxiliary
Office filesin response to the EC of May 11, 2001, Pickard told the OIG that he
became extremely concerned about the existence of additional material in the
field when he received a call in the afternoon of Tuesday, May 15, 2001, from
Defenbaugh. Defenbaugh told Pickard that three more boxes of documents had
been received in Oklahoma City from the Denver Division. These documents
were the remaining volumes of the Denver Auxiliary Office files, thefirst five
volumes of which had been located on Saturday, May 12. Pickard said that
Defenbaugh was extremely upset because the documents were located “only two
blocks away” from the Denver Command Post location. After this, Pickard
decided to have a conference call with all the SACs to convey how important the
matter was.

In the call, Pickard instructed the SACs to send absolutely everything
related to OKBOMB to Oklahoma City. Pickard said that he wanted to convey
to the field offices that they should not use any discretion at all or make any
decision at all about any document and whether it should be sent to Oklahoma
City. He made it clear that nothing should remain in the office that related to
OKBOMB. Weweretold that Pickard was particularly forceful during this call.
Pickard and other witnesses told the OIG that he said that anyone not complying
with his directive would have to account for it personally to him.

After the Pickard conference call, most offices searched their offices
again. Because Pickard was clear in his message in the conference call that all
OKBOMB materia was to be sent, field offices attempted to empty their offices
of every piece of paper that had anything related to OKBOMB on it. Thirty-four
of the 43 field offices surveyed reported sending material to Oklahoma City
after the Pickard telephone call. Some offices reported sending materia that
they had found during the search after the May 11 EC but had not sent in
because they believed only originals should be sent. For example, Los Angeles
located an agent’ s working copies and reference material that had not been
generated by Los Angeles. Given the type of material found, however,

Los Angeles did not forward it to Oklahoma City until after the May 16
telephone call with Pickard because they did not think it was responsive to the
May 11 EC. Thirty-one field offices reported finding material that had not been
located in previous searches. San Juan located its Auxiliary Office files for the
first time,
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The field offices that we visited also reported sending more materials to
Oklahoma City after Pickard’ s telephone call. Columbia found a subfile of
incoming teletypes in one of its Resident Agencies. Philadelphiaforwarded
documents they considered to be “working or bootleg” agent copies of various
documents, including photographs. Philadelphia personnel explained that these
were not sent earlier because they did not consider the documents to be officia
copies and believed the official documents had been previously furnished.
Detroit also located two boxes of “work papers’ of an agent assigned to the Task
Force.

In Buffalo, after the May 11 EC, the field office canvassed all agents and
support personnel and responded that all original investigative materias (with
the exception of original EL SUR tapes) had been sent previousy. However,
after the Deputy Director’ s conference call, the employees were again
canvassed. They aso searched all cabinets, desks, safes, and other storage
containers maintained at Headquarters City, Resident Agencies, the evidence
room, ELSUR, 1Bs, squad areas, and administrative offices. That search located
a significant amount of material, including confidential informant inserts and
work copies of investigative materials.

The Denver Field Office canvassed every employee in the Division for al
copies of documents related to the OKBOMB case as well as any other itemin
the possession of employees related to OKBOMB, including photographs and
mementos® On May 16, 2001, the Denver Field Office sent five additional
boxes of documents and other items to Oklahoma City. Denver personnel told
the OIG that the material had not been sent in response to the May 11 request
because they understood that request was for original OKBOMB investigative
material.

As aresult of the May 11 EC and the May 16 telephone call, Oklahoma
City was deluged with boxes of materials, most of the contents of which were
not within the scope of the discovery agreement or had been disclosed
previoudy. For example, we were told that framed pictures, newspaper
clippings, and pieces of granite that looked similar to the granite in the Murrah

8 This was the second canvas of al employees conducted by the Denver Division within
a5-day period. During the first canvas that began on May 12, employees were asked to turn
over any original OKBOMB documents or other investigative material not previously sent to
the OKBOMB Task Force in Oklahoma City or Denver.
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Building were sent in. These materials were reviewed in similar fashion to the
earlier materials. (We describe this review process subsequently.)

E. Additional Telephone Callsfrom Headquarters

At some point between May 11 and May 15, 2001, FBI Headquarters
realized that inserts from confidential informant files might not have been
disclosed to the defense. FBI Headquarters checked its confidential informant
database (CIMS) and determined which offices had “hits’ for the OKBOMB file
number or words relating to the OKBOMB investigation, such as McVeigh or
Nichols. FBI Headquarters made calls on May 16, 2001, to field offices about
“sourcefiles’ that possibly contained references to the OKBOMB case. FBI
Headquarters identified specific source files for the field offices to search.

In response to our survey, 25 field offices reported receiving a telephone
call from Headquarters, searching their confidential informant files section, and
sending documents to Oklahoma City as a result of the search. In our field
vigits, severa field offices aso reported finding documents as a result of these
telephone calls from Headquarters. They said that while Headquarters could do
an automated search, the field offices could not. Therefore, they were unable to
find the documents except through afile-by-file search or through information
supplied by Headquarters.®

% we explored this question of the field offices search capacities further with the
Technical Information Specidists in two field offices and received two somewhat different
answers. (The Technical Information Specialists have responsibility for each field office’s
confidentia informant files.) Both employees stated that they could not search CIMS (the
database used for tracking confidential informant files) for cases in which their field office
was not the Office of Origin. Thus, although FBI Headquarters can search CIMS for al cases
and identify the confidential informant filesin all field offices that have the OKBOMB case
number, the field offices cannot do so. One field office employee told us that CIM S could be
searched for names that a confidential informant may have mentioned and that would have
been entered when the FD-302 or insert was indexed in CIMS. The employee in that office
said thet he was able to locate five inserts in confidential informant filesin his field office by
searching for names such as McVeigh. In contrast, the employee in the other field office said
that she was unable to do a text search in CIMS and that only Headquerters could identify
which sources mentioned McVeigh. Both agreed that once the source was identified it would
still be necessary to conduct a manual search of that source's file to locate the specific insert
or FD-302. Thisisbut one example of a problem that we observed throughout the
(continued)
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F. May 18,2001, EC

InaMay 18, 2001, EC, the Director’ s Office instructed all Assistant
Directorsin Charge, SACs, and Lega Attachésto certify again that all
OKBOMB materias had been identified and delivered to Oklahoma City. The
certification was to be completed by May 21, 2001.

Seven field offices reported finding even more OKBOMB materia when
they searched again in order to respond to the May 18 EC. Severa of these
offices reported that they found the material by searching unrelated cases for the
words OKBOMB or McVeigh.® Seven offices a so reported finding additional
material after the SAC had certified on May 21, 2001, that all OKBOMB
material had been sent to Oklahoma City. Five of these offices stated that the
material was found in agents working files; two offices reported that the

(continued)
investigation — support employees had varying degrees of understanding of the capabilities of
the databases and computer systems that they were charged with working.

% The response of one field office indicated that the field was experiencing some
frustration by this time:

At the time the 05/18/2001 EC was received by [thisfield office], [the]
former SAC was out of the division. It was apparent to ASAC [], who was
Acting SAC at the time, that the search for OKBOMB materia was "out of
control™ across the Bureau and field offices were in a state of panic. The
mindset of other field managers ASAC [] had discussions with was that this
search for materials was an ‘overkill’ and totally unnecessary. If fact, many
suggested that the OKBOMB stone (a piece of wall from the Murrah
Building), given to field offices in memory of the tragic incident, be sent to
Oklahoma City because it had the word OKBOMB inscribed on it. Thus,
ASAC [] decided to conduct additional queries of ACS and other data bases
asone last final check. This query resulted in locating five serials which had
areference to OKBOMB, though these serials were of the nature that did not
seem to fit the requirements for discovery in this case. An example would be
ateletype from FBIHQ to all field offices advising that a story re the
OKBOMB incident was airing on television on a particular day. Regardless,
ASAC ] opted to send these documents to Oklahoma City, which was done
via Federal Express on 05/18/2001.
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material was from comPIainants who had given information to the FBI on May
16 and May 21, 2001.°

G. FBI Analyssof the“Second Wave' Materials

To handle the massive amounts of materia arriving in Oklahoma City,
Pickard selected John “Dave’ Stenhouse, Chief of the Intelligence Operations
Section, as the leader of ateam that would travel to Oklahoma City and
determine whether the new material also contained items that had not been
disclosed to the defense. Stenhouse and a team of nine others arived in
Oklahoma City on May 16.

Stenhouse told the OIG he quickly realized that the task was much bigger
than he had expected. He received an additiona 80 people, aswell as support
from Oklahoma City Division personnel. Stenhouse said that they initialy tried
tolog in al the material but abandoned the effort because of the volume of
material. Instead, the team segregated presumptively discoverable material,
such as FD-302s, inserts, and 1As, from items clearly not within the discovery
agreement, such as teletypes and other internal documents. The team then
searched for each document in Zylndex. If the item was found in Zylndex, it
was presumed to have been turned over to the defense,

Stenhouse’ s team worked 24 hours a day using 30 computers. The review
was completed on May 24, 2001. The review identified 158 items that were not
located in the relevant databases. Stenhouse stated that he believed that with
more time, they would have found that some of these materials had been
disclosed. Stenhouse noted that their searches were inexact and depended
heavily on the skills of the person doing the searching.

While Stenhouse was analyzing the second wave materials that had come
from the field offices and afew Legats, another team was conducting a search of
the OKBOMB Task Forcefiles. James Bernazzani, Jr., an Assistant SAC from
the Houston, Texas, Division, led ateam of 60 people. Bernazzani’s team

8 Five of the offices who reported finding material after the certification also reported
taking some action against the personnel involved. The action consisted of 1) relieving an
acting squad supervisor of his supervisory duties, 2) a supervisor removed himself from the
Executive Development program, 3) counseling an agent, 4) having performance failures
reflected in a performance evaluation, and 5) admonishing an agent. One office took no
action because the agent involved had resigned the day after the certification.
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examined every document in the entire OKBOMB casefile, including all
subfiles, looking for misfiled FD-302s and inserts. They located 14 FD-302s
and 5 inserts that had been misfiled.® In addition, Bernazzani’s team a'so
searched through 69 4-drawer file cabinets and 24 boxes that were located in the
OKBOMB warehouse. The file cabinets and boxes contained “working files’ of
the agents assigned to the OKBOMB Task Force. The team found 11,455 FD-
302s and 2,616 insertsin the files. After searching the databases, 11 FD-302s
and 8 inserts could not be found, indicating that these items had not been
disclosed to the defense. ®

I[I. OIG Analysis

FBI Headquarters actions after learning of the problem documentsin May
2001 were more reactive than well-considered. In some part, this was because
they had little time to reflect and were faced with alegal and public relations
criss. Early statements from FBI officials were only partially accurate,
however. They blamed the computer system and the field offices when the fault
lay with both the field offices and the Task Force. FBI Headquarters also issued
directives to the field without fully understanding what was being sought or the
effort necessary to respond, resulting in confusion, frustration, and wasted effort
by field personnel. Poor communication with field managers also caused
resentment, confusion, and more wasted effort.

Many SACs complained that they had no information from Headquarters
about the belated documents problem until the May 11, 2001, EC. They said
that they were being asked to respond to the problem by the media before
Headquarters gave them any information about the situation. In addition, they
resented the fact that Headquarters placed much of the blame for the belated

% A “misfile’ meant that the FD-302 or insert had been placed in some file other than the
D or E subfiles. Because the material for discovery was copied from the D and E subfiles,
FD-302s and inserts that were filed elsewhere were not disclosed even though the items had
made it to the OKBOMB Task Force.

% A June 29, 2001, EC summarizing the second wave review process noted that 248
persons supported the searches and verifications. The EC aso stated that in the review of
material from the field offices and Legats, tens of thousands of items were examined and
14,093 items were checked against the databases. In the main file and warehouse reviews
over 100,000 items were reviewed and over 34,000 items were checked against the databases.
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documents on the field before they had an opportunity to explain their offices
actions.

The confusion generated by Headquarters over the May 11, 2001, EC
caused field offices to have to search their offices multiple times. The wording
of the EC indicates that the field offices were expected to look only for material
that had not been forwarded to the OKBOMB Task Force, an instruction that
was interpreted by many as meaning only originals. Thiswas reinforced by
verbal instructions given to many field offices by Headquarters' personnel.
Headquarters apparently did not understand at that point that the belated
documents consisted of copiesaswell asoriginas. Just because afield office
believed an item had been sent to the Task Force did not mean that the defense
received the item. Therefore, Oklahoma City personnel needed copies as well as
originadsif they were to perform a thorough search for all documents that had
not been disclosed to the defense. When Pickard changed the instructions on
May 16, the field offices had to redo their search efforts.

There also were issues concerning Headquarters May 12, 2001, EC. First,
despite knowing that the OIG had been asked by the Attorney Genera to
conduct an investigation into the circumstances surrounding the belated
production of documents, the FBI requested explanations from the field offices
without consulting with the OIG. In order to respond to the EC, many field
offices interviewed agents and administrative personnel. Although we do not
believe these actions ultimately had an impact on our investigation, in some
situations advance discussions with witnesses risks interfering with an OIG
investigation.*®

In addition, as previoudly discussed in this report, Headquarters did not
seem to appreciate the difficulty the field offices would have trying to respond

% As previously noted, we found FBI employees to be cooperative. However, in addition
to the May 12 EC, there was one other instance where the FBI conducted its own
Investigation into allegations concerning the belated documents. The FBI received
informationindicating that OKBOMB documents were being destroyed in Dallas, Texas, in
May 2001 after the OIG had begun investigating. FBI Headquarters instructed a Philadel phia
Division ASAC to investigate the alegation. The OIG was not notified of the allegation until
the investigation had been completed and the investigative reports written. The FBI's
investigation found strong evidence contradicting the allegation that OKBOMB documents
had been destroyed in Dallas. We reviewed the FBI’ s investigation and determined that no
further investigation was warranted.
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accurately to the request for an explanation. The field offices had no files, and
ACS provided only limited or, in many cases, no assistance. In addition,
Headquarters had no appreciation for the significance of determining whether
“originals’ were included in the problem documents. (Thisissue is addressed
more thoroughly in Chapter Three, Section |11 B 1.) What the field offices
received through the faxes from Headquarters looked for the most part like
copies. Consequently, the field offices asserted, often incorrectly, that because
the problem documents were copies, the field must have sent the original to the
OKBOMB Task Force during the course of the OKBOMB investigation. It was
not until we showed various field office personnel color copies of the documents
that they understood that originals had been found in their files.

Also, because of the lack of adequate communication, field offices
continued to insist in their responses to the May 12 EC that they had complied
with their responsibilities in 1995-1997 because they had sent information to the
Task Force by teletype. These explanations showed that some of the offices
either continued to misunderstand or were not being informed of the nature of
the problem.**

%L After reviewi ng the draft report, the FBI’s General Counsel, Larry Parkinson, objected
that this section portrayed the FBI as acting unilaterally. He stated that after May 10 the FBI
coordinated all of its actions with the Department of Justice through twice-daily conference
cals.
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CHAPTER SIX
RESPONSESBY FIELD OFFICESTO

2000-2001 REQUESTSFOR INFORMATION

Another aspect of the belated documents story is the often inadequate
manner in which field offices responded to the leads in Shackelford’s December
2000 EC and Richmond’ s January and March 2001 ECs. We found that many
field offices failed to respond at al, failed to respond accurately, or failed to
respond timely. The failures indicate a disturbing lack of attention to
administrative detail, which may indicate larger problems with administrative
management and supervision. These findings raise serious questions regarding
the FBI’ s attention to detail, managerial accountability, and the reliability of
information sent by field offices to Headquarters and to other field offices.

In this chapter we also discuss the destruction of documents by some field
offices. Thirteen field offices destroyed documents in response to Shackelford's
December 2000 EC authorizing them to do so, and two offices destroyed
documents prior to receiving the 2000 EC. Aswe discussin this chapter, these
field office files may have contained other documents that had not been
disclosed properly to the defense.

|. Field Office Failuresto Respond Properly to Leads

In ACS, dl leads assigned to a specific field office are sent electronically
to a central account (known as the “lead bucket”) in that field office. Each
office has established protocols instructing the central account to re-route each
lead to a manager, squad, or staff member within the office, based on thelead's
classification prefix. Thus, an office might instruct ACS to route dl leads with a
“174" prefix to the squad responsible for domestic terrorism; all leads with a
“66F" prefix might be routed to the Administrative Officer. After viewing the
lead, the individual to whom the lead is assigned is presented with severa
options: to assign the lead to another individual or squad within that office; to
transfer the lead to another Division; or to mark the lead as “covered,” or
completed. Choosing the “Cover” option brings up a new screen that includes,
among other sections, adisposition field, in which the individual can — but is not
required to— explain what actions he or she took to cover thelead. A lead that
Isassigned can in turn be reassigned. The person to whom the lead is reassigned
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has the option to reassign the lead yet again or to mark it as “covered” after
completing the required task.

A. Inaccurate Responses

We found that field offices responded inaccurately to leads. Some offices
inaccurately marked alead as “covered” by alowing personnel, usualy an SAC
or ASAC's secretary, to mark alead as “ covered” even though the lead had
simply been reassigned to someone else in the office. In some cases, offices
inappropriately marked alead as “covered” when the office had not in fact taken
any action to handle the lead. In other instances, we found that offices provided
Inaccurate substantive information in their responses. We set forth afew
examplesin this section, but there were others.

1. Baltimore, Maryland Field Office

Baltimore personnel marked |eads as covered when they had not
completed the assigned task. In Baltimore, Shackelford' s December 20, 2000,
lead was assigned to the Baltimore File Supervisor on December 30, 2000. The
File Supervisor said she did not work on it immediately because it involved
reviewing files for destruction, which she believed could wait. In February
2001, the File Supervisor received a promotion. Two days before she left her
old assignment, on February 21, she received the January 30, 2001, lead from
Oklahoma City.** According to the File Supervisor, on February 23, she gave
both the December and January leads to her supervisor, the Supervisory
Administrative Specialist (SAS), told the SAS she had not finished the
assignment, and told the SAS where the documents were |located to complete the
leads. The File Supervisor then marked in ACS that both the December 20,
2000, and January 30, 2001, leads were “covered.” The File Supervisor
acknowledged to the OIG that she made a mistake when she marked the leads as
covered. She also said that she did not tell the SAS that she had marked the
leads as covered. The File Supervisor stated that she hoped that the SAS would

%2 \We note that even though the January 30, 2001, lead indicated that it was for
“immediate’ action, the lead was assigned to the Baltimore Administrative Officer, who
assigned it to the Supervisory Administrative Specialist, who assigned it to the File
Supervisor. The lead did not reach the person responsible for accomplishing the task until
February 21.
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complete the task and “catch up” with the fact that the computer indicated the
lead had been covered.

The SAS denied that the File Supervisor had spoken to her about
completing the leads. She recalled that she had spent time with the File
Supervisor in February 2001 reviewing matters that needed to be handled until a
new person was hired. The SAS was confident that the File Supervisor had
never reassigned anything to her. During the OIG interview, the SAS recalled
seeing a seria dealing with a“174” classification when the File Supervisor was
cleaning out her office in February 2001. The SAS said that she did not read the
seria and that the File Supervisor said that she would handle it. When shown
the January 30, 2001, EC from Oklahoma City, the SAS told the OIG that it
could have been the serial she discussed with the File Supervisor. A few days
after the File Supervisor |eft her position, the SAS checked ACS for open leads.
She said that she found none.

The Administrative Officer told the OIG that when he received the March
15, 2001, lead, he recalled the January 30 lead. When he checked ACS for the
January 30 lead’ s status, he saw that it had been covered. He then marked the
March lead as “covered” as well without checking to see what had been done.
The OIG asked the Administrative Officer about the requirement in the March
EC to provide Oklahoma City with the name of the individual who was
“certifying” the search for the OKBOMB documents. The Administrative
Officer said that he believed that the File Supervisor would have given her name
when she responded to the January EC and therefore he did not think that he
needed to send another name to Oklahoma City. >

*n fact, while the January 30 EC had requested either OKBOMB files or a statement
that the field office had no files, the EC had not requested the name of the individual
conducting the search. Only the March 15 EC asked for that information.

In addition to these problems, Richmond also had considerable difficulty getting the
materials from Baltimore in May 2001. According to Richmond, she contacted Baltimore
because it had not responded to the various ECs she had sent. She said that she called several
times and either was unable to locate individuals, such as the Administrative Officer, or the
people she spoke to seemed to have no idea what she was talking about. Finaly, on May 10,
she spoke to the Administrative Officer, who apologized and agreed to have the files hand-
carried to Oklahoma City. Richmond said that when she received the files, she observed that
the volumes were numbered from 1 through the ending number. Volume 3 was missing,
however. She then had to call and have Baltimore locate that volume. The Baltimore SAS
(continued)
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2. Columbia, South Carolina Fidd Office

Like Baltimore, Columbia responded inaccurately to the January 30 EC
from Richmond. Columbia sent a February 5, 2001, EC stating, “On
01/05/2001, a search was conducted and no documents re OKBOMB were
located in the Columbia Division.” In fact, Columbia had one entire volume and
various other materials in locations throughout the office.*

The paralegal who drafted the February 5 EC had no recollection of
reviewing the incoming EC, preparing the outgoing EC, or of conducting any
search for OKBOMB documents. She stated that she normally handled
expungement requests and that in the course of doing so she would check the
automated records to determine if files existed. She conceded, however, that the
automated records showed numerous references to Columbia OKBOMB files.
The paralegal told the OIG that she must have responded under the mistaken
belief that she was responding to an expungement request and under the further
mistaken belief that she had conducted a search for responsive records with
negative results. The paralegal acknowledged, however, that the title of the
January 30, 2001, EC was “Destruction of Field Files and Records’ rather than
“expungement” and that the text of the incoming EC varied significantly from
standard expungement requests.

(continued)

recalled that on Tuesday, May 8, 2001, she received a call from someone in Oklahoma City
(that is, Richmond) referring to aprior EC. The SAS said she told the caller that the matter
would have been handled by the former File Supervisor who would return the call on
Thursday, May 10, when she returned to the office. The SAS said that the caller called again
on Wednesday, May 9, and spoke to another support employee who also told the caller that
the former File Supervisor would handle the issue on Thursday. The File Supervisor said she
was told the morning of May 10 by the support employee that Oklahoma City had called and
said the OKBOMB documents had never been sent. The File Supervisor said that she was
furious that the SAS claimed that she did not know anything about the matter. The File
Supervisor then boxed up the materials and, at Oklahoma City’s request, the files were hand-
carried to Oklahoma City by a Baltimore special agent. On the evening of May 10, the File
Supervisor received a call at home from the Administrative Officer who informed her that
Oklahoma City had reported that a volume was missing from the Baltimore files. The File
Supervisor returned to the office and found the volume on a shelf above where the other
volumes were located.

% Columbia also had 11 volumes that were idertified in the computer system but which
were physicaly missing from the office. We discussthisin Section 11 C of this chapter.
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3. New York City, New York Field Office

In response to the January 30 EC, New Y ork City sent an EC to Oklahoma
City dated March 1, 2001, stating that it had no OKBOMB materials. However,
in May 2001, New Y ork City located 57 volumes of OKBOMB material.

The File Supervisor who had been assigned to the January 30, 2001, lead
told the OIG that she called the appropriate rotor to ask if the office had
anything on OKBOMB. The rotor responded that he would check. According
to the File Supervisor, the rotor called her back and told her that there were no
OKBOMB files. The File Supervisor relayed this information to her supervisor,
who drafted the response to Oklahoma City. The rotor, however, told the OIG
that he was “99.9 percent” sure that he never had a conversation with the File
Supervisor regarding OKBOMB files. He stated that he is confident that he
would not have told her that New Y ork City had no OKBOMB files because he
knew that it did.

4. Denver, Colorado Field Office

Denver did make efforts to find the Denver OKBOMB filesin response to
the ECs coming from Oklahoma City. Yet, Denver personnel till failed to find
numerous volumes of material because of failuresin Denver’sfiling system.

In Denver, the December 20, 2000, EC was routed to the Freedom of
Information/Privacy Act (FOI/PA) Coordinator, who handles file destruction as
acollatera duty. According to the FOI/PA Coordinator, in response to this EC
she looked on the shelves in the closed files section of the office, looked on the
rotor file in the appropriate squad area, asked the squad secretary to look for any
OKBOMB filesin her space, and spoke to several employees about the Denver
OKBOMB files. The Denver OKBOMB Rotor told the FOI/PA Coordinator
that he believed that the Denver Auxiliary Office file had already been sent to
the Task Force. The FOI/PA Coordinator prepared an EC dated January 18,
2001, to Shackelford stating that she was unable to locate any OKBOMB filesin
Denver.

With respect to the January 30, 2001, EC, the Administrative Officer told
the OIG that she assigned the lead via ACS to the FOI/PA Coordinator. The
FOI/PA Coordinator said that it would have been routed to her but that she did
not recall seeing it. Denver took no action in response to this EC.

When the March 15, 2001, EC came in, the Administrative Officer
assigned this lead to the SAS. The SAStold the OIG that she looked for the
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Denver filesin the closed files section of the office, spoke to the case agent
about the possible whereabouts of the Denver files, and spoke to the former
Administrative Officer. She said she was told that Denver had already sent all
of its OKBOMB files to Oklahoma City, and she prepared an EC to Oklahoma
City on April 3, 2001, to that effect.

In fact, the Denver OKBOMB files were in the Denver office and were
discovered on May 12, 2001. Severa employees were in the office on May 12 —
a Saturday — to search for “origind OKBOMB documents’ in response to the
May 11 Headquarters EC. While walking through the closed files section of
the office, the Administrative Officer tripped over some unlabeled boxes on the
floor. When the Administrative Officer asked the File Supervisor what the
boxes contained, the File Supervisor said that the boxes contained Auxiliary
Office files, although she was not aware what specific files were in the boxes.
The Administrative Officer and the File Supervisor opened the boxes and
discovered severa OKBOMB volumes.® The File Supervisor told the OIG that
she subsequently was able to determine that the files had been returned to
Denver from the Information Technology Center (ITC) in Butte, Montana, on
October 14, 1998. The File Supervisor said she had been told by a previous File
Supervisor, who had left the Division in October 2000, that many Denver
Auxiliary Office files had been shipped afew years earlier for destruction to the
archives unit at the ITC and that the files had been returned as they were deemed
unsuitable for destruction. These files had remained in severa unlabeled boxes
in the closed files section of the office.

The File Supervisor, who knew about the boxes in the closed files section,
had been unaware of the earlier searches for the OKBOMB Auxiliary Office
files. The FOI/PA Coordinator and the SAS who were looking for the Auxiliary
Office files had been unaware that the boxes in the closed files section of the
office contained Auxiliary Office files.®®

% The OKBOMB files discovered were five volumes containi ng FD-302s and inserts,
five volumes of outgoing communications, and one volume of newspaper clippings.

% The Denver Division is still lacking sufficient shelf space for all of its closed Auxiliary
Officefiles. The contents of the boxes have since been marked on the outside of the boxes,
and the boxes are being stored in the closed files section of the office based on the
alphabetical order of the Office of Origin files contained in the boxes.
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Two days after the discovery of the five volumes, the Administrative
Officer ordered a complete review of the closed files section and 32 additional
volumes of OKBOMB material were found and shipped to Oklahoma City.

5. Newark, New Jersey Field Office

Newark informed Oklahoma City on January 30, 2001, that “ as the result
of searches done in the Newark office,” Newark did not possess any OKBOMB
material. On March 26, 2001, Newark “certified” that all of its OKBOMB
material had been forwarded to Oklahoma City. However, Newark did not
provide the name of the employee responsible for making the certification, as
had been requested by Richmond’'s March 15, 2001, EC.

Despite Newark’ s responses indicating it had no OKBOMB materid, it
found its entire OKBOMB Aukxiliary Office file when it searched in response to
the May 11, 2001, EC from Headquarters. In response to the OIG survey,
Newark explained:

The items were located in a closed file storage room that was
being utilized for Auxiliary Office files that were closed prior to
the conversion of ACS. Thefileslocated in this area were not
filed in any particular order, ie. by file number, field office,
and/or classfication. It was after afile by file review that items
related to the Oklahoma City bombing investigation were
discovered.

6. Philadelphia, Pennsylvania Field Office

In response to the January 30, 2001, EC from Richmond, the Philadel phia
File Supervisor sent two boxes of material to Oklahoma City. The File
Supervisor told the OI G that she found the materials in the “closed files’ section
of the office.

The March 15, 2001, EC was routed to the counterterrorism squad rather
than to the administrative supervisors. A counterterrorism relief supervisor
searched the closed files section and found no OKBOMB material. She then
checked with the File Supervisor and the OKBOMB case agent who informed
her that all OKBOMB materials had been sent to Oklahoma City. An EC was
sent to Oklahoma City on March 20, 2001, stating that “ Philadelphia has
conducted a thorough search of the Philadel phia Division and has no further
materials pertaining to OKBOMB in its possession.”
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On May 13, 2001, in response to the May 11 EC from FBI Headquarters,
the counterterrorism squad supervisor checked ACS and learned for the first
time of the March 15 and January 30 ECs. The supervisor checked closed files
and the administrative files and did not find any OKBOMB materials. He aso
consulted the case agent who assured him that all OKBOMB material had been
sent to Oklahoma City.

On May 14, 2001, however, the case agent searched the counterterrorism
“workbox” room and found 12 original OKBOMB documents.”” The case agent
told the OIG that he had checked the workbox room in the past and had not seen
thefiles. He said that he had no excuse or explanation; he could only state that
this time when he looked in the room he found the files.

On May 16, 2001, the Philadelphia ASAC received a call from FBI
Headquarters informing her that information in Headquarters informant files
indicated that Philadelphia may have additional OKBOMB documents in its
informant files. The ASAC then located two additional OKBOMB related
documents in the informant files. The Informant Coordinator advised the OIG
that she had not searched the informant files, since she understood that it was the
responsibility of the case agents to review their respective informant files and
they were responsible for the contents of the files.

B. Inaccurate Responsestothe May 12, 2001, Electronic
Communication

In many cases, the evidence contradicted the explanations provided by the
field offices when they responded to Headquarters May 12, 2001, request for
explanations as to why the field offices had not provided OKBOMB materialsto
the Task Force before the OKBOMB defendants’ trials. We did not analyze all
of the explanations but we provide a few examples.

Although Mobile asserted in its explanation that it had not been required to
send nonpertinent information to the OKBOMB Task Force, we found teletypes
from the Task Force to al field offices clearly stating that non-pertinent
information wasto be sent. (See Chapter Three, Section |11 C5.) Even more

%" The “workbox” areais aroom in which the agents keep materials related to cases that

they are working on and want to have readily accessible. The agent agreed that original
materials should not have been kept in the workbox area.
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inexplicable were New Haven's and New Orleans statements that FBI policy
permitted field offices to keep original FD-302s and inserts. Not only was this
assertion of FBI policy contradicted by other offices responses, the FBI's
administrative manual specifically states.

Original FD-302s and 1A envelopes are to be forwarded to the
[Office of Origin] at time prepared and/or acquired with
exception of those 1A envelopes which are to be returned to the
contributor in the jurisdiction wherein they were obtained.

See MAOP § 2-4.3.2.

FBI personnel that we interviewed also confirmed that they understood that
originas were to be sent to the OKBOMB Task Force in accordance with
standard FBI policy. And OKBOMB Task Force teletypes repeatedly
emphasized that originals were to be sent to the Task Force.

Baltimore stated in its response to the May 12 EC:

Previous communications requested that field offices send
original or xeroxed documents relative to the Oklahoma bombing.
At the time of the request, Baltimore had 12 volumes of files as
well as 1A’ srelative to this case. Batimore opted to Xerox
copies rather than send original documents. During the Xeroxing
of these documents, the two inserts and three 1A’ s were
inadvertently missed. Clearly, thiswas aclerical error on the part
of the Baltimore Division.

In fact, the instructions from the Task Force consistently instructed the
field to provide originals as well as multiple copies. Both the Baltimore
OKBOMB case agent and the squad supervisor told us that they understood that
originals had to be sent to the OKBOMB Task Force during the course of the
OKBOMB investigation. We asked the Baltimore Administrative Officer what
the basis was for the explanation that he provided to FBI Headquarters. The
Administrative Officer said that in preparing the explanation he spoke to his
administrative subordinates and the SAC. He said that the only explanation he
could provide was that when the documents were copied in 1995-1996, these
particular documents smply were not copied and, therefore, never forwarded.
The Administrative Officer said that he could not think of any other reason and
that he was trying to come up with “any explanation.” He added that it was his
understanding that an Auxiliary Office keeps originals and sends copies of
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documents to the Office of Origin. He then told the OIG that he was not
confident about his understanding.

Los Angeles stated in its response that it was “quite certain” that all
Investigative materia had been furnished contemporaneously to Oklahoma City
in part because it had established a “meticulous’ tracking system for OKBOMB
material. Los Angeles acknowledged in its response to FBI Headquarters that,
despite its tracking system, it had improperly failed to send in 18 1B’s
(consisting of 17 audiotapes and 1 videotape) because it had not looked in its
Elsur material when responding to the OKBOMB Task Force's 1995-1996
requests. Los Angeles asserted, however, that it had sent the transcripts of the
audiotapes to the Kingman, Arizona, Command Post and the OKBOMB Task
Force contemporaneoudly. The OIG examined the Los Angeles files and found
afax cover sheet showing that two transcripts were being faxed to the FBI’s
Kingman, Arizona, Command Post. We found no record that the transcripts had
been sent to the OKBOMB Task Force. In addition, the prosecutor who dealt
with the issue involved with the tapes stated that he had never seen the
transcripts.

Los Angeles also asserted that the OKBOMB Task Force should have had
all Los Angeles material before trial because Los Angeles had copied and
mailed the entire Los Angeles OKBOMB file to the OKBOMB Task Force in
late 1996. This explanation was based on information provided by a former
supervisor who stated that he was certain everything had been sent to the
OKBOMB Task Force because he recalled asking an agent and the squad rotor
to copy Los Angeles’ entire Auxiliary Office file and to send it to the Task
Force. When we interviewed personnel in Los Angeles, however, we
discovered that this answer was based on the former supervisor’s
misunderstanding of actions that had been taken by the agent in 1996. The
agent said that he reviewed the entire Auxiliary Office OKBOMB file looking
for FD-302s that had been requested by the Task Force because they related to
teletypes. He only copied a select portion of the file in response to the specific
request from the Task Force. Therotor also did not recall ever copying the
entire case file.

In addition to these examples, several offices identified specific belated
documents that they asserted had been sent to the OKBOMB Task Force based
on the offices' search through ACS for airtels. Our review of 31 explanations
showed that 17 were accurate, 9 were inaccurate, and we had insufficient
information to prove or disprove the accuracy of the remaining 5.
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C. FailuretoRespond Adequately to L eads

Many offices did not act on Shackelford’ s December 20, 2000, lead
expeditiousy because there was no time period set out for the action. We do not
criticize these offices for not acting promptly because we believe it was an
appropriate manageria decision to determine that file destruction was not a high
priority, particularly given the lack of any urgency stated in the EC. On the
other hand, records may have escaped destruction because some field offices
“lost” the December 20, 2000, lead. In some offices we found that the lead
disappeared without any response or conscious decision to postpone the
response. In some cases, administrative personnel could not recall ever seeing
the lead.

In Columbia, for example, the Administrative Office recalled the
December 2000 lead and stated that it had been reassigned to the File
Supervisor. The File Supervisor told the OIG that he did not recal the lead. He
said that Columbia at one time had a system of assigning leads that occasionally
led to leads “falling through the cracks.”

In the Atlanta Division, the File Supervisor, the Supervisory
Administrative Speciaist, and the Administrative Officer could not recall seeing
the December 20, 2000, EC. The Supervisory Administrative Specialist and the
Adminigtrative Officer thought it went to the investigative squad for action.

Y e, neither the SAC, the primary squad relief supervisor, nor the two co-case
agents recalled seeing the December 20, 2000, EC.

Neither the Philadelphia Administrative Officer nor the File Supervisor
recalled the December 2000 EC, and it was not acted upon.

The December lead was not the only lead that was not acted upon. In
Denver the Administrative Officer recalled assigning the January 30, 2001, lead
to the FOI/PA coordinator. The FOI/PA coordinator told the OIG that she did
not recall seeing it. The File Supervisor also did not recall the lead, and Denver
did not respond to it.

Severa offices marked the March 15, 2001, lead as covered because they
had sent files in response to the January 30 lead. These offices sent no further
written response to Oklahoma City. However, as previoudly noted, the
March 15 lead requested additional information. Offices also marked the
December 20, 2000, |ead as covered based on the premise that they knew where
the files were and were waiting for some time in the future to do the actual
destruction.
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D. Untimely Responses

As previoudly discussed, FBI procedures require that teletypes with an
“immediate’ designation must be given priority handling throughout each area
of dispatch and receipt. Even though the January 30, 2001, EC was for
“Immediate”’ action, some offices took weeks to even assign the lead. In
Baltimore, the lead was not assigned to the individua responsible for handling it
until February 21, 2001. The Los Angeles closed File Supervisor did not
receive the December 2000 lead until mid-January and then received the January
30 lead in early February. Ultimately, Los Angeles did not send its six boxes of
material to Oklahoma City until March 1, 2001.*® The Los Angeles Elsur
supervisor did not receive the January 30 EC until March 14 and sent materials
on March 19. New York City’s response to the January 30, 2001, lead requiring
“Immediate’ action was dated March 1, 2001. The Jackson, Mississippi,
Division did not send material until March 19. It stated in its response to the
OIG survey that it had found the OKBOMB files, but the Administrative Officer
wanted changes made to the transmittal document. Nothing further was done
until Jackson received the March 15, 2001, EC repeating the request for
documents.

The FBI’s ACS computer system may have contributed to the delayed
responses. Both the January 30 and March 15 ECs stated on the lead that
immediate action was required. Y et, we noticed that in ACS the deadline for
action on the January 30, 2001, EC was April 2, 2001. The deadline for action
on the March 15, 2001, EC was May 18, 2001, two days past McVeigh's
origina execution date. We were told that whenever the EC precedenceis
“Immediate,” ACS automatically assigns a deadline date 60 days after the “ Set
Date.” We aso weretold that the deadline date cannot be changed manually.

To add to the confusion, severa offices told us that the March 15, 2001,
lead had been discontinued.” We verified that the lead had been accidentally

*1nLos Angeles, the March 15, 2001, lead was assigned to a Los Angeles Police

Department officer assigned to the Joint Terrorism Task Force on the domestic terrorism
squad. Nothing was done before the lead was accidentally discontinued by the Oklahoma
City Division in April 2001.

* Birmi ngham reported that the March 15 lead was assigned to a supervisory special
agent. Birmingham stated that:

(continued)
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discontinued on April 10, 2001, because an Oklahoma City rotor was trying to
move the lead from one file to another in ACS. ACS automatically discontinued
the lead in the original file. The rotor was not aware of the problem, however,
and the lead was not reset until May 10."® Some offices also reported that they
were not on the distribution list for the March 15 lead and were unaware of it.

E. OIGAnalyss

During the course of the investigation, the OIG reviewed hundreds of
communications between and among FBI Headquarters, the OKBOMB Task
Force, and the field offices. These communications include teletypes and airtels,
and more recently electronic communications. They include communications to
and responses from the domestic terrorism case squads, as was the case with
most of the communications in the 1995-97 period, and communications to and
responses from the administrative staff, as was the case with the ECsin the
2000-2001 period. Viewed as awhole, atroubling fact becomes evident: a
significant number of these communications contain information that is, at be<t,
inaccurate and misleading. In addition, offices failed to respond to leads, lost
leads, and responded after deadlines had passed. |If the communications among
the FBI components in the OKBOMB investigation are not unique in this sense,
a problem of significant consequence exists.

Numerous tel etypes during the 1995-97 time period advised the Task
Force and Headquarters that field offices had searched their files for original
OKBOMB-related documents and evidence, yet many of these files yielded
origina FD-302s and other documents when searched by Oklahoma City in
2001. In 2001, a number of field offices responding to Oklahoma City’ s call for

(continued)
[The Supervisory Special Agent] has no knowledge of thislead. Birmingham can
find no indication that any steps were taken to cover the lead. However, it should
be noted that the lead was marked ‘ DISCONTINUED’ in ACS.

1% \\e do not believe that field offices can legitimately rely on the fact that the lead was
discontinued as their excuse for failing to act on the March 15 lead. The lead was not
discontinued until April 10, amost a month after the lead, which requested “immediate”
action, had been sent. The March 15 lead also made reference to the fact that there was a
problem that needed to be handled, and the field offices should certainly have been aware that
the case involved a defendant who was scheduled to be executed. We believe they should
have expedited their responses.
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all OKBOMB materias wrongly reported the absence of any OKBOMB
materials or failed to locate and produce all the OKBOMB materiasin their
custody. What is perhaps most surprising is that this problem is not restricted to
communications between line staff, but occurs with equal frequency in
communications approved by field office executive management to senior
Headquarters personnel. For example, we found numerous inaccurate
statements in the response to the Deputy Director’s May 12 directive to the field
offices to submit an explanation for the belated production of documents; in
each case, the response had been approved by the field office SAC.

Several of these inaccuracies may be explained in whole or in part by the
field offices understandable difficulty in crafting a response without ready
accessto their Auxiliary Office files. Additionally, it might be reasonable to
expect some ambiguity and imprecision in responses attempting to recreate
events that occurred amost six years before, and we recognize the pressures on
the field offices to respond to directives issued by the highest levels of the FBI
with short timelines. But in severa instances the misinformation transmitted to
Headquarters appeared to be the result of managers not making sufficient
inquiry of the basis for the explanation that was being provided to Headquarters.
The fact that the subject matter relates principaly to office administrative
functions and not an ongoing substantive investigation should not justify
relaxing the expectation that the information relayed by field officesisreliable
and that supervisors have taken steps to ensure its accuracy.

1. Destruction of Documents

Thirteen offices destroyed OKBOMB documents in response to
Shackelford’ s December 20, 2000, EC. Two other offices destroyed documents
prior to the EC. The destruction of these documents appears to have been
undertaken pursuant to FBI destruction policy, which allows for the destruction
of Auxiliary Office copies. However, the loss of Auxiliary Office copies means
that there may have been more documents that should have been disclosed to the
defense but were not.

A. Destruction Policies

The FBI’ sfile destruction policies, developed in conjunction with the
National Archives, are set forth in the FBI’s MAOP, Part I, Section 2-4.5. The
FBI Archive Specialist, currently Shackelford, isresponsible for administering
the file destruction policies and training FBI personnel in its requirements.
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File destruction rules vary depending on the case classification, whether
the office in question is the Office of Origin or the Auxiliary Office, and
whether specia circumstances exist. Generally, according to the MAORP, in
bombing cases the Office of Origin may destroy the file after 20 years.
Auxiliary Officefilesfor such cases, however, may be destroyed one year from
the date of the last relevant communication. The Auxiliary Office need not
notify the Office of Origin that it intends to destroy its Auxiliary Office files,
assuming it adheres to the general destruction policies.

Office of Origin files designated by FBI Headquarters in consultation with
the National Archives as having “national historical significance” should not be
destroyed but instead must be permanently retained for eventua transfer to the
National Archives. According to Shackelford, by “coding” a casefile, asthe
FBI did by designating the Oklahoma bombing matter “OKBOMB,” the FBI
effectively declares afile of nationa historical significance, thereby prohibiting
destruction of the Office of Origin files. Importantly, however, Auxiliary Office
files related to such cases are not affected by such classification and remain
subject to the genera destruction policies (one year from the last relevant
communication).’® Similarly, Shackelford stated that while the FBI's
administrative manual provides that matters in pending litigation are not subject
to file destruction, this restriction, too, does not apply to Auxiliary Office
files.'® According to Shackelford, in both instances the reason for the
distinction between Office of Origin and Auxiliary Officefilesisthat Auxiliary
Officefiles are presumed to consist only of copies. To ensure that only copies
are destroyed, the destruction rules and FBI destruction training both emphasize
that any original documents or materials in the Auxiliary Officefilesareto be

1ot Aucxiliary office files consisting of 50 or more volumes, however, are automatically
deemed as having national historical value and may not be destroyed.

1% The administrative manual states:
No field office may engage in file destruction until al litigation matters have been
searched through the office indices and relevant files identified and marked for
retention pending resolution of the litigation. Case files which bear the notation
that files are being retained due to pending litigation are to be maintained until
notification is received from FBIHQ that the litigation has been resolved. MAOP
2-4.5.1(3).
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removed from the files and forwarded to the Office of Origin prior to the
destruction of the Auxiliary Officefiles.

Field offices must keep arecord of file destruction by noting the case
number and date of destruction on a specified form.

B. Destruction of OKBOMDB Documents by Field Offices

The field offices that destroyed records insisted that they only destroyed
copies of materials that had been sent to the OKBOMB Task Force. While
probably true with regard to most of the destroyed documents, there is no way of
determining with certainty whether any originals not sent to OKBOMB aso
were destroyed. Moreover, even destruction of copies could impact the belated
documents. Over half of the belated documents consist of copies. Itispossible
that, if the field offices had sent the materials to Oklahoma City for analysis
rather than destroying them, some of those documents would not have been
found in Zylndex and would have been considered to be belated. In other
words, without the documents to compare with ZyIndex, it is difficult to know
whether the universe of belated documents would have been larger.

We attempted to determine whether any potentially discoverable material
had been destroyed based on the information that the field offices provided to us
inthe survey. Although FBI procedures require that alog be kept of al records
destroyed, there is no requirement that the field offices itemize the items
destroyed. Six of the offices indicated in the survey that they had no log. The
others provided logs specifying some limited information, such as the date of
destruction, but not the nature of the documents destroyed.

Six offices stated that they destroyed only teletypes. The other offices
either explicitly acknowledged destroying FD-302s or could not rule out that
FD-302s had been destroyed. Therefore, some materials within the discoverable
categories were destroyed by the field offices in response to the December 20,
2000, EC. The chart on the following page shows the field offices that
destroyed documents and the nature of the documents they said were destroyed.
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Table5: Document Destruction

After
12/20/00 ACS
Field Office EC? Nature of Documents Log Checked?
Anchorage Yes Incoming teletypes No No
Birmingham Yes Airtels; ECs; TTs; 302s (stamped or Yes Yes
notation that had been sent to OC)
Buffao Early Copies of teletypes No No
2000
Chicago Yes 302s and other materials; Yes No
copies/notation that original had been
sent
Jacksonville Yes Copies of teletypes, EC’s, 302s, inserts, No No
photos, videos
Kansas City Yes The teletype sub-file containing Yes No
incoming and outgoing teletypes
Las Vegas 1998 Work copy file; unknown contents; only No No
copies
Memphis Yes Documents already uploaded or Yes No
previously sent to OKBOMB; 302s,
ECs, inserts
Milwaukee Yes 15 volumes: Duplicate teletypes, ECs, No No
302s and inserts
New Haven Yes All copies; 85 original items sent to No No
OKC; teletypes and misc. documents not
further clarified
Omaha Yes Copies of incoming teletypes Yes No
Phoenix Yes 18 volumes of incoming tel etypes Yes No
St. Louis Yes Subfile 1; 8 volumes of incoming Yes No
teletypes
San Diego Yes Portion of 1 subfile: DMV and other Yes No
records checks (fax cover sheets
indicating had been sent to OKBOMB)
Springfield Yes All documents other than 105 sent to Yes No

Okl. City; 1Asincoming teletypes/302s
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Through alabor intensive process, the FBI may be able to obtain some
information about the documents that were destroyed although they cannot
recreate the actual document. By using ACS, FBI personnel may be ableto
identify certain key information about the items that were destroyed.™® The
discoverable materials — FD-302s, inserts, and 1As — can then be checked
againgt Zylndex and the hard copy records to determine whether they were
disclosed to the defense. If, however, it was determined that some of the
destroyed documents had not been disclosed to the defense, the FBI would only
have limited information about the document; the substance of the information
on the document would not be available. The FBI wasin theinitia stages of
reviewing the work needed to undertake this process when the events of
September 11, 2001, interceded, and they stopped the process. Accordingly, at
this date, we do not know what, if any, effect the document destruction had on
the number of belated documents.

We a so questioned why the information about the destroyed documents
had not been reported to the defense or the court during the proceedings
regarding McVeigh's execution. Connelly said that he had never been told that
documents had been destroyed. He further stated that he had not reviewed the
archivist’s December 20, 2000, EC and therefore was not aware that the field
offices had been given permission to destroy documents. He said that he would
have informed the defense and the court if he had known about the document
destruction.

We also asked the FBI’s General Counsel, Larry Parkinson, what he knew
about the destruction of documents. Parkinson said that he was aware of the
Columbia Division's missing documents that were presumed to have been
destroyed; however, he was not aware that other field offices had destroyed
material. Parkinson acknowledged that sometime in May 2001 he had read
Shackelford' s December 20, 2000, EC granting the field offices authority to
destroy documents. He said, however, that at that time he and everyone else
involved in resolving the problem at FBI Headquarters were focused intently on
making sure that there were no other OKBOMB documents remaining in the
possession of the field offices that had not been forwarded to Oklahoma City.
He conceded that he did not really concentrate on the possibility that documents

193 See footnote 105 for a description of how the FBI was able to reconstruct information
about the Columbia Division’s missing documerts.
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had been destroyed. He aso stated that one of the reasons he had not focused on
the issue was because the OIG was investigating the belated documents
problem. '

Defenbaugh and White also told the OI G that they had no knowledge that
documents had been destroyed during the archival process. Defenbaugh
reiterated that he had not been aware of the archival process when it started and
when he learned about it, he did not focus on the fact that destruction of copies
might be a problem. White told the OIG that he assumed that nothing had been
destroyed because of the January 30, 2001, EC instructing the field offices not to
destroy OKBOMB materials.

Other senior FBI officias, including Jarboe and Watson, also
acknowledged being aware by mid-May 2001 of Shackelford's December 20,
2000, EC authorizing the destruction of documents. Both officials stated that
they were focused on other issues, such as getting documents to Oklahoma City,
and they took no steps to determine whether documents had been destroyed by
the field offices.

Richmond said that she was aware that some field offices had destroyed
documents because at least one, Chicago, wrote in its response to Richmond's
January 30 EC that it had destroyed some of itsfile. Richmond said that she did
not consider the impact of the destruction on the discovery problem. She said
that her primary concern was that destruction made it more difficult for her to
find documents when Headquarters or field offices contacted her with questions.

%% n our interviews, most FBI officials told us that they had not focused on the
destruction issue because they were dealing with determining whether the field offices
continued to maintain possession of OKBOMB documents and did not raise the OIG
investigation as a reason for their inaction. In addition, given the fact that the FBI thoroughly
investigated Columbia’ s missing documents while the OIG investigation was ongoing, we
doubt that the OIG investigation had much impact on most officials actions or inactions
regarding the destruction issue. After reviewing the draft report, Parkinson noted in his
written response that it was inconsistent “and unfair” to criticize the FBI (as we do in Chapter
Five, Section 1) for investigating certain issues during the OIG investigation and then to
criticize the FBI for failing to investigate the destruction issue. We do not believe that our
criticism is inconsistent given that we state that the FBI should have notified Connelly, not
that it should have investigated the issue, and the notification could have been based on
information that was already in FBI Headquarters' possession. Any additional investigation
that was needed could have been coordinated with the OIG.
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Vernon aso acknowledged being aware that some field offices destroyed
documents, although she was unsure when she learned that fact. She said that
she did not raise the issue with anyone because she assumed that FBI officials
and the OKBOMB prosecutors who were working on reviewing the documents
would have been aware of the issue from reading Shackelford’ s December 20,
2000, EC.

We believe that the court and defense counsal should have been informed
of the FBI’ s destruction of documents, in addition to being given the belated
documents, while McVeigh's stay of execution was being litigated. The
prosecutor, Sean Connelly, said that had he been told, he would have notified
the court and the defense about it in the litigation concerning McVeigh's request
for astay. A breakdown in the FBI prevented defense counsel from learning
information about the destruction of documents. While the notification should
have happened, the fragmented nature of the process for dealing with the belated
documents made it difficult for individuals to appreciate the significance of the
December 20 EC. We aso found that FBI supervisors did not understand the
role that copies played in the review process and assumed that the destruction of
copies would not affect the process.

We did observe afew other issues relating to document destruction that
merit comment. Given our understanding that the FBI requires offices to keep a
destruction log, we questioned the field offices that said they destroyed
documents but did not keep logs. Several of the offices indicated that they did
not keep logs because they were the Auxiliary Office rather than the Office of
Origin. We did not find such an exception to FBI policy in the administrative
manual. One office responded to the OIG survey by stating that it had kept no
log of its destruction but sent us the log when we conducted follow-up
interviews. Another office failed to respond to our request in the OIG survey for
the destruction log but then sent the log when we conducted the follow-up
interviews.

We also found that even though the field offices destroyed documents
pursuant to Shackelford' s authorization, they did not follow the guidelines set
forth in his EC. Shackelford authorized field offices to destroy items that had
been uploaded to ACS; yet only one office stated that they checked ACS before
destroying the material. When asked to explain, afew offices stated that ACS
was restricted, although none of them attempted to have the restriction lifted
before proceeding with the destruction. Others stated that ACS was not checked
because it was not required by FBI policy, because the employee handling the
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destruction was experienced, and because the documents had been serialized. If
the offices had followed instructions and only destroyed documents that had
been uploaded into ACS, we could determine with more confidence whether the
OKBOMB defendants had received copies of the documents that were
destroyed.

C. Columbia Divison’s Missing Documents

On May 16, 2001, the Columbia Division notified Stenhouse, who had led
the FBI’ sreview of the second wave documents, that Columbia could not find
11 volumes of Columbia s OKBOMB file. Columbia ASAC Paul LaCotti, Jr.
told the OIG that Columbia Division personnel searched the office for
OKBOMB materiasin response to the May 11, 2001, EC from Headquarters.
Columbia found volume 12 on the pending files rotor. According to LaCaotti,
based on this search Columbia realized that 11 volumes of the case file were
missing. LaCotti stated that the entire office was searched without success. In
addition, FBI Headqguarters and Oklahoma City were contacted to seeif they had
the files; both responded negatively.

Columbia personnd told the OI G that they had moved officesin early
1999. The Administrative Officer stated that he felt certain the files had been
moved out of the old building. He stated that there had been alog of items
moved out of the building, although he was not certain that anyone had checked
the inventory when the files were moved into the new space. The
Administrative Officer reported destroying the log about a year after the move.
The Administrative Officer also raised the possibility that the 11 volumes had
been destroyed. He told the OIG that after the move the File Supervisor had
assigned a night shift employee to destroy all eligible Auxiliary Officefiles.

The File Supervisor told the OIG that Columbia searched for the files for
several days. He said that he and others talked with everyone, currently
employed and retired, who might have had any contact with the files and that
“everyone looked everywhere.” The File Supervisor drafted an EC dated
May 17, 2001, to FBI Headquarters summarizing Columbia's efforts. The EC
stated that on May 14, 2001, 28 current and former employees were contacted
and from May 14 through May 16, 39 locations, including all safes and file
cabinets in the Columbia Division had been searched. The File Supervisor told
the OIG that three possibilities were equally likely: (1) the files had been logt,
(2) the files had been destroyed by the night shift employee, or (3) the files had
been sent at some point to Oklahoma City.
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Although some Columbia personnel thought it highly likely that the files
had been destroyed, the evidence on that point is not clear. The night shift
employee responsible for destroying Columbia's eligible files stated that she did
not recall destroying any OKBOMB files, athough she also acknowledged that
the case number would have meant nothing to her. She pointed out, however,
that her destruction logs do not list any OKBOMB destruction. She stated that
shefilled out aform for each file volume just prior to shredding it, noting the
file number along with the date of destruction. The employee told the OIG that
she believed it would have taken her weeks to destroy 11 volumes of files
(because file destruction was done as an adjunct to her regular duties), and she
thought it extremely unlikely that she would destroy 11 volumes over such a
period without recording any of them. In addition, we were told that the
Columbia OKBOMB volumes had been changed from brown coversto red
covers prior to the move to the new offices. The night shift employee said that
she had not destroyed any files with red covers.

In summary, 11 volumes of filesin one of the FBI’s most important cases
disappeared without any record as to their disposition.

After being notified of the missing Columbia documents, Stenhouse led a
project to identify the missing documents and determine whether they had been
disclosed to the defense before the defendants' trials. The FBI concluded that
854 documents were missing but only 27 would have been discoverable
(FD-302s or inserts). After the review of the 27 documents was completed, the
FBI concluded that 26 had been disclosed to the defense.'® The one insert that
had not been disclosed was an insert listing telephone subscriber information.
The telephone subscriber information had been disclosed on another FD-302.

1% T6 reach its conclus ons, the FBI first determined that there were 854 serials missing
because volume 12, the volume that was found on the rotor, started with serial 855. By using
ACSto access FOIMS, the FBI could learn for each serial number the type of document, the
date the document was created in FOIMS, to and from whom the document was addressed,
and in some cases, a brief topical description. From thisinformation, the FBI determined that
only 27 documents were FD-302s or inserts. The remainder were teletypes, airtels, and other
internal memoranda that would not have been discoverable. The FBI then searched for each
of the 27 discoverable documents using ZyIndex. If a potential match was located, the actual
physical document was pulled from the Task Force files and matched to the Columbia
Division serial number. Through this method the FBI was able to match 26 Columbia
Division serial numbers to documents that had been properly disclosed to the defense.
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CHAPTER SEVEN
OIG RECOMMENDATIONS

We believe it isimportant to acknowledge the many difficulties faced by
the OKBOMB investigators, both on the Task Force and in the field, and the
general success they had in overcoming those difficulties. This case involved
the FBI’ s entire organizational structure, thousands of employees, tens of
thousands of investigative reports and over a million records, and the
Investigation of tens of thousands of individual leads. Most of the investigative
work was accomplished in a short time frame of only afew months. The
perpetrators were arrested and tried. And according to the appellate courts that
have reviewed the matter, they received fair trials. The belated documents
should not undermine the significant accomplishments of the individuals who
assisted in the OKBOMB investigation.

The real significance of the belated documents and the OIG investigation
of the circumstances surrounding them is much broader than the impact of the
problem on the OKBOMB case. What we found in essence was that the FBI has
not spent enough time, money, and attention on document management. |t is not
the glamorous part of the agency’s mission. We found awide variety of flawsin
the FBI’ sinformation systems. The FBI has known about many of these
problems for some time, either because the OIG has discussed them in other
reports (some of which we discuss in this chapter) or because the FBI has found
them through their own reviews. Little has been done to remedy those
problems, however.

The tragic attacks occurring on September 11, 2001, demonstrate that the
FBI continues to be faced with cases of the scale and dimensions of OKBOMB
and that the lessons learned from OKBOMB continue to be relevant. While
OKBOMB occurred over six years ago, the FBI’ s document management
process remains generally unchanged, as does the technology on which it
depends. In one of several criticisms about the FBI’ slack of current technology,
the FBI’ s Assistant Director for Information Resources noted that employees of
the FBI, an information gathering agency, only had access to the Internet
through a limited number of machines and could only email other FBI
employees. He compared the deficiency to agents only being able to telephone
other agents.
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We believe that now is the opportune time for the FBI to reexamine its
document management process in the context of the technology available today
aswdll asthe technology that is likely to be available in the future. We believe
that the goal should be to build a system that is efficient, reliable, user friendly,
and expandable.

The vast mgority of our recommendations concern automation systems.
Although the automation system did not cause the belated documents problem,
an effective automation system would likely prevent the reoccurrence of another
such problem. But, while improvements to the FBI’ s automation may provide
benefits for the discovery process, the real benefits would be seen much earlier —
In the investigative stage and in improvements to employee productivity.

I. Information Management

Significant effort needs to be put into planning a true information
management system that 1) can be used to track information; 2) can be used to
search for information; and 3) can eliminate the need for independent databases.
The FBI isin the process of creating a new generation of automation — Trilogy.
We did not investigate Trilogy and therefore do not know the exact design
specifications for that system. Nonetheless, we set forth some of our
observations and recommendations regarding information management and
automation that may prove useful during the process of developing and
implementing Trilogy.

A. Commitment to Automation and Focuson I nformation
M anagement

While the FBI has spent many resources developing automation systems, it
has not fully utilized them. Most of the senior managers to whom we spoke
acknowledged that they had no understanding of ACS, did not useit, and relied
on their secretaries to obtain information off of the computer for them. They
complained that the system was too difficult to use. Indeed, about the only
consistent information we received during our investigation was the universal
didlike for ACS by supervisors, agents, and support personnel. On the other
hand, personnel in the Information Resources Division believed that some of the
complaints about ACS were the result of field managers and FBI Headquarters
lack of commitment to automation — in other words, the system seemed
cumbersome because employees refused to familiarize themselves with it.

177



Based on our own observations, we agree that ACS is extraordinarily
difficult to use, has significant deficiencies, and is not the vehicle for moving the
FBI into the 21% century. It isalso true, however, that rather than aggressively
trying to remedy its automation problems the FBI has tolerated the devel opment
of duplicative systems. one paper and one automated. The FBI is smply too
big and the cases are too large to continue to rely on paper as the chief
information management tool. Y et, because the FBI has tolerated the continued
reliance on paper as an alternate system, the FBI’ s automation systems have
suffered. Inefficiencies have been created, such as when field offices wait for
the “éectronic communication” to arrive through the mail before acting onit. In
addition, when some employees are not utilizing the automated system properly,
the data in the system becomes unreliable because it is not complete.

Any new automated system will meet the same fate as ACS unless FBI
managers commit to using it and enforce its use throughout the FBI. That is not
to say that paper will suddenly disappear from the FBI. We are not ready to
advocate for a completely “paperless’ organization given that the FBI must
interact with prosecutors, defense attorneys, and court systems and must keep
track of documents and evidence that are received from individuals outside the
FBI. But we believe that the FBI must commit to relying on automation as the
primary means for accessing, retaining, and transferring information. This
means, at a minimum, that al employees must be extensively and properly
trained and that the efficient use of automation must become part of the basic
job requirements.

The FBI aso needs to foster and maintain an attitude throughout the
agency that information management is an important part of the FBI’s function,
rather than a sudden focus on the issue when acrisisis at hand. On several
occasions the OIG has advised the FBI that it had significant information
management problems, yet little was done to remedy the deficiencies.

In our July 1999 report on the Justice Department’ s campaign finance task
force, we carefully tracked ten critical pieces of intelligence information and
how they were handled by the FBI and the Department. We found that key
information from the critical documents at issue either had not been entered into
ACSin amanner that could be searched or had not been entered into ACS at all.
We also found that many of the FBI personnel we interviewed were not well
versed in the use of the FBI’ s database system and had erroneous beliefs about
the way it operated. We recommended that the FBI amend its practices and
regulations so that more information is entered into ACS and its computer
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databases. We also recommended supplementary training for FBI agents on
ACS, which we called “crucia to the integrity and utility of the ACS system.”
Y et, despite agreeing to do so, the FBI never implemented any of these actions.

In areport issued in November 1999, we described significant deficiencies
in the FBI’ sinvestigation into the death of afedera inmate, Kenneth Michael
Trentadue, and the FBI’ s handling of the evidence in that case. For example, the
FBI misplaced for several years negatives of photographs taken of the body and
the cell. The FBI was unaware that it possessed an important piece of evidence
involving chain of custody and, after the OIG discovered its existence and asked
that it be preserved, the original was destroyed because the FBI failed to
safeguard adequately the document. We aso found that documents had been
misplaced, serials had been uploaded to the wrong file in ACS, evidence from a
different case was in thefile, and differing versions of the same electronic
communication were in the file.

The OIG’s Lost Trust report, completed in February 2001, also described
significant failures by FBI agents who failed to turn over evidence to
prosecutors during a series of cases that began in 1989 into corruption in the
South Carolina General Assembly. In those cases, the FBI failed to discloseto
prosecutors important FD-302s and failed to disclose others in atimely fashion.
We concluded that the documents were not intentionally withheld but that the
FBI’sfallure to produce these documents was the result of inadequate record-
keeping and inadequate organization of the files, which was exemplified by the
fact that FBI agents and prosecutors had to depend upon the records of defense
counsdl’ s paralegal to determine whether and when a document had been
produced in discovery. We described how the FBI’s case fileswerein
substantia disarray and disorder and how the FD-302s were not even filed in the
officid file. We concluded that the FBI agent on the case was overwhelmed
with the amount of work and that FBI managers provided insufficient support to
ensure that the files were organized.

These reportsillustrated significant deficiencies in the attention the FBI
gave to handling documents appropriately or correcting deficiencies that were
identified, and in our view, gave insufficient responses to addressing those
problems. The reports aso show that even on cases involving many fewer
documents, the FBI had difficulty tracking and processing its documents
effectively.

Although former Director Freeh imposed a one-day “stand down” to focus
on document management, until the FBI as an ingtitution places more emphasis
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on managing the information that it has, problems will continue to exist. The
problems may not be as publicly exposed as they were in OKBOMB, but they
will continue to bedevil individual agents and prosecutors. We aso would note
that although this problem has been framed in terms of the defense not getting
access to certain material, some of the information also did not get to the
prosecutors. The failure to manage information properly has important
implications for the prosecutors own tria preparation. When information must
flow through cases, agents, and even agencies, the FBI must have in place a
reliable, trustworthy, and useful information management system.

B. Smplification of Record Keeping

The primary cause of the belated documents was the difficulty of moving,
without error, thousands of documents through the many procedural steps and
physical locations required by the FBI’s document management system. The
development of Trilogy offers an opportunity for the FBI to smplify its entire
document management system. Supervisors could, for example, review
electronic versions of documents rather than having paper be sent from agents,
to secretaries, to rotors, and then to supervisors.

Another related recommendation is to reduce the number of record-
keeping formats, al of which require different procedures. During our
Interviews, numerous agents and supervisors questioned the need for the
mindboggling variety of forms utilized by the FBI, particularly the need for
inserts. Although we were told the difference between FD-302s and inserts, in
practice it appears that substantive information is placed both on FD-302s and
inserts. Indeed, in OKBOMB, the inserts were disclosed to the defense because
the prosecutors could not make a useful distinction between the information on
the FD-302s and the information on the inserts.

We believe that the use of inserts can lead to problems. Important
information, which may not seem important to the FBI agent writing the insert,
can get lost amply because it is placed on the wrong form. The use of inserts
also can create discovery problems. Inserts are rarely disclosed; many, possibly
most, prosecutors do not know that they exist and rarely see them. Based on the
information that we received, some agents believe that inserts are not
discoverable, and some agents may even use them because of that fact. Infact, a
report is discoverable or not based on the information contained within it, not
because of the format of the report.
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We recommend that the FBI evaluate its record keeping procedures with
the goal of smplifying the process. This process should be integrated with the
development of Trilogy as some forms or documents currently in use might be
eliminated with a new computer system.

In addition, if the FBI believesthat it is necessary or useful to have a
document that is atrue “original,” then it needs to revise its system for creating
them. Practicesin the field have circumvented the FBI’ s policies regarding
originals. One possibility would be to have a stamp to mark documents as
“originals.” Another possibility isthe use of eectronic signatures, which would
allow the FBI to transmit “origina” documents electronically, thereby
preventing the loss of documents and creating an audit trail.

C. A User Friendly and Reliable System

Some of the criticism of ACS involves obvious problems that have been
known by the FBI for sometime. The system is not user friendly. Relatively
simple tasks require numerous steps. As one supervisor told us, he keeps sets of
instructions under the glass on his desk so that he can remember how to use
ACS o review the leads assigned to his agents. In addition, the system crashes
or freezes often. We observed this problem repeatedly. When we interviewed
administrative personnel in various field offices and asked them to show us
something on ACS, the system often stopped working. Field offices were
unable to use ACS to find OKBOMB documents when Headquarters asked them
for explanations. If these problems are not fixed, then Trilogy will be as
ineffective as ACS.

We received conflicting information regarding the development of ACS.
Field personnd told us that the field was not sufficiently consulted during the
devel opment phase while Headquarters personnel told us the field had been
extensively consulted. The development of Trilogy should involve agents,
supervisors, and rotors so that the people who actually use the computer system
will have asay in how the system will meet their needs. In addition, the system
designers need to know how the system actually will be used in the field.

D. Tracking Information

For tracking purposes, ACS s universal seriaization system isaclear
improvement over FOIMS. However, we cannot say that as aresult there will
never be another OKBOM B-type problem with documents. First, universal
serialization does not guarantee that every item in the FBI’ sfiles can be
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accounted for. Only FBI-generated documents can be uploaded into the system.
Therefore, there is still the potential for documents to be lost, misfiled, and
misplaced. Second, uploading documents from aword processing system into a
database, asisrequired by ACS, adds an extra step and increases the
opportunities for a document to be lost.

One solution to the uploading problem is to integrate the creation of FBI
generated documents into the automated system. We understand that other
agencies, such as the Bureau of Alcohol, Tobacco and Firearms, create the
document in the system that also tracksit.

E. Retrieving Information

Although ACS allows full-text retrieval, it is not an effective case
management tool. One reason is that performing searches for documentsin
ACS s too time consuming. Accordingly, any new system should have easy to
use search capabilities so that separate systems, such as Zylndex, can be
eliminated.

F. Integrated Databases

For major cases and crisis situations, Rapid Start and ZyIndex are used to
compensate for ACS' s deficiencies.'® We believe that the FBI should work
toward eliminating crisis management software (as well as eliminating other
independent systems). The goa should be to build document management and
lead tracking systems that are expandable to meet every situation. Using
Separate systems to manage particular cases creates problems. For one,
personnel have to be trained on different systems. Since Rapid Start and
Zylndex are used infrequently, the training is often forgotten before it is used.
One individua told us that although she had received training a few years ago,
sheis not confident in her current skills, particularly given that Zylndex had
been upgraded since her training. In addition, it is difficult to get information
from ACSinto Zylndex. Consequently, hard copies and disks still have to be
sent, thereby reducing efficiency and increasing the chances for itemsto be lost.

1% \we understand that there are many other independent database systems in use
throughout the FBI.

182



Increasing the number of database systems in use increases the chances
that information will not be found since not every employee will know or think
to check every system.’®” Having information in separate systems that cannot
communicate with each other increases the number of steps required to get
complete and thorough information about particular individuals or subjects.
Indeed, at the time of our investigation Rapid Start did not have afield to note
the serial number of the document that responded to the lead. Therefore, to find
the response to alead, hard copies of the response had to be kept with a hard
copy of the lead creating additional steps, complexity, and opportunities for
error within the document management system. This has serious ramifications
in the current environment when it is particularly important for agents to be able
to quickly and easily access all known information about particular individuals.

Although we believe that separate database systems can lead to problems,
others disagreed and told us that they did not believe that Rapid Start in
particular should be integrated into ACS. They believed that integrating Rapid
Start with other databases would severely reduce its effectiveness as a crisis
management tool by making it too complex or too dow. While it may be true
that integrating Rapid Start into ACS would create difficulties, it also may be
true that integrating it with a different, more effective database would not create
the same problems. We did not resolve thisissue, but we believeit isan
important one for the FBI to consider in the development of Trilogy.

107 A prime example of thisissue arose with the FBI's “lead sheets.” Rapid Start uses an
Information Control Sheet, also known as a lead sheet, to track leads and lead responses.
When an individual with information called the FBI’s OKBOMB hotline number, an agent
put the information on the lead sheet. The information was entered into Rapid Start and a
lead was generated requesting investigation from either an OKBOMB Task Force agent or an
Auxiliary Office agent. When the response came back, it was noted on the lead sheet and in
Rapid Start. Some OKBOMB prosecutors, however, were either unaware of the existence of
the lead sheets or did not appreciate their significance until Nichols' trial when alegal issue
regarding the lead sheets was raised by the defense. Although the information on the lead
sheets generally was not important in itself (or it would have been reflected in an FD-302), in
at least one instance the failure to check alead sheet led a prosecutor to ask questions of a
defense witness based upon information that was inaccurate. The prosecutor argued to the
jury that a witness had not reported information in atimely way to the FBI. In fact, the lead
sheet established that the witness had reported the information. In another instance, the
information contained on alead sheet was used to support a prosecution witness's testimony.
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II. Training

No automation system will be effective unless personnel receive adequate
training. We conducted a limited review of the FBI’s computer training. New
agents receive ten hours of training on ACS. Two in-service classes are also
offered: a2-day class that most agents eventually take and a 3-day class usualy
taken by support personnel. We were told that 10 hours was insufficient to
teach new agents how to effectively use ACS, athough we acknowledge that
even with 16 weeks of training there is still only so much time that can be
devoted to any one subject. The FBI Information Resources Training unit,
which is responsible for new agent and in-service computer training, also told us
that they believed that they had not received clear guidance asto what ACS
skills agents need to perform their jobs effectively. Therefore, the training unit
believed that it was not necessarily teaching the minimum set of skills agents
really needed.

The training unit also noted that agents are not required to demonstrate
minimum ACS competence to graduate from the training academy. Although
there are certain skills that agents must have in order to graduate (for example,
firearms skills, knowledge of legal issues, and investigative techniques), ACS
competence is not included in these “core” skills. In addition, because thereis
no consistent policy on ACStraining and levels of competence, thereis
widespread variation among the field offices on ACS use.

Accordingly, we recommend that the FBI evaluate its computer training in
order to develop a clear understanding of what agents need to perform their job
duties effectively. As one aspect of its commitment to an automated system, the
FBI should consider whether computer usage should be considered part of the
core skills needed to graduate from the new agents training academy. The FBI
should also consider mandatory refresher training to ensure that agents are kept
abreast of changesto the system and that they are using the technology available
to them.,

[11. Other Recommendations

During the course of our investigation, we observed other issues involving
disparate problems.
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A. Leads

Although there are traps for the unwary regarding the sending of leads,
we found more significant problems with field offices’ procedures for
responding to leads. Aswe discussed in Chapter Six, asignificant portion of the
field offices failed to respond appropriately to Shackelford' s and Richmond's
leads. Field officeslost leads, ignored leads, failed to respond timely, and
responded inaccurately.

108

In many instances, these failures were the result of the lack of adequate
systems to manage leads. One contributing factor is that ACS does not
efficiently notify individuals that leads exist. Aswe weretold, itisnot a
“you’'ve got mail” system. Asaresult, some offices wait for the hard copy to
arrive. Thisincreases delays and increases the potential that leads will not be
handled at all.

Another serious problem is the inappropriate use of the designator “cover”
to indicate action on alead. In afew instances, individuals inappropriately
marked “cover” when they had done nothing on the lead. In other instances,
however, offices seemed to have systems permitting leads to be “ covered” even
though the task set out in the lead had not actually been completed. We believe
that the FBI cannot effectively manage leads without a clear understanding of
what congtitutes “covering” alead. Field offices also do not consistently use the
comments field in ACS that shows what has been done to complete the lead.
We recommend that procedures be initiated to require that leads cannot be
covered without an explanation of what has been done to cover it, such asthe
seria number of the FD-302 or other document that completed the task assigned
inthelead. We aso recommend that future automation systems incorporate the
means to allow supervisorsto easily review leads, to be informed of outstanding
leads, and to be informed of how |eads have been handled. It would be
particularly useful if atickler system were incorporated automatically to allow
both the agent and the supervisor to know that a lead deadline date was
approaching. And some of ACS's eccentricities need to be eliminated, such as
the automatic setting of a 60-day deadline for “immediate” leads.

108 Eor example, as previously discussed, an Oklahoma City rotor accidentally
discontinued a lead when she thought she was moving it to adifferent file.
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B. Lead Tracking

Although Rapid Start isfairly effective as amajor case lead tracking
system, improvements can be made. 1n addition to the recommendation
regarding integrating lead tracking with a document management system, we
also recommend:

Universal lead numbers. Some field officesin OKBOMB tracked their
leads using local lead control numbers. Aswith universal serialization,
the field offices should be able to input information that would generate
auniversal lead number that could be tracked by both the field office
and the Office of Origin. We understand that this continues to be an
issue with the FBI’ s investigation into the acts of terrorism against the
World Trade Towers and the Pentagon and that while many field offices
are using Rapid Start, the information in the systems are not connected.

L ead numbers on Investigative Reports. Every lead should have alead
control number. During our investigation, we saw teletypes without
lead numbers. An efficient automated system would have the lead
number automatically entered into the lead. The corollary to thisis that
the responding investigative report must have the lead number. Asthe
OKBOMB Task Force noted in one of its teletypes, hundreds of hours
were spent trying to match responses with leads.

C. Temporary Duty Personnel

The FBI is particularly good at putting substantial resourcesinto acrisisin
ashort period of time. That capacity greatly increasesits ability to investigate
major crimes rapidly. However, the use of large numbers of persons on
temporary duty (TDY) can create problems, and the shorter the rotation period
the more problems that are created.

For one thing, although it should not have to be said, field office managers
should not use mgjor investigations as an opportunity to offload problem
employees. If the employees are not performing effectively in the field office, it
iIsunlikely that they are going to perform better in a crisis environment with less
supervision.

The FBI should consider whether there are viable aternatives to short
rotation periods. In some cases, short rotations may be necessary because
individuals are unable to be away from home for extended periods. On the other
hand, it may be that field office managers are reluctant to let good employees
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who are working on other matters leave for extended periods. In the latter case,
we believe that priorities should be shifted to alow for extended details.
Although we gppreciate that lengthening the rotation period may reduce the
number of individuals available, the reduction in problems may improve the
effectiveness of the team.

D. Administrative File Reviews

We understand that supervisors periodically conduct file reviews. Because
we did not investigate this particular issue in depth, we do not know how
thoroughly supervisors actually examine the administrative aspects of thefile as
opposed to the substantive aspects, such as whether the agent is interviewing the
appropriate individuals. We suspect, given time constraints and the press of
other duties, that many supervisors do not focus on whether documents are
drafted, filed, uploaded, indexed, and otherwise handled properly.

Consequently, the FBI should consider whether the administrative officer should
initiate file reviews. We understand that the Columbia Division has instituted
such asystem. If done properly, these reviews would likely revea individual
and systemic deficiencies.

E. IMAs(Rotors)

Severd field officesindicated that they had difficulty filling and keeping
filled their IMA positions. Some managers asserted that the low pay for this
position made it difficult to fill. Our sense was that thisis an important position
in the office and to the extent that IMA positions go unfilled or filled by
unqualified individuals, the efficiency of the office isreduced. Severa FBI
managers suggested that given the important computer skills needed, the
position could be upgraded. We would recommend that the FBI evaluate the
IMA position and determine whether the position needs to be reclassified or
whether other steps are needed to ensure that the FBI maintains full and capable
staffing for these positions.

We also understand that the number of IMAS has shrunk as the FBI
focused on hiring agents. Managers complained that while there was formerly
one rotor per squad, squads now share rotors with the result that there are often
backlogsin filing. 1t may be that at one time it was considered that computer
systems would reduce the number of IMAS needed. Because ACS did not
eliminate paperwork requirements, however, the FBI continues to need
substantial clerical support. Unless Trilogy substantially reduces the need for
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transmitting and filing hard copies, the FBI should evaluate whether it needs to
budget for more IMA positions.

F. Post-CaseReview

While the FBI and the Department of Justice have initiated in-service
training on investigating and prosecuting certain types of emerging or complex
crimes (for example, health care fraud and computer crimes), neither
organization has done a particularly effective job at learning about
administrative and organizational issues from prior cases. Different prosecutors
and agents tend to supervise mgjor cases, and each new investigative and
prosecutorial leader must develop an organizational and administrative structure
and develop solutions for innumerable problems, even though many of the
Issues have been dealt with time and time again in prior cases.

We spoke to severa prosecutors and lead investigators of magjor cases, all
of whom said that they had never been “debriefed” about the difficulties,
challenges, or issues that they had faced. We believe that some process should
be ingtituted formally to capture the wealth of knowledge that is gained when
major cases are investigated and prosecuted. Either the Department of Justice or
the FBI should be charged with the responsibility of ensuring that some
procedure exists to learn from past efforts. One possibility isto have periodic
working groups that would meet, perhaps gathering personnel from severa
cases (including former employees), to discuss major case problems, issues, and
solutions. These ideas ultimately would be distilled into protocols (discussed
below) that could be used by the personnel assigned to subsequent cases.

We raised this issue with severa individuals during our interviews. While
most generaly thought the idea had merit, severa raised potential problems,
One such problem was the difficulty of getting individuals to talk about or
acknowledge their mistakes. While learning from mistakes is valuable, we do
not believe that the focus of the discussion necessarily needs to be on identifying
mistakes or identifying individuals who made mistakes. Rather, the focus
should be on identifying various challenges and how to solve them. Asjust one
example, it would be useful to know that the FBI’ s chief crisis document
management tool, Zylndex, requires that the field send documents loaded onto
floppy disks. That information could be incorporated into a set of instructions
that would be immediately sent to the field rather than having a new
Investigative team figure it out many days into the investigation, as happened
with the OKBOMB investigation.
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Another problem that individuals raised was whether a written document
would be discoverable by defendants. We believe that awritten document that
focuses on procedures for organizing and running major case investigations
would not be discoverable any more than the law enforcement agencies
procedural manuals are discoverable. In any case, we do not believe that the
possibility that the document might be discoverable should prevent the
Department and the FBI from taking steps to improve future investigations and
prosecutions.

G. Development of Protocols

We were told that the OKBOMB Task Force repeatedly was forced to
develop solutions for problems as it went along. To some extent, thisis
inevitable. Even the best planning is unlikely to foresee every issue that will
arise given that every caseis unique factually. But, we believe that having a
protocol in place at the very beginning of a maor case would improve the
effectiveness of the investigative team, particularly in the early, often chaotic
daysof acrisisor mgjor investigation.

The protocol should address issues likely to be faced by the investigative
team. The protocol could include a set of instructions that would be sent out
immediately to al field offices and Legats regarding, among other issues,
document management. The protocol should specifically set out what is to be
sent to the Office of Origin, the number of document copies to be included,
whether disks are needed, the subfiling system to be used, and specific
instructions for handling subpoenas, telephone records information, and other
key items. These instructions would be developed in a non-crisis atmosphere
when due consideration could be given to the possible ramifications of different
actions,

The protocol also could discuss, even if it did not completely resolve,
other issues that might be faced by prosecutors and investigators during the
Investigation, such as discovery issues, including the scope of discovery and
how to organize discovery; how to get information from other agencies,
different databases that should be checked to get information; and other
important topics. The protocol might include samples of correspondence,
motions, or other items thereby saving time reinventing these documents.

The FBI should consider training a cadre of experienced administrative
personnel who could be deployed immediately to organize the information
management and administrative aspects of mgjor investigations. It would also
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be beneficial to assign an individual with managerial responsibility for the
administrative side of the investigation. In OKBOMB, athough there were
many individuals with responsibility for some aspect of the administrative effort
—such as discovery or filing or Zylndex — there did not seem to be one personin
charge of ensuring more broadly that information management was in place and
running smoothly.

H. Destruction of Documents

We recommend that the FBI’ s Office of General Counsel review the FBI's
policy of authorizing the destruction of documents while litigation is pending.
Although the destruction policy only pertainsto copies and only under certain
guidelines, as we have seen in this instance, the field offices ignored the
guidelines, and the retention of copies was important. Accordingly, the Office
of General Counsel should consider whether any destruction should take place
during pending litigation and whether destruction logs should include more
complete information about the files being destroyed.
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CHAPTER EIGHT
CONCLUSION

The disclosure of hundreds of OKBOMB documents one week before
the scheduled execution of McVeigh raised questions as to whether the FBI
had intentionally failed to disclose the documents and how the belated
disclosures could have occurred. Because of the importance of these issues,
the OIG expended significant resources to investigate the circumstances
surrounding the belated production of documents. These issues have critical
implications not only for the Oklahoma City bombing case, but also for how
the FBI handles documents in its other investigations.

Based on our investigation, we concluded that the FBI had not
intentionally withheld discoverable documents. Rather, the evidence
showed that the FBI’ s failure to disclose these documents resulted primarily
from individual errors in document handling, failuresto follow FBI policies,
falluresto fully comply with directives from the OKBOMB Task Force, and
cumbersome and complex document handling procedures. The failures were
widespread and not confined to one office or afew individuals. Nor wasthe
fault confined to either the FBI field offices or the Task Force; both share
responsibility for the problems.

We are mogt critical of the way certain senior FBI managers responded
when they became aware of the belated documents problem. In January
2001, the belated documents were initially identified as a potential problem
by two conscientious employees in the FBI's Oklahoma City field office.

Y et, the managers to whom they reported the problem failed to address the
issue in atimely way, or notify FBI Headquarters or the prosecutors in the
case until the beginning of May, one week before McVeigh's scheduled
execution. We believe these delays were a significant neglect of their duties.
We therefore recommend that the FBI consider disciplinary action for these
managers failure to resolve and disclose the problem in atimely way.

Because of the passage of time, the number of documents involved,
and the inability of individuals to recollect exactly how they handled one
document out of the many they created or gathered, it was impossible for us
to ascertain with clarity the path of each belated document or why each such
document failed to be turned over to the defense. What is clear, however, is
that the FBI’ s system and procedures for handling documents was— and il
Is—inordinately cumbersome and badly in need of change. The OIG, and
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others, have pointed out some of these problemsin the past, but until
recently the FBI has made insufficient efforts to correct the deficiencies.

This case highlights the significant weaknesses in the FBI’ s computer
systems. They are antiquated, inefficient, and badly in need of
improvement. Although we do not believe that the failuresin this case were
caused by its computer system, the FBI’s computer system cannot handle or
retrieve documents in an efficient, useful, or comprehensive way. FBI
employees need, and deserve, better computer systems and support.

In this report, we offer systemic recommendations to help address the
problems we found in this case. They include recommendations for
computer system enhancements, improved planning in document-intensive
cases, additional and repeated training for FBI employees on its automated
systems, and improvements and ssimplification of record keeping systems.
The FBI’ s handling of documents, including disclosing them when required,
Isan essential part of the FBI’s mission. The FBI must ensure that thisissue
receives concerted and long-term attention, particularly after the focus on
this case recedes. Improved handling of documents and information will
require resources and significant effort, but we believe that the FBI must
make this critical commitment to avoid the serious problems that occurred in
this case.

Glenn A. Fine
Inspector Genera
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Exhibit 1:

FBI Organizational Chart from 1995
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Exhibit 2:

Organizational Chart for an
FBI Field Office
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Exhibit 3:

Sample FD-302
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FL2302 (Rev. 10-6-95)

FEDERAL BURFAU OF INVESTIGATION

Date of tramscription

Investigation on

File #

at

Date dictated

by
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F1-307 (Rev. 10-6-95)

FEDERAL BUREAY OF INVESTIGATION

Date of transcription 4 /28 /95

Jose Jones, 1234 Maple Drive, West Lake Village, California, California Drivers
License Number (CDL) ABC12345, was advised of the identity of the interviewing agent
and the purpose of the interview and provided the following information:

Jones advised that the Pinto had arrived at 1235 Maple Drive, West Lake Village,
California on April 22, 1995. Jones indicated that he just saw it there.

Jones stated that he has never seen Jane B. Doe before.

Jones was unable to provide any further information.

Investigatio.n on L&/25/95 at Los Angeles, Caljfornia

4./27/95 L7

File# 174A-0C-56120 Date dictated

54 JOHN O. SHITH
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Sample Insert
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On 05/16/95, Jane B. Doe furnished the following information to SA Oliver J.
Mercedes:

On above date Doe was attending a mecting at ACME Organization Headquarters
when an individual entered the room and began to hand out propaganda accusing the U.S.
Government of involvement in the bombing of the Federal building in Oklahoma City.
Doe has never seen the individual before at ACME Organization meetings and believes
the individual was walking the streets of downtown Miami passing this literature around
to anyone that would accept it.
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Serial # of Originating Document

Date Received

From
(Name of Contributor)
(Address of Contributaor)
(City and State)
By

{Name of Special Agent)

To Be Returned [ Yes I No
Receipt Given [ Yes [J No
Grand Jury Material - Disseminate Only Pursuant to Rule 6 (e)
Federal Rules of Criminal Procedure
O Yes [ No
Title:

Reference:

(Communication Enclosing Material)

Description: [ Original notes re interview of
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FM FBI CP OKLAHOMA (174A-oc-55izd) (F)
TO DIRECTOR FRI/PRIORITY/

ALL FBI FIELD OFFICES/PRIORITY/

INFO FRI OKLAHOMA CITY/PRIORITY/

SURJECT OKRBOMB:; MAJOR CASE 117: EID: 0O: OKLAHOMA CITY.
ARMED AND DANGEROUS ..

RE OKLAHOMA COMMAND POST TELETYPE TO BT_TRl.EAU ANXD ALL FIELD
OFFICES DATED APRIL 19, 1995, AND SUMMARY TELETYPES TO BUREAU
AND ALL FIELD OFFICES DATED APRIL 20,_1995 TO PRESENT.

EFFECTIVE THIS DATE, DAILY SUMMARY TELETYPES WILL NO
LONGER RE SENT. THE OKBOME TASK FORCE WILL ADVISE THE BUREAU
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PAGE TWO DE FBIOK 0004 UNCLAS
IN SUMMARY FORM. OF PERTINENT EVENTS IN CONNECTION WITH THIS
MATTER.

AS ALWAYS., SHOULD ITEMS OF INTEREST ARISE WHICH WOULD
REQUIRE NOTIFICATION IN A MORE EX-E;'EI)I ENT MANNER, THE RUREAU
AND OTHER INTERESTED 4 OFFICES WILL BE ADVISED RY SEPARATE
TE_LETYPE COMMUNICATION,

ARMED AND DANGEROUS.

BT
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01 UNCLAS E F




FD-36 (Rev. 11-17-88)

FBI
TRANSMIT VIA: PRECEDENCE: CLASSIFICATION:
[C] Teletype ] Immediate 1 TOP SECRET
Facsimile [l Priority [CJ SECRET
AIRTEL 1 Routine [0 CONFIDENTIAL
[C] UNCLASEFTO
[ UNCLAS :
Date 6/8/95
TO : SAC, OKLAHOMA CITY (174A-~0C-56120)
FROM : SAC, NEW ORLEANS (174A-0C-56120)
SUBJECT : OKBOMB; '
MC 117:
EID

Re QOklahoma City teletype to New Orleans, 5/28/95,
Lead #10938.

New Orleans teletype to Oklahoma City, 6/1/95.

Enclosed for Oklahoma City are the original and one
copy of an FD-302 re the interview of , on
5/31/95. Also enclosed is one FD-340 (1A envelope) containing
the original notes of the interview.

“TA@/ e

i ‘,{ _7 - —-..-u\.,l—-—-——-——-— o
2. — Oklahoma City (Enc. 3) ] (L(/i) 00 -5tk 20 = G §)~
Q}‘— New Orleans
JD'{‘
(3) 5
Approvad: ... Transmitted Per

(MNumber) (Time) A-2D

»

-



Exhibit 8:

Sample Electronic Communication (EC)



(Rev. 08-28-2000)

& FEDERAL BUREAU OF INVESTIGATION

Precedence: ROUTINE Date:

Contact:
Approved By:
Drafted By:
Case ID #:
Title:
Synopsis:

Details:

¢

A-22




o I .- )
.t - .
M 1 g
5 ? .

(12/31/1995) v

-y

FEDERAL BUREAL ﬂBF’E?ﬁiﬁﬁﬁﬁ?ﬂ@&ﬁETﬁﬁﬁ?Q 

Precedence: PRIORITY Date: 10/14/13597
To: Jackson
Jacksonville - Attn: Pensacola RA
Denver ‘ Attn: OKBOMB CP, SA
F:om:v/gg; Orleans
Sgquad 7

Contact: SA
Approved By: Wendell Paula Jean
Drafted By: Fiveash Raymond M Jr.:rsg
Case ID #: 174A-0C-56120
Title: OKBOME,
MAJOR CASE 117;
EID '

Synopsis: To request RYDER RENTAL records for trucks that could
have been in Oklahoma City/Central Kansas 4/14-19/95.

Enclosures: Enclosed for Jackson and Jacksonville are coples of
documents forwarded to set the lead for New Orleans.

Details: On 10/14/9'7,' . ~ : RYDER RENTAIL,

v , New Orleans, . adv1sed that the
records for Dealer , Jackson, MlSSlSSlppl, ‘and Dealer

, Pensacola, Florida, are maintained in their respective
areas.



To: Jackson Frow: New Orleans -
Re: 174n-Q0C-56120, 10/14/1997

LEAD (=) :
Set Lead 1:
JACKSON
AT JACKSON. MISSISSIPPI:

Contact the RYDER TRUCK dealer at telephone

, obtain requested documents, and forward to OXBOMB
CP - Denver.

Set Lead 2:
JACKSONVILLE

AT PENSACOLA, FLORIDA:

Contact RYDER TRUCK dealer at

Boulevard, telephone ', obtain requested documents,
and forward to OKBOMB CP - Denver.

*e

£

. : A-24 @



Exhibit 9:

November 15, 1996, Teletype from the
Director to All Field Offices and Legats



P 1522132 Nov“ss' )
FM DIRECTOR. FBI (174A-0OC- 55120) (P)

'ro ALL FBI FIELD OFFICES/PRIORITY
. cP DENVER//INFO///PRIORITY/ c .-z - B .
ALL LEGATS/PRIORITY/ ’ : o o

"PASS:
- CP DENVER - INSPECTOR IN CHARGE."

:ooa& MRT 01685

PP AFO FBIDN("‘D ALO C.‘.AS"“‘I'L'?
DE RUCNEB #0035 3210003
2R TUUUT. S

BT

ciTE: //0541// _ A
- PERSONAL ATTENTION ADIC NYO ‘apIc WFO, ALL SACS; LEGATS:

SUBTECT: OKﬁOMB;_MﬁJOR cASE 117, BID; 0O: OKLAHOMA. CITY -
BUDED 11/29/96. ' ” ‘ _ o ’ -
ARMED AND DANGEROUS L 3!: X
'RE OKBOME TELETYPES DATED 9/7/55, 9/16/95, 10/25/95,

11/11/95 AND 11/13/95-‘" o :
REFBRENCED TELETYPES TO ALL FBI PIELD OFFICES REQUESTED ALL

TSERee T KOEAED_
SERATED 'FLEd

NO‘! 1 6 1396

o - o _ 7. €TI-DEMVER

A-26
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”PKGE TWO DE - RUCNEB ve39 UNCLA“
'DOCUMVNTS AND EVIDENCE PERTAINING TO -THE CAPTIONED MATTEQ BE

EORWARDED TO THE OKBOMB COMMAND POST. THE. 9/16/95 TELETYPE

'SPECIFICALLY ADVISED THAT ALL DIVISIONS WE?E TO NOTIFY THE OKBOMB

_RULED THAT ALL INVESTIGATION CONDUCTED” PRIOR TO 1i/1/ss MUST BE.

.DOCUMENTS AND ITEMS OF EVIDENCE rOR DISCOVERY,

CP AND . PROVIDE INFORMATLON AS TO WHAT OKBOMB EVIDENCE REMAINDD
WITHIN ThEIR DIVISION. THE RESPONSES FPOM ALL FIELD OFFICES TO

THE. OKBOMB COMMAND POST INDICATED THAT NO OKBOMB RELATED EVIDENCE

REMAINED IN ANY DIVISION _ _
DUE TO THE REPRESENTATIONS MADE BY ALL FIELD OFFICES, THE
COURI WES ADVISED BY OKBOMB PROSECUTORS THE FBI HAD PROVIDED ALL

-

ON 11/14/96, DURING THE DISCOVERY HEARINGS FOR THE UPCOMING

:FMCVEIGH/NICHOLS TRIALS DEFENSE ATTORNEYS NOTIFIED THE COURT THAT'."H
.DOCUMENTS, SPECIFI_ALLY, SURVEILLANCE LOGS . CONCERNING MICHAEL V '
: FORTIER, HAD. NQT BEEN TURNED OVER TO THEM DURING DISCOVERY BY THE”
»GOVERNMENT A CHECK WITH THE APPROPRIATE FIELD OFFICE CONFIRMED =

THE SURVEILLANCE LOGS IN QUESTION WERE STILL IN THEIR POSSESSION
ADDITIONALLY, uU. S DISTRICT JUDGE RICHARD P. MATSCH HAS .

;TURNED OVER TO THE DEFENSE ATTORNEYS AS EART OF THE DISCOVERY

'PROCESS,_BY 12/15/96., THIS DEADLINE MUST BE. MET.f. ,
THIS COMMUNICATION ADDRESSES TWO ISSUES THE CONFIRMATION -

-

D



'PAfm PDUR DR RUCNFH 0039 UNCLAS

ADDRESSINQ OXBOMEB ASSIGNM@NTS ' BUT ALSO OTHER LOGICAL COMPONmVTé.
WITHIN THE DIVISION SUCH AS RESIDENT AGENCIES WqO MAY HAV”

.COVERED LEADSL soG SQUED:, ELSUR CLERKS,_BULKY CLERKS,
,:?HOTOGRAEHEQS, POLYGRAPH EXAMIN“RS AND ROTOR CLERKS TO MAKE'

ABSOLUTELY SURE . NO OKBOMB RELATED MATERIAL, NOT PREVIOU@LY

IFORWARDED TO OKBOMB, REMAINS WITHIN THEIR DIVISIONS

FINALLY, ‘IT ‘IS IMPERATIVE ALL SACS AND LEGATS MAKE SURE ALLA‘

' ‘INVESTIGATIVE LEADS ASSIGNED PRIOR TO 11/1/96 ARE COMPLETED,
"PROPERLY DOCUIVTENTED, AND THE R.werL'rs ARE- FORWARD TC 'rz-n-:. omaoms cp
- . IN DENVER BEFORE CcOB 11/29/95. 'I‘HE OXBOME CP WILL BE FAXING To

EACH SAC A LIST OF ALL LEADS STIuL CONSIDERED OPEN WITHIN THEIR

RESPECTIVE DIVISION.
SACS AND LEGAL AITACHES ARE REMINDED RESULTS OF‘

INVESTIGAIIONS MUST EE REPORTED BY. FD 302 WITH iz COPIES OR BY S

INSERT WITH ORIGINAL'AND ONE CcoPY. A FLOPPY DISK CONTAINING
DOCUMENTS SHOULD ALSQO BE PROVIDED.I LEAD CONTROL NUMBERS MUST BE
STATED IN THE RESPONSE, AS WBLL AS ON ALL FD-302S AND INSERTS.

o FAILURE TO PROVIDE THE NECESSARY DOCUMENTS WHICH HAVE BEEN
REQUESTED REGARDING "THIS CASE IN A TIMELY AND SUITABLE MANNER :

'WILL RESULT IN THE APPROPRIATE ADMINISTRATIVE-ACTION.f

-

BT



AGE TBREE DE RUCNFB 0035 UNNCLAS

’IHAT (1) ALL APPROPRIAIE DOCTIMENTS AND ITEMS RELATING TO THIS
INVESTIGATION HAVE BEEN FORWARDED TO THE OKBOMB Cﬁ AT DENVER; AND
(2) THAT ALL INVESTIGATIVE LEADS HAVE BLEN COVEQFD AND REPORTED,
' REGARDING INVESTIGAIION CONDUCTED PRIOR TO- II/I/ss

. ACCORDINGLY, IT WILL BE THE RESPQNSIBILITY OF ALL SACS AND
JLEGAL ATTACHES TO 'ENSURE ANY FD=302;  INSERT,  MEMO,: EC 1By 1B
1Cy:] LSUR.- RBCORDING OR..DOCUMENT; BULKY EVIDENCE LOG/DOﬁUMENT
PHOTO; - PHOTO" LOG: SURVEILLANCE LOG; poLYGRARH REPORT _AND- ANY
QOTHERMIIEM, NOT SPECIFICALLY’DESCRIBED WHICH PERTAINS TO THE
OKBOMB INVESTIGATION, BE {FORWARDED /TO" THE ‘OKBOMB' COMMAND POST: N
DENVER BY cos' 11/29/56. NO EXTENSION TO THAT DATE CAN BE

'PERMITTED. ~~..‘: . . :w“ e ,
o IT- WILL.FURTHER EE THE RESPONSIBILITY OF EACH SAC AND LEGAL
'AITACHE TO CONFIRM BY TELEPHONE, THEN FOLLOW- UP". WITH a TELETYPE
ADVISING THE OKBOMB COMMAND POST. WHAT ITEMS ARE EEING FORWARDED,-‘

REMAINING UNDER HHEIRVCARE! AND CONTRQL. THE POINT OF CONTACT AT

THE QKBOMB cr AT DENVER WILL BE SSA MARK D. WHITE AE TELEPHONE‘
- IT IS8 SUGGESTED THAT =ACS AND LEGAL AETACHES NOT ONLY -

;CONTACT THE SQUAD SUPERVISORS WITHIN THEIR RESPECTIVE OFFICES

| A-2D
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Exhibit 10:

Overcount of Belated Documents



APPENDIX
OVERCOUNT

Although the government disclosed 1033 documents and physical
items to the defense in May 2001, we found that number overstated the true
number of documents that had not been properly disclosed to the defense.
The overcount was caused for a number of reasons:

A. Documents were timely disclosed pretrial

Some documents were not belated at all because they had actually
been properly disclosed to the defense before the defendants’ trials. Because
of the complexities inherent in the database used to track OKBOMB
documents and the speed of the search for the documents in the databasc,
some documents were erroneously assumed to have not been disclosed.
Subsequent and more thorough investigation revealed that they had been
disclosed properly. For example, one of Phoenix’s belated inserts had been
disclosed timely as had an insert concerning vehicle tag numbers from
Sacramento, California. An analysis completed by the prosecutors noted
that an insert found in an FBI Headquarters office and disclosed to the
defense as part of the second wave of belated documents had in fact been
disclosed in 1996 and was inadvertently included in the documents given to
the defense in May 2001.! We found that at least 14 of the belated
documents had been properly disclosed before trial.

B. Duplicates

Twenty-four documents are duplicates and so were countcd twice. For
example, the same FD-302 was counted as being belated both from
Indianapolis and Detroit. Denver had a first wave belated document that is
identical to a Denver second wave belated document. A photograph sent
from St. Louis to Paris and San Juan was counted as a belated document
three times. We show a graphic of this as Example #1 in this Appendix.

! The FBI officials supervising the process of examining the documents told us that
if they had more time to analyzc the belated documents, they likcly would have found
others that had in fact been disclosed to the defense in a timely fashion. Given our

experience with OKBOMB’s database, ZyIndex, we believe that is likely an accurate
assessment.

A-
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C. Belated 1 A Envelopes Contained Documents that had been
Disclosed Timely

The 1A envelopes gave rise to another overcounting problem. In some
instances, the 1 A envelope and its contents were considered belated even
though the contents had in fact been disclosed timely to the defense. This
occurred when an office placed FD-302s from another office into 1A
envelopes. For example, Dallas sent an FID-302 and an insert to the
OKBOMB Task Force and to other offices, including New Orleans. New
Orleans placed the FD-302 and insert in a 1A envelope. The 1A envelope
and its contents were considered as New Orleans belated documents even
though the contents — the Dallas FD-302 — had been disclosed to the defense.
We show a graphic of this at Example #2 in this Appendix. A Mobile
belated 1A contains a composite drawing sent to the field offices by the
OKBOMB Task Force during the OKBOMB investigation.

D. Belated Documents Similar to Documents Previously Disclosed

Another related problem arises from similar but not identical
documents. In 14 cases, we found FD-302s that had been disclosed to the
defense that differed from the belated document by only a few words, such

as the spelling of T-shirt (tee shirt) or the use of names instead of pronouns
(Smith v. he).

These situations usually resulted from agents recreating documents
that already existed and from draft documents. On occasion the Task Force
did not receive an FD-302, requested that the field office send one, and the
field office created a new FD-302 that was sent to the Task Force rather than
sending the one that already existed. When the field office files were
reviewed in Oklahoma City, the FD-302 that had never been sent was
deemed to be belated even though it varied only slightly from the FD-302
that had been disclosed to the defense. Another example is a San Francisco
insert that was considered to be a belated second wave document.
According to San Francisco, the insert was a draft that was turned into an
FD-302 by the agent. The FD-302 was submitted and disclosed to the
defense, but the draft insert remained in the agent’s working folder. It was
deemed to be belated after the working files were reviewed as part of the
second wave. However, because draft documents were never considered to



be discoverable, we do not believe it should be counted as one of the belated
documents.”

F. Belated Documents that would not have been Discoverable

Some documents involved unrelated cases or categories of documents
that were not discoverable. In some instances, the belated items were so
unrelated to the OKBOMB investigation or could not reasonably be
construed as “investigative” material that they should not have been
disclosed to the OKBOMB defendants in 2001 and should not have been
counted as belated documents. For example, material found in a Salt Lake
City 1A consisted of 183 pages of items sent to the FBI by a citizen. The

items included newspaper articles about the bombing and an extensive
collection of song lyrics.

An example of this problem is a Portland insert that was counted as
part of the second wave. The belated document was originally sent to
Oklahoma City by Portland in the first wave. One of the searchers
reviewing the first wave materials did not believe it should be considered as
a problem document because it concerned an unrelated bank robbery and
was probably only put in the Portland Auxiliary Office file for information
purposes.” However, as part of the first wave review process, on May 15,
2001, the Dallas Field Office sent 25 pages of Portland inserts back to
Portland. That fax, including the insert that the first wave searcher had
determined should not be considered a belated document, was sent back to
Oklahoma City as part of the second wave. Because the second wave
searchers were not making the same distinctions that the first wave searcher
had made, the insert was considered to be a belated document.

As another example, an item somewhat similar in appearance to an
insert was found in the warehouse in Oklahoma City and was construed to

2 Although we did not analyze the second wave documents to the same extent that
we did the first wave documents, we suspect this problem likely occurred in even more
documents in the second wave. In May 2001, the ficld offices were sending to Oklahoma
City agents’ “working files,” i.e. copies that individual agents maintained in their desks
apart from the official Auxiliary Office file. Therefore, the second wave may contain

many “similar but not identical” versions, such as drafts, of documents that were
disclosed.

3 The suspect arrested for the robbery had in his pockets three newspaper articles
about the Oklahoma City bombing.

A-34



be a belated document. Iowever, in actuality, the item is the second page of

an EC, not an insert. ECs were not turned over as part of the OKBOMIDB
discovery process.

Because we did not have extensive knowledge of the details of the
OKBOMB investigation, we were unable to determine the exact number of

documents that might reasonably be judged to be unrelated to OKBOMB
and therefore not discoverable.

A-35



Example #1
Photograph Counted as a Belated Document Three Times

Purpose: This example illustrates how a photograph of a potential John Doe 2 suspect was
counted as a belated document three times.

Paris

Flow of documents without breakdowns: ® .. Juan
(4 re

Breakdown in flow of documents: -~ ——-=—=-="

St. Louis Field Office and the Task Force: St. Louis sent an airtel to the Task Force,
Legat Paris, and the San Juan Field Office stating that the photograph of “CPD” (a
possible John Doe 2 suspect) was enclosed. In 2001 the photograph could not be

located in the Task Force file and was subsequently identified as a St. Louis belated
document.

Legat Paris: Paris placed the photograph in a 1A envelope, which was placed in its
OKBOMB file. When Paris sent its OKBOMB file to Oklahoma City in 2001, the
searchers could not find a reference to the Paris 1A envelope in the OKBOMDB
database and counted it as a Paris belated document.

San Juan and Boston Field Offices: San Juan sent Boston a copy of the photograph
for further investigation. Boston placed the photograph in its OKBOMB file. When
Boston sent its OKBOMB file to Oklahoma City in 2001, the searchers could not find a

reference to the photograph in the OKBOMB database and counted it as a Boston
belated document.



Example #2

Purpose: This example illustrates how a 1A envelope and its contents were counted as
belated even though the contents had becn disclosed to the defense.

Task Force

N~
—
Dallas
/_ (New Orleans
ey
[ ]
R

Tyler Resident Agency (RA): Agent assigned to Tyler RA interviewed “MI.H”
concerning “JPC” who advocated the violent overthrow of the United States Government.

Agent forwarded original interview notes and criminal history of “JPC” to Dallas, the
Headquarters City.

Dallas Field Office: Dallas sent an airtel to the Task Force with the FD-302 of the “MLI1I”
interview, an insert pertaining to “JPC’s” criminal history, and a 1 A envelope containing the
interview notes. Dallas also sent two copies each of the interview and insert to New Orleans

to conduct further investigation because the witness had some connection to a town in
Louisiana.

New Orleans Field Office: New Orleans placed the copies of the FD-302 and insert in a
1A envelope, which was placed in its OKBOMB file.

Task Force: The FD-302 and insert from Dallas were placed in the Task Force file and
disclosed to the defense. In 2001, the searchers did not check the contents of the New
Orleans 1A envelope to determine if the contents had been disclosed previously. Rather,
when the searchers could not find a reference to the specific New Orleans 1A envelope in the

OKBOMB database, they counted it as belated even though its contents had in fact been
disclosed to the defense.



Exhibit 11:

Sample FD-209



U

#3089 (Rev. Z=12-92)

Memoramediamn

Toe : SAC DALLAS (270C-DL=73913)
From : SA GLENN C. EDWARDS

Subject: DL=5105-CW-DT

(FCIT) (P) Date 1/16/986

Dates of Contact

1/12/96

File #3 on which contacted (Use Titles if File #s not available)

174A-0C-=56120

‘1 Purpose and results of contact

[CONEGATIVE
Xl posiTIVE
O sTATISTIC

Description of
Statistical Accomplishment

—day,
h _,,‘h

.ml-ﬁ

mEnen O 4&- 170 @m.

Fz *—,._\J "
EEQF T {‘\' fs' L2k :ﬁ{. & e
g DATE oo

¥ a:«f‘—w-

] Information herein obtained confidentially: informant’s name is not io be disclosed in a report or otherwise
unless it has been docided definitely that this persen is to be a witness in a trial or hearing. ewemerprge= ‘«r-

' Title of Case

File No.

-2~ P3H3, v-.é.f.g/

PERSONAL DATA

X B o
- 270¢-DL-73513 F1 ) 270C-Di-73813a




Exhibit 12:

December 20, 2000, EC from Shackelford
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¢ (Rev. 63282000

l‘“ﬁ"aéﬁ&'%'é@?‘é

. FEDERAL BUREAL OF INVE
: ) C . Co , _ fé?./?()/
Prscedance'=_ . ROUTINE " S B - Date: . 70’2300
' To All Field Gf fices T Atkn: 'Adn.unﬁ‘st._:;a.nn'c-, -Of.ficex

’ .Fz:rm. - Information Resources : .
Information Managemenc/F:Lle Serv:.ces/Rocm 1B327-Box 20

o S Contact: W;lllaﬁword Extens:.cn ‘6903 S
".'-.Aépé'cved- Bjr:- P:Lckard Thomas "J /f/&———/
T . Dies Bobby Edward . . )
o o o Weavex Dennis R -
N ' :

_ 'Hardy Nora B“g&‘ : f . . \;9' 3%
Draftad sy- Shackelfcrd W:.ll:.a% A AN o

Caae ID #: 66F- HQ-1186292 -|288
- 174A~-0C- -56120 ~ 10\7'3;

- _-:itiea"'='nssmucrxon OF FIELD FILES AND' RE\.ORDS )
ST oxBOMB: .
MAJOR CASE 117 -

Synopsie= NARA approved author;ty to destroy Lead off:.ce (LO} ‘
K case filesn perta:.n:.ng €0 OKBOMB

Administrative- Refezence Manual cf Admin;.etrative Operations S
and Erocedures (MAOP), Part II; Section 2—4 5. 2 o . .

Details.' ‘AB l:he z-esult of J.nqu:.ries received fzom aeveral f:.eld
. offices, disposition authority was sought from the National N
Archives and Records Administration (NARA) to permit destxuction.
of LO cage files relative to the :.nvestigat:.cn of the "Bombing of’
-~ the Alfred P. Murrah Federal. ‘Building; oklahocma City, Oklahcma- o
Apr:.l 19, 1955" (OKBOM‘B Ma]or Case 117' 174A-OC 56120). ) .

’ NARA has responded favorably and ‘has provn.ded the FBI ,
w:.th tad ‘destruction authority. ‘Therefore; -upon receipt of
. this commun:.cat::.cn, field offices are authorized to destroy
' OKBOMB related LO case. files after obsexvance of the :.nstruct:.ons
-and restrictions set forth below.  This decisicn, by NARA, ia
- consistent with the current policy pertaining to the destruction,
of ‘existing LO ‘cases as set forth in- MA.OP, Part. II. Sectien ’
2452, 2) a.nd (4); : . . L

o s NARA has- noted that many o.E the OICBOMB documents have
been uplv—a ed. by the either the oklahoma ‘city (OC) or the various
- LO and . the ‘text is easily retrievable through Automated Case
Suppg:t (AC"—') System. The;efore, once r.he Lo hae determ:.ned

AR @



Tror call Field Ofl.cza | From:  JLNIGImAaclion HEoources -
Re:  66F-EQ-1186292, 12/18/2000 S o .

‘which decuments have been uploaded into ACS, the dodument (s) may
be destroyed unless one of the following circumstances exist:
1) - Substantive mnotes which are discevelaslle have-beéh
- written on the uploaded communicataicon; .

2) Enclosures are attached which have not been

up;oaded;A o . ]
_3} Jﬁadiéionaliindexihg is_indica;ed} | Sy
"4i 'Thﬁtograpﬁszpr'bﬁﬁet maiefiai nog.abie'tb be - -
uploaded'is attached, or . O : o
5) - bbéumentar§'§£ phyéiéal ei;denqé ekis&é;"-':a-

6) hﬁy communication which>Was-ndt uplaaded,.inciuding*
. all communications received by the LO from outside .

a . Documents which meet the above criteria, as well as
‘original FD-302s, laboratory reporta, latent fingerprint re;brts;
original surveillance logs, agents' investigative notes, original
' - photographs and other original documents maintained in the 1-A .
exhibit section of lead office case £iles are to be pzepared for
forwarding to the office of origin. Form FD-491 (Transmittal of
Original Documents to. Office of Origin) may be used for this
purpose.. . - - o ' ' ' : SR

- ... The destruction guidelines set forth in this
. communication. are consistent with the Bureau's paperwork . L
" reductien’ initiatives:and eliminates,‘whe:gfposBible;*:e;en:ion,,AI
-fvmaintenance~and‘prgcessing‘of unnecessary paper records. -All. .
. offices should ensure that statistics are maintained for recoxd
“material destroyed.. . ' L ST SR o
G any inquiries regarding the instructions set forth
. herein should be directed to either Mr. William Shackelford,
. Arxrchives SpeqialiatfﬁFBIHQ;‘Ex:ensiqn.sspayc:,Mg. borris .

Arrasmith, OC File Supervismor,

A4



- 8et "I.'-GAG_ 3:. ’

‘.CC!

~To: Bll TALEVLEU Vieewso - e e w e — — ——— | e e e

Re: '’ ‘:66?—HQ-11_86292 e ,12/;‘8/2000 -

LEAD(S): ..

Set Lead 1:
_ _ - |
Reviéw‘cxscxé_reléted 10 case £ile and identify all
material which.meets the eriteria for forwarding to OC. Prepare

Férm FD-431 (Tranamictal of Original Documents to Office of -
Ozigin) for this purpose. . : Yo

Set Lead 2: -

, . Detexmine volume of LO case £ile matexial which is to .
‘be forwarded ta OC and advise by electronic communication the OC.
- File Supexvisor. = T . A ST oL

o

OKTAHOMA CITY
AT OKLAHOMA CITY. OKLAHOMA -
o . Upon. notification frem each 10 of volume of case file.
material to be forwarded, alloccate ‘sufficient rescurces to file

| material with Office of Oxrigin 17§AfQC§55;20.‘L
Set Lead 4: ' '

© oKiANOMA CITY x

s,
Y,

R

'~“Maih£aiﬁ.ﬁ6:cése,filé matsrial as sSeparate sﬁb'filesité

VOfficé_of;Qriginﬂl?iAvOC-Sslzo.'.Dd not integrate 1O material ' -

into main f}le;volumgsﬂofHOffige-of'O:igin-qgsgsfile.'

. .Mr.:Dies, Room 5939
Mr. Weayeg.-noqm 8998 S . -
Ms. Hardy, Socuth Pickett Street - Building 841
‘Mz. Shackslford, Room 1B327-Box 20. AT
Mrs. Roundtree, :Room 4933 .- :

Mrs. Cummins, Room 4933 .-~

HBEPHRP
SN R
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Exhibit 13:

January 30, 2001, EC from Richmond



FﬁﬁER&L -wmﬁ.@u oF HNW@TB@A‘E‘EN

' _ ‘ . , _ p;/yp/éﬁwf
VFrecedence- IMMEDIATE S o Date: 01 3072001
To: ALl Fimld Offideés . akear Bdminii G ov. cfficer

. Informatic: Resources o Intoarmatl: oo ::-;-..:.-,,.. r&T
: oo o File Ssivioe .
Room 1R327- B:m -

w;ll;am Sha;hel-uzd

fram: Oklahoma City
oo . SR . Sguad 4 - N
T S : COntactz_ IRS Peggy w. RLchmond . oL e

',Approved By- Teater W;lllam EJ)T/ »
Drafted By: Richmond Peggy W: pwrcufz'

. Case ID #: 66F- Hc;z-:;.:x.es:zszf’()“Mp :
- 174A-0C-561207 LQ5Zading)
L Yodde - jO0PIZ
Titlae: DESTRUCTION 01'-" FIELD FILES AND chonn.s
~ . OKBOME ,
“"MAJOR C'ASE :1.17

,ff; : -Syncpais. “Oklahoma City requests ccmplete lees be sann to
- TE ‘Oklahoma City. . :

Refe:ence: 66F-HQ~- 1186292 Serzal 1255
' " 174A-0C- 56120 Serlal 10731

Details:  :Due to revmew of flles received thus far and the = -
 delicate nature of the case, Oklahoma City desires to evaluate
- £iles prior to their being destroyed. . Oklahoma City is
.. reguesting complete flles be furnlshed and -Cklakoma City will .
'handle destructlon.- , :

L PR Cg'xggﬁmaﬁ;fiub¢w$f~3¢a_




Re: . .GE6F-HQ-1186232 - 174A-0C-56120, 01/30/2001.

Seat . uead d: <

v
v

ALL RECEIV NG F ES

B Forward comple:e flles ta Oklahoma Clty. Attention: IRS:
. Peggy Richmond, x 3983 or FA Linda Vernon, = 3985, contacting
Oklahoma C;ty prlor to transmmttlng o

..“

: ) . F;eld Offlces not havzng OKBOMB related matez;al are
requested to provide Oklahoma Citcy.an EC advising no OKBOMB
dccuments have been reta;ned in those d;vzszons. ,

. Oklahoma Clty Division understands the txme and effort
expended by the field offices to handle the OKBOMB files and
wishes to express cur'appreCLatxon to each of you for all the
;aSSLStance prov1ded Ln the past and that be;ng prgvlded at thls

t:Lme .

*e
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Series of E-mails among White,
Vernon, and Richmond

A-47



R T - R e OO e e, Pagei]
_,//; ST T T L T e e
From: MARK WHITE
To: PEGGY RICHMOND :
Date: - Thu, Feb 1, 2001 10:28 AM . o
Subject: Re: Okbomb o S .

Great! When it appears you have gotten sent to you most if not all what you are going to get, we can
discuss further any problems, such as the 1A's. SAC Defenbaugh and myself may end up coming to
OKC to sit down with you, look at the material, and determine how we will. praceed.

>>> PEGGY RICHMOND 01/30 5:48 AM >>>
Hi - Mark --

When | found out last week that we were getting files from other offices | told them | didnt want to send to
warehouse and had arranged space for them. Doris and | have already discussed setting up*a sub file for
the EC's that are advising what is being sent plus 1 will have an access database I am going to use to
keep track of these communications.

Today is Doris' (she is file supv now) first free day to get with me since | learned of the EC from HQ
and'we had scheduled a meeting for this morning to get sub {i le set up, etc. She had already agreed to
‘advise me when they came in so | could review and file.

_ So far we only have 3 offices in and we will handle per your instructions. We will send you a weekly
update to let you know how things are going

>>> MARK WHITE 01/29 1:33 PM >>>
‘Linda, Bill and Peggy—

v I have dxscussed this with SAC Defenbaugh We both agree on these poxnt=

1. Do not send these 1A's or any other 1A's/or other gagerworklor evidence you may raeceive
. back to the offlces Keep them in Oklahoma City. This is per SAC Defenbaugh.

_ 2. Check the 1A’s against other ev:dence already on fi le Let's s‘heck to make sure these are not
duphcates of what we already have.

. . In the near future, when it appears all Divisions who are going to send files into Oklahoma Cuty
have done s0, SAC Defenbaugh and myself will come up to Oklahoma City and sit down with all of you,
see what you have received and decide what to do to proceed. The NCIC checks and things like that are
not of any concem (but don't get rid of them yet) but photo s and other reports could be a big problem.

' 4. Keep. all the 1A's and any other mformation that may be dlscoverable seperated so we can review it.
We also must know what office has sent jit_to us. This may mean if office's send us FD-302's, you will
have to check to make sure we have the ongmai on file. :

P(ease keep me Informed of the ‘status of this. As | stated once the flow of reports/1A's slow down to
where it appears all offices have forwarded their info, then we will come to VIS|t

Thanks.

A-43



w»» LINDA VERNONW 01/29/01. lO 35AM =>>
Hello Maxk, .
Headquarters has sent an EC out to all coffices sayings it's ckay to
sand Okbomb files to OKC. So the files are coming back with guess what Oxiginal 1As that I
have never seen. 1As that all offices were suppose have sent in back in December 1996 or
early 1997. has told us to send back the 1As to the offices because we are not to
gat any evidence with these files. My concern is this is a big Discovery prgblem since we
told the defense they have seen everything. The 2 cffices we received 1As from so far is
Miami & Birmingham. I glance at the 1As and they are Photos, NCIC printeout, ete. I didn't
really want to kncw because if T don't really see them then.I can plead ignorance on the
subject.
Also Birmingham has the Time line Indexed in there file. Which also can
-gup as a Discovery dozidern tod. I don't th:.n.k this will ke a problem But I thought it was
. weird they had copies of it. I figure you ‘can tell Danny about this l:.t:tle probiém .
ot contacted Sean about this.
So what do you think would be best way to handle this situac:r.on”

i'rinda ) : e

A~
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March 15, 2001, EC from Richmond
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FEREML EUREA@J G&'ﬂ' HNVESTEQATEIB%&

- : : : L _ ;ajfyéﬁbf
Precedance: IMMEDIATE 7 : - v . Date: O% 1x 1001
To: All Fidld Offices o Attn:fwédmznazz:ﬂti-- Jificer .

- All Legatsy
Information Rcso rces
Information Management/lee Servmces/Ropm 1532 ~Eon ZQ°
Contact: Wlllzam Shackelford, x 6503 .

?:qﬁ. . Oklahoma. City
' "~ Sguad 4 o L R S
‘Contact: .IRS Peggy yhmond. (405) 250-33983 .

Approved By: Teater William Egj
. Draf ted ‘BY = Richmond Peggy =W‘,;-g,,;-i‘-é
' Case ID #: 174A-0C-561207 ' (Pending)

.:itlé:.,DESTRUCTION os 'FIELD FILES AND RECORDS
‘ . OKBOMB - - ] :
MAJOR CASE. 117

'Synopszs- Immedlately forward any lA's, 1B's, 1C's and Elsur
materlal ncc Prev;ously forwarded to Oklahcma City. : .

Refarance- 174A-OC 56120 Serlal 10740

Details-- Oklahoma c;ty by teletype dated 11/14/96, and Director
teletpye dated 11/15/96, requested all Field Offices and Legats
to forward all. documents and evidence pertazn;ng to this case to
. the OKBOME  Command Post and oin 1/30/01, Oklahoma City again :
requested all files,. etc., relative to the OKBOMB investigation
.. (copy not sent to Legats) be forwarded to Oklahoma City. Review
‘of files received thus f£ar indicates some offices dre. stxll in
_possessmon of lA's. 1B's, 1C's or Elsur materzal S

- | o-t7
f ,ﬁ%,f;éb—;‘,zéﬁls,g



Re: 1743-0C-56120, 03/15/2001

LEAD (8) = S E . :
T X : ' : L - -
Set Lead 1: . . S

© ALY, RECETVING OFFICES -

)  Due to the extremely sensitive nature of this case and
the fact that Oklahoma City is receiving evidence that should
have been forwarded to this office inm 1936, it is regquested that:
all offices_immgdiately‘ccndudt'a'search of your offices for any .
. additicnal-documents,_Subufiles, etc., relating to 174A-0C-56120
that may have been previously missed. Please forward ‘any 1A's,
18's,. 1C's, Elsux, OF ANY OTHER MATERTIAL still in your possession
pertaining to OKBOMB to the Oklahoma City Division, Attention:
IRS Peggy W. Richmond. : o S . - .

: .- It is also requested that after this search is
conducted, Oklahowma City be furnished name of individual in your
_affice. responsible for certifying that all documentation has been
transmitted to Oklahoma City. S o E S R

. ) ,Oklahoma'City appreciates allvthelassistaﬁce your
offices have provided to date in this mattex. s

e
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May 8, 2001, Letter from
Defenbaugh to Connelly



U.S. Department of Justica
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In Reply, Ploss Refer w0 . . 1801 N. Lamar, Ste 300
FileNe. 174A-OC-58120 pallas, Texas 73202-~1735
: 231.4-720-2200 ’
May 8, 20031

Sean Connelly : : - :
Special Attormey Lox the Tnited States Attorney General
Onited States Attorney's Qffice '
1225 17th Street, suite 700

Penver, Colorado 80202

RE: Additional Items Located concerning the
Oklahoma City Bombing Investigation (OKBEOME)

Dear Mr. Connelly:

As you are aware, the Federal Rureau of Investigation

(FBI) was tasked on a number of occasions to provide complate
discovery to all defendants jnvalved in the OXBOMB mattex. on nao
fewer than f£ive (5] occasions, commencing £x.m the £fall of 1895
untii the present, I, as the FBI Inspectar in Charge of the
OKBOMB Task Force, sought and ebtzined numarous ASSurances from-
FBI Senioxr Management Qfficials that diligent searchas fox co
documencs had taken place in their Field DfFfices and foreign”
Legal Attache's (Legat'!s), and that all mackteXs relating to the
investigation had been forwarded to me. Via regquests by myself,
and Director Louis Fresh, numerous written and e-mailed demands
werae made far each and every employees of the FBI to seaxch ,
appropriate files and areas within their respective domains, for
any document, even remotely connected with the QKBOMB _
investigation. Located materials were then forwarded to wme= ar
the OKBOME Task Force. Written cercification was demanded Erom
Senior Managsment officials in each FBI Field office and Eforeign
Legat post, confirming that such a search had been conducted and
either no documents weare found, or any located items would be, or
had already been forwarded to me. '

I am aware that each and every FRBI field office and
foreign Legat was involwved in rhe OKEOMRE investigation and that
the case was the most labox intensive in F8I history. only
recently have I become aware that additional documents, Some of
which have not been tendered to the defendants, have in f£act been
lacated. These documents include oxiginal 302s, insergs, and
physical evidences (“1AsSY, wzBs®, and "iCs"). It is noted that Wy
+ecent review of these items was the first time anyone on £he

A-
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OXBOMB Task Force had seell these materials, and none were usad in
rhe Government'’s casea. . : .

T have determined that these items ware located when
the Oklahoma City FBI ocffice contacted FBI Archivist William '
Shackleford .to- determins how to presarve OKBOME daocuments.
Shackleford requasted on December 20, 2000, thac all FBIL offices
send their documents to Oklahoma City. FBL Oklahoma City
reviewed the materials and found that most all had previausly
been provided to defense courisel through the discovery pProcess.
The remaining documents are those which are the subject of this
letter, and are items which have not heen identified through any
of the 26 OKBOMEB databases. -

. T and wmy staff, have persanally reviewed each documernt
and have divided the information into f£ive (5) categaries: Items
relating to John Doe #1; Items relating to John Doe #2; ltems
miscellanecus in nature; Ttems which mention McVeigh, Nichols, ox
Fartier which are not important; and, Items which mention
McVeigh, Nichols, or Fortier which .are important or exculpatory.

’ We have conducted 2 document by document review and
anzlysis of each item, and have found that none are Brady
matcerial, exculpatory, or relate to any of the defendant's
innocence. Woune of the documents axe in the category of items
which mention Mcveigh, Nichols, or Fortier and are ’
ﬂimpcrtant/exculpatory". The majority of the items are
associated with John Doe's #1 and #2; are not related to the
defendants at -all; or mention McVeigh, Nichols, or Foxtier, but
are deemed not impoxtant. R : ) -
: :  pairness, Jjustica and the cbligation of discaovery
require that I bring this informztion to your attention.

Sincerely. ' . L

Danmy A. Defenbaugh
Special Agent in Charge
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May 9, 2001, Letter from Connelly to
Defense Counsel
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- . . US. Deparucent of Justice

: 1225 Sevenczenth Strear ‘(@a3) 4320352
- ) : Sritz 700 (FAXT 2540403

Deasewer. Colorcdo 80202
May 5, 2001

Robext T¥igh, J1.
2617 E. 21st Strest
Tulza, OX 74-1 14 (by 5/° fadml exprass)

Nathan Chambers

" Cardgan Charnbiers Dansky & Zonies, P.
1601 Blzke Street, Suite 300

Denver, CO 80202 (by 5/10 hand delivery) -

Jokm M. Richilano
Richilano & Ridley .
1800 15tk Styeet, Swize 101
" Denver, Co - 80202 (T:':y 5710 hend d.ehvczy)

Dear Cclmsel: .
As I told each of you in separats telephone conversations yesterday, the FBI hus dscovered

additional materials penerated by its feld divisions cutside Oklahoma City in connection with the
OKBOMBE investigation. I firstleamed of the existance of these materialg yesterday, and received

ﬂ:gmtodayaﬁcxthcywcreﬂm&om Oklzhnorna City to Denver ort an FBI plsne. The documents -

were bronght to my attention by FBI Special Agentin Cherge Danny Defenbaugh, who headed the
OKBOMBE investigation and cuxxently beads the FBI’s Dallas ficld division. FBI Director Louis
Freeh and Ag_mDefmbmg;hadthxmtedcnmamemus occasions prior to trial that each ficld
division ard legal aitache forward all OXBOMEB -relared materials o the Oklashoma City division,

andhadmcuvedmthz&aﬂsuchmtenalshadhecnfmwarded. The belxted discovery of -

- additional snch materials came after an FBI archivist requested that all ORBOME xclatedmﬁtcna!s
be serz o t'he Oklahoma City field office for archiving.

The mxtcuah consist of FBI reparts of i mvcsngzman (“3025” and “iz:ser:s”) and physical’

evidemce, such as photographs, written corespondence and tapes (“1As™ “1Bs" and “1Cs™). All
Teports, and all physical evidence capzshle of baing photocopiad, are being delivered to you. The
physical evidence not capable of being photocopied is identified in. the photocapied materials. For
control pirpases, we have Bates-starnped all the marerisls being produced from each field division.
For escamplc, the documents ffom the Albany field division are Bates-stamped nurobersd 1-153, the
decunaents from the Albuquerque Seld division are Bateg-stamped aumbered 1-102; ete.



Wa do not belisve anything being prodoced is Brady mategial bearing on the federal
convictions or sentences of Timothy McVdgh or Terry Nichols. Similarly, we da not believe
anything in the materialsoakes even a poima facie showing of aither man’s achial nnpcence. Manoy
of the materials afe sizilar to the pravicusly-litigated “lead sheets,” in thar they involve interviews
and information regarding persons wham ar one Hme wars thought to zesemble the UNSUR
sicetches, Monetheless, mamy of the materials — in particular, the FBI-302s and inserts —should have
been produced under the reciprocal discovery agzmmnnt We are producing the materials 10w so
you can make Your awn dmt:cmmannns .

Please fesl fee to contact me if you have any questions.

. Sincercly,

SEAN CONNEL , o
Special Attorn=y to the : _ Do
U:S. A.rtamechnnal o . -

Attached FBI Mzaterials: .AI’ba:ny 1-153; Alboquerque 1-102; Anchorage 1-7; Atlanra 1-61; !

N Rirmingham 1-30; Boston 1-70; Buffalo 1-179; Chaviotte 1-5; i
" Chicago 1-90; Cincinnati 1-3; Cleveland 1-10; Dallas 1-63; Detroit ’ i

1-164; El Pasa 1-152; Honolidu 1-30; Housron 1-37; Indianspolis 1- :

. . _ . 61; Jackson 1-36; Kansas City 1-12; Knoxvilie 1-4; Little Rock 1-98;

.. Los Angeles 1-44G; Lonisville 1-5; Miarmi 1-226; Milwankee 1-3;
Mipneapolis 1-10; Mobile 1-179; New Orleane 1-103; Norfolk 1-4;

New Haven 1-51: Omaha 1-9; Paris 1-26; Philadelphia 1-36; Phoenix :

1-4; Pitsburgh 1-7; Portland 1-5; Rickmaonad 1-39; Sactamenta 1-103; o

St. Louis 1-43%; Salt Lake City 1-218; San Antenio 1-93; San Diego :

-59- San Francisco 1-5; Seattle 1-38; Tampa 1-46; Washangton 1-3.

pe (W/o Amachmernts) (by 5/10 hand delivery): The Honm:ablc Richard P. Matsch.

A-58
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