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radiological bomb could result in massive loss of life. Moreover, the mere fact that Padilla is
still apparently in the planning stages for this act and may only have entered the United States
now for reconnaissance purposes in no way takes him out of the category of a combatant.

Finally, in Milligan, the Court emphasized that Milligan had always been a resident of
Indiana and it appeared that he had never been within Confederate territory, nor was it clearly
alleged that he had ever actually communicated with the enemy. In some ways, therefore, he
appeared to be an enemy sympathizer, but could not really be said to be part of the enemy forces.
Here, in contrast, Padilla has recently been in Pakistan and has been in direct communication
with a top al Qaeda leader concerning his plan to detonate a radiological bomb and other
missions. That clear evidence shows that Padilla entered the United States as part of a plan of
destruction sponsored and supported by enemy forces further confirms his status as an enemy
combatant.

I11.

As we have previously advised elsewhere, the Posse Comitatus Act (PCA) does not limit
the President’s authority to deploy the military against international terrorists operating within
the United States. See generally Memorandum for Alberto R. Gonzales, Counsel to the
President and William J. Haynes, II, General Counsel, Department of Defense, from John C.
Yoo, Deputy Assistant Attorney General and Robert J. Delahunty, Special Counsel, Office of
Legal Counsel, Re: Authority for Use of Military Force to Combat Terrorist Activities Within the
United States at 2-3 (Oct. 23, 2001). For the reasons explained there, and summarized here, we
similarly conclude that the PCA does not impose a statutory prohibition on the use of the military
to detain an international terrorist captured within the United States.

The PCA states:

Whoever, except in cases and under circumstances expressly authorized by the
Constitution or Act of Congress, willfully uses any part of the Army or the Air
Force as a posse comitatus or otherwise to execute the laws shall be fined under
this title or imprisoned not more than two years, or both.

18 U.S.C. § 1385.% There are several reasons why the detention of Padilla by the military would
not violate the PCA.

First, both the express language of the PCA and its history show clearly that it was
intended to prevent the use of the military for domestic Jaw enforcement purposes. It does not
address the deployment of troops for domestic military operations against potential attacks on the
United States. Both the Justice Department and the Defense Department have accordingly
interpreted the PCA not to bar military deployments that pursue a military or foreign policy
function. In Application of the Posse Comitatus Act to Assistance to the United States National

* The PCA originated as the Act of June 18, 1878, ch. 263, § 15, 20 Stat. 145, 152. It was amended in 1956 to cover
the Air Force. Act of Aug, 10, 1956, § 18(a), T0A Stat. 626, see United States v. Walden, 490 F.2d 372, 375 n.5 (4th
Cir.), cert. denied, 416 U.8, 983 (1974). The contemporary version of the PCA differs only slightly from the
original.



Central Bureau, 13 Op. O.L.C. 195 (1989), our Office cited and agreed with a Department of
Defense regulation that interpreted the PCA not to bar military actions undertaken primarily for a
military purpose. We said (id. at 197):

[T]he regulations provide that actions taken for the primary purpose of furthering
a military or foreign affairs function of the United States are permitted. 32 CF.R.
§ 213.10(a)(2)(1)). We agree that the Posse Comitatus Act does not prohibit
military involvement in actions that are primarily military or foreign affairs
related, even if they have an incidental effect on law enforcement, provided that
such actions are not undertaken for the purpose of executing the laws.’

Because using military force to combat terrorist attacks would be for the purpose of protecting
the nation’s security, rather than executing the laws, domestic deployment in the current situation
would not violate the PCA.

Central to this conclusion is the nature of the current conflict and the facts of this specific
case. As we have advised elsewhere, the September 11, 2001 attacks on the World Trade Center
and the Pentagon began an international armed conflict between the United States and the al
Qaeda terrorist organization. See genmerally Memorandum for Timothy E. Flanigan, Deputy
Counsel to the President, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: The President’s Constitutional Authority to Conduct Military Operations Against
Terrorists and Nations Supporting Them (Sept. 25, 2001); Military Commissions Memorandum
As a consequence of those operations, the armed forces have captured al Qaeda members as
enemy combatants. As we have discussed above, capture and detention of enemy combatants is
a critical part of international armed conflict, as demonstrated by the fact that the laws of armed
conflict have long regulated the treatment of prisoners of war.

Here, the detention of Padilla by the military is part of that international armed conflict.
The President has ample authority as Commander-in-Chief and Chief Executive to employ the
military to protect the nation from further attack and to conduct operations against al Qaeda both
at home and abroad. Detaining al Qaeda operatives who attempt to enter the United States to
attack military or civilian targets 1s part of our ongoing military operations in this international

* Accord United States v. Thompson, 30 M.J. 370, 573 (A.F.C.M.R) (“[T]he prohibitions contained in the Posse
Comitatus Act . . . do not now, nor were they ever intended to, limit military activities whose primary purpose is the
furtherance of a military (or foreign affairs) function, regardless of benefits which may incidentally accrue to
civilian law enforcement), aff'd, 32 M.L. 5 (CM.A. 1990), cert. denied, 302 U.S. 1074 (1992).

Depantment of Defense (“DoD™) regulations promulgated pursuant to a congressional directive in 10
U.5.C. § 375 also recognize that the PCA does not apply to or restrict “[a]ctions that are 1aken for the primary
purpose of furthering a military or foreign affairs function of the United States, regardless of incidental benefits to
civilian authorities.” DoD Directive 5523.5, Enclosure 4, E4.1.2.1 (Jan. 15, 1986) (as amended Dec. 20, 1989). See
generally United States v. Hitcheock, No. 00-10251 (D. Haw. 2001) at *4-*3 (reviewing and applying DoD
Directive 5525.5). Several counts (including the court of appeals in Hifchcock) have accepted and applied the DoD
Directive in a variety of circumstances to find that the use of the military was nof in violation of the PCA or 10
U.S5.C. §375. See, e.g., United States v. Chon, 210 F.3d 990, 993 (9th Cir.) (activities of Mavy Criminal
Investigative Service “were permissible because there was an independent military purpose for their investigation -
the protection of military equipment™), cert. denied, 531 U.S, 910 (2000); Applewhite v. United States Air Force,
995 F.2d 997, 1001 (10th Cir. 1993) (military may imvestigate illegal drug transactions by active duty military
personnel). cert. denied, 510 U.5. 1190 (19594),



armed conflict. As a result, detention of Padilla is not law enforcement, but instead constitutes
military operations to protect the national security exempted from the PCA.

Second, the PCA includes both a constitutional and a statutory exception. It excludes
military actions taken “in cases and under circumstances expressly authorized by the
Constitution or Act of Congress.” Both of these exceptions apply to the use of the Armed Forces
to detain al Qaeda operatives in response to the September 11 attacks. By its own terms, the
PCA excludes from its coverage any use of the military for constitutional purposes. As Attorney
General Brownell noted in reviewing the PCA’s iegislative history, “[tlhere are in any event
grave doubts as to the authonty of the Congress 1o limit the constitutional powers of the
President to enforce the laws and preserve the peace under circumstances which he deems
appropriate.” President’s Power to Use Federal Troovs to Suppress Resistance to Enforcement
of Federal Court Orders — Little Rock, Arkansas, 41 Op. Att’y Gen. 313, 331 (1957). Thus. the
dispositive question is whether the President is deploying troops pursuant to a plenary
constitutional authority. Here, that is clearly the case. The President is deploying the military
pursuant to his powers as Chief Executive and Commander in Chief in response to a direct attack
on the United States. Detention of al Qaeda operatives within the United States is undertaken
pursuant to this constitutional authority. Thus, the PCA by its own terms does not apply to the
domestic use of the military as contemplated in this case.

Even if the PCA’s constitutional exception were not triggered, Pub. L. No, 107-40 would
allow the President to avoid application of the PCA i this case. Pub. L. No. 107-40 authorizes
“the use of United States Armed Forces against those responsible for the recent attacks launched
against the United States.” This authorization does not distinguish between deployment of the
military either at home or abroad, nor does it make 2ny distinction between use of the Armed
Force for law enforcement or for military purposes. Rather, it simply authonzes the use of force
against terrorists linked to the September 11 attacks. It is clear that the al Qaeda terrorist
organization 1s one of the groups responsible for the September 11 attacks on the United States.
Detention of al Qaeda operatives within the United States is part of the military use of force
against those linked to the September 11 attacks. Thus, Pub. L. No. 107-40 provides the
statutory authorization envisioned by the PCA’s drafters to allow the use of the mulitary
domestically, whether for law enforcement purposes or not.

Conclusion
We believe that you have ample grounds to recommend to the Secretary of Defense that
Jose Padilla qualifies as an enemy combatant under the laws of armed conflict, and that he may
be detained as a prisoner by the US. Armed Forces. The Posse Comitatus Act presents no

statutory bar to the transfer of Padilla to the Department of Defense.

Please do not hesitaie to contact us if we can provide any further assistance



