





these statutes to overcome any restrictions in FISA and Title III, at least as they might otherwise
apply to the congressionally authorized armed conflict with al Qaeda.” Id. at 3.

Accordingly, because the proposition highlighted above does not reflect the current views
of this Office, appropriate caution should be exercised before relying in any respect on the 2/8/02
Classified Opinion as a precedent of OLC.

Presidential Authority to Suspend Treaties

Two opinions of OLC from 2001 and 2002 asserted that the President, under our
domestic law, has unconstrained discretion to suspend treaty obligations of the United States
at any time and for any reason as an aspect of the “executive Power” vested in him by the
Constitution:

7. Memorandum for John B. Bellinger III, Legal Adviser to the National
Security Council, from John C. Yoo, Deputy Assistant Attorney General,
and Robert J. Delahunty, Special Counsel, Office of Legal Counsel, Re:
Authority of the President to Suspend Certain Provisions of the ABM Treaty
at 12, 13 (Nov. 15, 2001) (*11/15/01 ABM Suspension Opinion®) (“The
President’s power to suspend treaties is wholly discretionary, and may be
exercised whenever he determines that it is in the national interest to do so.
While the President will ordinarily take international law into account when
deciding whether to suspend a treaty in whole or in part, his constitutional
authority to suspend a treaty provision does not hinge on whether such
suspension is or is not consistent with international law.”) (footnote omitted)
(“The power unilaterally to suspend a treaty subsumes complete and partial
suspension: both kinds of suspension authority are comprehended within the
‘executive Power,” U.S. Const. art. II, § 1,cl. 1....").

8. Memorandum for Alberto R. Gonzales, Counsel to the President, and
William J. Haynes I1, General Counsel, Department of Defense, from Jay
S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re:
Application of Treaties and Laws to al Qaeda and Taliban Detainees at 11-
13 (Jan. 22, 2002) (“1/22/02 Treaties Opinion™) (reasoning that the
President has “unrestricted discretion, as a matter of domestic law, in
suspending treaties™).

The highlighted assertions were based on generalizations from historical examples in which
Presidents have acted in certain limited circumstances to terminate or suspend treaties. See, e.g.,
11/15/01 ABM Suspension Opinion at 14-18.

* We recognize that the Supreme Court in Hamdan v. Rumsfeld refused to read the AUMF to authorize the
President to convens military commissions in contravention of the Court’s interpretation of the Uniform Code of
Military Justice, See 548 ULS. at 557-38. The Department’s 2006 white paper, however, was based on the view that
FISA, which expressly contemplated that Congress may authorize warrantless surveillance in a separate statute, such
as the AUMF, was more like the statute at issue in Hamdi, 18 U.5.C. § 4001(z), which prohibits detention of a U.S.
citizen, “except pursuant to an act of Congress.” See NS4 Legal Authorities White Paper at 20-23.



We have previously concluded in a file memorandum that the reasoning supporting these
assertions is unconvincing. See Memorandum to File from C. Kevin Marshall, Deputy Assistant
Attorney General, and Bradley T. Smith, Attomey-Adviser, Office of Legal Counsel, Re: Legal
Issues Regarding Proposed Broadcasts into Cuba at 2, 11-13 (May 23, 2007) (“Cuba
Broadcasting File Memorandum”). We observed that Presidents have traditionally suspended
treaties where authorized by Congress or where suspension was authorized by the terms of the
treaty or under recogmzed principles of international law, such as where another party has
materially breached the treaty or where there has been a fundamental change in circumstances.
See id. at 6-13. We found the two opinions” treatment of this history to be unpersuasive, their
analysis equating treaty termination with treaty suspension to be doubtful, and their
consideration of the Take Care Clause to be insufficient. See id. at 11-13. For those reasons, in
2006 we advised the Legal Adviser to the National Security Council and the Deputy Counsel to
the President not to rely on the two opinions identified above to the extent they suggested that
the President has unlimited authority to suspend a treaty beyond the circumstances traditionally
recognized. Id. at 13. We noted that the President, in fact, had not relied upon the broad
assertions of authority to suspend treaties contained in the 11/15/01 ABM Suspension Opinion
and the 1/22/02 Treaties Opinion; the President decided not to suspend the Third Geneva
Convention as to Afghanistan, and he did not suspend the ABM treaty (instead, the United States
gave formal notice of withdrawal from the treaty pursuant to its terms). Cuba Broadcasting File
Memorandum at 13. In summarizing the advice given in 2006 concerning the reliability of the
2001 and 2002 opinions, our file memorandum emphasized that although we questioned the
reasoning in these opinions, we had no occasion to make a determination about the extent of the
President’s authority to suspend treaties:

The above critique is not meant to be a determination that under the
Constitution the President lacks authority to suspend treaties absent authorization
from Congress, the text, or background law. The White House did not directly
ask that question [in 2006], and we did not purport to resolve it. There are
arguments to be made based on the Vesting Clause and other provisions of Article
11, as well as history. Other prior opinions have suggested that the President could
have plenary authority to terminate treaties, and one can find scholars supporting
such a view. The issue, however, is not nearly as simple or clear as the [11/15/01
ABM Suspension Opinion] and [the 1/22/02 Treaties Opinion] indicated, and we
therefore are no longer willing to advise the President to act in reliance upon those
memoranda’s more sweeping claims.

Id. (citation omitted).

We adhere to the 2007 Cuba Broadcasting File Memorandum, and, accordingly, we
confirm that the highlighted propositions from the 11/15/01 ABM Suspension Opinion and the
1/22/02 Treaties Opinion do not reflect the current views of this Office and should not be treated
as authoritative, and that appropriate caution should be exercised before relying upon these
opinions in other respects.



“National Self-Defense” as a Justification for Warrantless Searches

A 2001 OLC opinion addressing the constitutionality of proposed FISA amendments
asserted the view that judicial precedents approving the use of deadly force in self-defense or to
protect others justified the conclusion that warrantless searches conducted to defend the Nation
from attack would be consistent with the Fourth Amendment:

9. Memorandum for David S. Kris, Associate Deputy Attorney General,
from John C. Yoo, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Constitutionality of Amending Foreign Intelligence
Surveillance Act to Change the “Purpose” Standard for Searches at 8
(Sept. 25, 2001) (*9/25/01 FISA Opinion™) (reasoning that because the
Government’s post-9/11 interest in “preventing terrorist attacks against
American citizens and property within the continental United States”
implicated the “right to self-defense . . . of the nation and of its citizens,” and
because the courts had recognized that “deadly force is reasonable under the
Fourth Amendment if used in self-defense or to protect others,” it was
appropriate to conclude that “[i]f the government’s heightened interest in self-
defense justifies the use of deadly force, then it certainly would also justify
warrantless searches™).

We believe that this reasoning inappropriately conflates the Fourth Amendment analysis
for government searches with that for the use of deadly force.

We do not doubt that the existence of a government interest in preventing catastrophic
terrorist attacks is highly relevant in determining whether a particular search would be
“reasonable” under the Fourth Amendment. Although warrants are often required in the criminal
law context, the Supreme Court has recognized warrantless searches to be “reasonable” in a
variety of situations involving “special needs” that go beyond the routine interest in law
enforcement. E.g., Board of Educ. v. Earls, 536, U.S. 822, 828 (2002). Foreign intelligence
collection may fit squarely within the area of “‘special needs, beyond the normal need for law
enforcement,” particularly where it occurs in the midst of an ongoing armed conflict and for the
purpose of preventing a future terrorist attack. See NS4 Legal Authorities White Paper at 37.
Accordingly, as explained at length in the Department’s January 2006 white paper, warrantless
searches for such purposes may well be “reasonable”™ and consistent with the Fourth
Amendment. /d. To the extent that the 9/25/01 FISA Opinion advances that straightforward
proposition, we have no disagreement.

However, the %/25/01 FISA Opinion’s reliance on court decisions involving the use of
deadly force suggests a “self-defense” rationale whereby the purpose behind a search would,
standing alone, justify the search for purposes of the Fourth Amendment. The Supreme Court
has recognized that the use of deadly force may be “reasonable” under the Fourth Amendment
where the “officer has probable cause to believe that the suspect poses a threat of serious
physical harm either to the officer or to others.” Tennessee v. Garner, 471 U.S. 1, 12 (1985);
see also Graham v. Connor, 490 U.S. 386, 392 (1989). Under this rule, the circumstances in
which deadly force may be employed are highly fact-dependent and require a showing that the
officer believed that the suspect posed an imminent threat of harm. The 9/25/01 FISA Opinion’s
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assertion that “[i]f the government’s heightened interest in self-defense justifies the use of deadly
force, then it certainly would also justify warrantless searches™ does not adequately account for
the fact-dependent nature of the Fourth Amendment’s “reasonableness™ review, and does not
expressly recognize that the circumstantial factors relevant to the Tennessee v. Garner self-
defense analysis are not necessarily the same as those that may determine the constitutional
reasonableness of a particular search, both in its inception and in its scope.

Accordingly, the highlighted reasoning in the 9/25/01 FISA Opinion does not reflect the
current views of OLC.

- * *

For all the foregoing reasons, the propositions highlighted in the nine opinions identified
above do not reflect the current views of the Office of Legal Counsel and should not be treated as
authoritative for any purpose. A number of the opinions that contained these propositions have
been withdrawn or superseded and do not constitute precedents of this Office; caution should be
exercised before relying in other respects on the remaining opinions.

We have advised the Attorney General, the Counsel to the President, the Legal Adviser to

the National Security Council, the Principal Deputy General Counsel of the Department of
Defense, and appropriate offices within the Department of Justice of these conclusions.

Steven G. Erw

adbury
Principal Deputy Assistant Attorney General
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