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On 5 October 2012, the Court ordered the United States to develop a plan to store any 
Appellate Exhibits not accompanying the Record ofTrial ("ROT") in one place under one 
custodian with a procedure for systematic reviews by the United States to ensure accountability 
of such documents through any appellate review. Smce then, the United States has been 
dihgentiy working with each of the applicable govemment organizations and the Office of the 
Clerk of tiie Court for tiie United States Army Court of Criminal Appeals ("Office ofthe Clerk 
ofthe Court") to develop such a plan. With that being said, all such govemment organizations 
and the Office of the Clerk of the Court agree to the storage plan as outiined hereui. 

I : FACTS 

The ROT in the above-captioned court-martial will consist ofboth classified and 
unclassified Appellate Exhibits. Several of those Appellate Exhibits, both dassified and 
unclassified, are motions for limited disclosure of classified information under Military Rule of 
Evidence (MRE) 505(g)(2). The classified documents for which limited disclosure was sought 
were enclosed to those motions. The Court subsequentiy conducted in camera and ex parte 
reviews of those classified documents and issued several Orders goveming the disdosiu-e of such 
documents. 

For a majority of tiiose documents, tiie Court conduded an in camera and ex parte review 
in chambers (hereinafter, those documents reviewed in chambers are refened to as "Documents 
In-Chambers"). For a smaller portion of those documents, the Court fraveled to multiple 
locations within Virginia, Maryland, and the District of Columbia to conduct an in camera and 
ex parte review based on the information's classification level, which includes 'Top Secret" and 
"Sensitive Compartmented Information," and strict confrol measures (hereinafter, those 
documents reviewed at otiier locations are refened to as "Documents Off-Site"). The 
prosecution estimates that "Documents Off-Site" total no more than 2,000 pages. 

I I : LAW 

A separate record shall be kept for each general court-martial proceeding. See Rules for 
Courts-Martial (RCM) 1103(a); UCMJ art. 54(a) (2012). The prosecution, under tiie dfrection of 
the militaryjudge, shall prepare tfie ROT as prescribed m RCM 1103 and RCM 1305. See RCM 
1103(b); Army Regulation (AR) 27-10, para. 5-41 (a). Follovying mitial action, tfie ROT for 
general court-martial proceedings shall he forwarded to the Office of the Clerk of the Court. See 
AR 27-10, para. 5-46(a). 

FOR OFFICIAL USE ONLY APPELLATE EXHIBIT 
PAGE REFERENCED. 
PAGE OF PAGES 



FOROFFICIALUSEONLY 

Ifclassified infbrmation is withheld from the defense under Military Rule ofEvidence 
505,'the entire unaltered text ofthe relevant documents as well as the Government'smotion and 
anymaterials submitted in support fhereofshall be sealed and attached to the record oftrial as an 
appe11afeexhibiL""MRE505(g)(4);RCM1103A;^^^^^.^o^^^^^^^^^^^v.^^^,32M.J.724, 
726 (A.F.C.M.R.199I)(rtilingtfiat"ami1itaryjudgemustmakearecord of every significant^^ 
^^^^^^activity(otherthanhislegalresearch) adequate to assurethathis decisions are 
reviewable on appeal"). Sealed exhibits may only he examined under limited circumstances, one 
ofwhichmdudesfbrappellatereview. ^^^RCMI103A(b)(4). MRE 505 states that"[sjuch 
material shall be made available to reviewing authorities in dosed proceedings fiorthe purposeof 
reviey^ngthedetermination ofthe mi1itaryjudge."MRE 505(g)(4); ,̂ ^^^ .̂̂ o^^^^^^^^^ .̂̂ v. 
.^^v^^.^,49M.J.434,437(C.A.A.F.1998)(m1ingthattheappel1ate court conectiyreviewed 
sealed documents withheld from the accused attrial under MRE 506^^^^^^^^ and didnot abuse 
its discretionbywithholding those sealed documents from appellate defense counsel). 

IILPROPOSEDSTORAGEPLAN 

The United States proposes that all Appellate Exhibits, except fbr"DocumentsOf^Site,"" 
accompanytheROT when fbi^arded to the Office ofthe Clerk ofthe Court. ^^^AR 27-10, 
para.5-46(a). The United States proposes thatthe OfficeoftheClerk ofthe Court be 
responsible fbr storingthose Appellate Exhibits accompanyingtfieROT. ^̂ ^̂ ^̂ .̂ ^̂ ^̂ .̂ o Uruted 
States Army Court ofCriminal Appeals, Intemal Rules ofPractice and Procedure, Rules 30.1 
and30.5(2009) 

TheUnited States proposes that theROT consist oftwo placeholders: (l)aplaceholder 
intheundassifiedROT;and(2)ap1aceho1derintfiedassifiedROT,ifneeded. It is proposed 
thatan undassified placeholder beinduded in the undassifiedROT fbr all classifiedAppellate 
Exhibits. The undassified placeholderwill include an undassified description ofwhere the 
classifiedROT is located. Enclosurel. It is proposed thatadassifiedplaceholderhe 
indudedinfhedassifiedROT fbr otdythose Exhibits whosestorage is govemed bythis 
proposed storageplan(i.e.,"DocumentsOff^Site""). The dassified placeholderwill include 
where the particular Exhibit is being stored and the level ofdassification, to include anyread-on 
requfrements, ofthe particular ExhibiL Enclosure 2. 

The United States proposes that "Documents Off^Site" not accompanytheROTbased 
upon theparticular dassification level or strict confrol measures ofthe infbnnation contained 
therein. This proposed plan only applies to the storage of"DocumentsOff^Site."The United 
States proposes the fb11owingp1an,consistentwithtfieCourt"sOrderdated50ctoher 2012 and 
as memorialized in the enclosed draft Order, forthe storageof'DocumentsOff^Site:"" 

1. The United States proposes thatthe Exhibits not accompanyingtheROT,spedfica11y 
"Documents Off^Site,"be stored inadedicatedtwo-drawersafelocatedin the Litigation 
Division ofthe Cenfral Intelligence Agency. The office which will store the safe isaSensitive 
Compartmented InfbrmationFacility. The safe will have one combination fbr both drawers and 
will only store "Documents Off^Site." The United States proposes that "Documents Off^Site"he 
separated hyExhihitnumherandsealedhythemilitaryjudge separately. Itisproposed thaf the 
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sealing orderindude the contact information forthe applicable equity holderwhose infbrmation 
is contained within the given ExhibiL ^^^Endosure4. 

2. The United States proposes that the safe combination be stored bythe fbllowing confrolled 
billets: (1)fhe Deputy Chiefin the LitigationDivision offhe Cenfral Intelligence Agency; (2) 
the Spedal Assistant in the LitigationDivision offhe Cenfral Intelligence Agency; and (3)tfie 
AreaSecurityOfficerwithintheOfficeoffheGeneral Counsel ofthe Cenfral Intelligence 
Agency. 

3. In addition to those billets set fbrthinparagraph2, the United States proposes that the 
fbllowing confrolled billets have access to tiie contents ofthesafe, pending ohtainingtheproper 
securitydearanceandread-onrequirementsdetai1edmparagraph4: (I)ChiefofJustice,the 
OfficeoftfieStaffJudgeAdvocate("OSJA"),Mi1itaryDisti^ctofWashington("MDW"");(2) 
seruorparalegal, OSJA, MDW; (3)the Clerk of the Court, United States Army Court of Criminal 
Appeals (ACCA);(4) the Deputy Clerk offhe Court,ACCA;and(5) the militaryjudges of 
ACCA detailed to fhis case, should fhis case appear befbre the appellate court (the "appellate 
court judges"), to indudeaddegated commissioner assistingtfie appellate court. Additionally, 
the lead trial counsel hi the above-captioned court-martial, MAJ AshdenFein, will be given such 
access fbr continuitypurposes. 

4. The United States proposes thatMDW,theOfficeoftfieClerkoftheCourt, and the Central 
Intelligence Agency heresponsible fbr ensuringpersonsoccupyingfhose billets set fbrth in 
paragraphs 2-3have and maintain proper security clearances, and are properly read-on. The 
requisite security clearance is TS-SCI and fhe necessary read-on requirements are SI, TR,G, and 
HCS. Some ofthe sealed Appellate Exhibits contain Altemative Compensatory Confrol 
Measures (ACCM) and Special Access Programs (SAP)material that will require additional 
read-onrequirements, i f and when those exhihitsare unsealed. 

5. The United States proposes thatpersonsoccupyingthe above billets atMDW and theOffice 
ofthe Clerk ofthe Court berequired to conductaperiodicreview ofthe envelopes containing 
the sealed Exhibits forthe sole purpose of confirmingtheir continued proper storage. The 
United States proposes thatpersonsconducfingthisreviewaccountfbr each Exhibitand 
memorializetheirreview with theendosedmemorandumfbrrecord, which will then become 
part oftheROT,andbymarkinghis/herinitia1s with the dateofhis/herreview on theenvdope 
of each sealed Exhibitwhoseproper storage was confinned. ^^^Endosure5. Persons 
conductingthis periodic review will not unseal the envelopes. Befbre the ROT is forwarded to 
the Office offhe Clerk of the Court, MDW will beprimarilyresponsible fbr conductingthis 
review. AftertheROT is forwarded to the Office ofthe Clerk ofthe Court, the Office ofthe 
Clerk ofthe Court will beprimarilyresponsible fbr conductingthis review. TheUnitedStates 
proposes that the Clerk ofthe Courtmay delegate this responsibi1itytoMDW,and i f delegated 
MDW will heresponsible. This review will be conducted atthe Cenfral Intelligence Agency and 
will occur, ataminimum, once everythreemonths. 

6. Should theappellatecourt judges request access to anysuchExhihitsunder RCM 
1103A(h)(4), theUnited States proposes thatthe Officeofthe Clerk ofthe Courtnotifythe 
applicable govemment organization(s), and provideaby-name list, induding dearancestatus, of 
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those who will hereviewingtherecords. Onlyproperly cleared appellate eourtjudges may 
review the records, and any such review may oidytake place at the Cenfral Intelligence Agency. 
The United States proposes thatno member ofGovemmentAppdlate Division or Defense 
Appellate Division have access to any such Exhibits underthis storage plan. TheUnitedStates 
proposes that the Office ofthe Clerk ofthe Court heresponsible fbr ensuringthe appellate court 
judges have and maintain proper security clearances, and are properlyread-on. 

7. The documents are being stored solely forthe appellate record. Once the appellate process, i f 
any, concludes, the United States proposes thatthe Office ofthe Clerk ofthe Courtnofifytfie 
O^ce offhe General Counsel fbr each government organization and coordinate with those 
organizations to ensure suchmaterial is properly discarded. 

8. The Uruted States proposes that this storageplan, if adopted bythe Court, be marked "For 
Official Use On1y"based on the sensitive involvement ofcertain govemment organizations. 
Alfhoughnot dassified, the United States requests the Courtnotpuhlicallyidentifythe Central 
Intelligence Agency as the organization who y^ll store these records. 

5Ends ASHDENFEIN 
1. Sample Undassified Placeholder MAJ,JA 
2. SampleClassifiedPlaceholder Trial Counsel 
3. DraftOrder 
4. Sample Classified Infbnnation Sealing Order fbr "Documents Off̂ Site"̂  
5. Sample Memorandum fbr Record 

Icertifytfiatlserved or caused to he servedatme copy ofthe above on Mr. David 
Coombs, Civilian Defense Counsel via elecfronic mail, on 20 Febmary 2013. 

ASHDENFEIN 
MAJ,JA 
TrialCounsd 
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