


      
     

   

   

   

   
 

  

         
              

             
             



   

  

 

 
    
  

   

 



   
  

 

 

           

         
   

          

      

           
     

            
       

               



 
    
  

   

   

    

  

 

        

   
    

   

 

 
   

    
    

      
       

      
      

     
       

    
       

      
     

    
      

      
       

       
      

      
      

       
      

      
    

        
      

      
       
      

       
      

       
     

    
       

        
   

    
     

       

       
     

     
   

      
     

       
       

      
     

    
       

      
     

     
 

    
        

      
       

       
 

       

  
   
     

     
         

     
         
       

      

  
     
     

            
            
          

  
            

         
             

  

  
      

     
     

       
      

         
        
      

      
        

       
      

       
       

          

  
    

     
     
      

    
    

     

  
   

   

               

      

 



 

       

  

         

  
       
     
           

  

         

  
      

         
         

        
  

    
     
       

  
        

  
   

     
     
       

  
         
           

        
         
          

  
         

          
  
      

      
       

  
           
          

  
      

         

  
        

         
           
        

  
        

     
     

       
         

  
      

         
       

       
          

        
          
          

  
         

     
     
     

     
       

  
         

  
     

     
       
       

        

 

    

     

        

        

        

  

         
     

        
         

      
          

         
    

          
        

     
        
  
        
         
         
         
       
         
          
    
         

       

 

 

      



  
 

  
         

 
         

            
    

        
     
         

         
       
       
        

           
         

 

  
        

      

      
           

 

  
          

          
        

          
          

 
          

          
           

          
          

         
             
         
        
    

         
    
          
            

          
       

       
         
            

            
         

        
           
            

  
        
          

            
         

           
      

           
           

           
           

          
  
          

          
         

           
         
         

           
           
          
  

        
         

           
          

         
          

          
        

        
     
           

        
           

        
           

       
         

        
         

          
         

          
         
         

           
      

         
          

          
        

         
         

      
          

        
   
         

        
          

          
       

         
         

          
         
        
       

       
        

          
           

           
    

        
        

           
         
         

      



         
          
     

        
     

           
       

         
          

          
     

        
        

         
          

         
     

     
         

          
         

         
        

 
          

          
         
           

        
       

       

   
          

         
         

            
      

        
         
         
    
         
            
       

    
         
        

       
           

          
           

      
            

       
     

      
   

    

   
         

   

 
   

  
       

             
        

          
         
            

     
      

           
    

         
     

            
   

    

         
       

         
     

     
     

         
      
     

        
        

           
          

         
        

          
     

      
    

      
           

          
    
       

            
          

           
          

     
         

         
     
            

           
       

        
          

      
    

         
          

           
      

     
          

       
            

     
        

       

     



        
          

     
    

         
         
          
          

  

       
      

              
          

         
            

     
      

       
 

         
             

           
          

         
           

          
     
 

   
            

        
            

       
         

   
          

   
        

           
           
            

          
  

    
  

          
     

         
        
  

         
          

         
      

       
       

         
        

   

          
 

   

              
    

 
     

    

  
      

  
         

         
          

          
       

          
          

 
         

    
          

      
         
        

    
          

       
   

    
         
        

      
   

       
         
         

  
       

          
     

        
         
       

        
    

      
   

          
          
        
           

 
       

            
    
       
           

     
         

       
            

          
     
         
       

      
          

        

     



      
          

 

      
    

         
        

         
           

        
       

    
           

          
          

             
  

    
          

             
            

         
    

         
    

      
 

          
     

            
        
         

 
       
        
          

           
      

          
     

  
      

          
          
         

    
         

    

     
       

       
         

   
         

     
         

        
         
 

      
          

 
             

   
       

          
        
        

   
  

       
        
         
    
           

 
    

   
       

   
           

         
    

  
            

      
           
        

  
      

           
      

             
         

            
           

        
          

         
        
  
       

     
           

         
         

            
          

       
    

  
      

        
              

          
          

  

    
       

      
     

     
            

       
            

     
      

         
   

          
     

           
    
      

     



           
       

        
      

          
      

        
     

           
 

        
          

       
         

        
 

       
          

     
            

  
     

     
          

       
      

 
    
         

  
   

  
   
       

   
         

  
         
     

     
   

          
            

 
            

    
         

    
          

           
        
         

        
           

        
    

   
    

       
        

     
          

         
       

         
        

    
       

  
  

          
    

       
         
         
         

    
      

    
 

          
 

         
    

        
   

  
          

       
  

       
         

   
           

       
      
        

 
 

           
     

  
       

          
         

     
       

      
     

          
        

     
      

          
         

         
       

     
  

   
       

          
  

         
       

        
  
 

      
          
         

          
         

     
     

   
        
     

         

     



         
 

         
            

           
            
           

           
   

    
       

            
       

    
          
           
          

           
  

            
          

          
           

              
           

           
          

           
        
            

           
           

           
   

       
         

            
        
           

         
         

         
    

     

           
    

    

          
     

           
       

  

   

      
      

  

 
 

 

 

  
    

 

 

     

   

 

             
  

            

      



  
  
         

      
                  

          
                    
             

   

                      
         

                   
  

  
  

   

  
    

   
   

   

 
   

  
    

  
     

  
 

   

                 
        

   
   

   

 
  

   

            

     



    

    

      

           
           

          
             

       

  
  
 

    
      

    
           

    
          

            
         

      
    

    

   

          
      

      

      



     

              
             
 

                  
           

                 

   

 
  

   

             

  
  

  
           

           
         

         
         
         

           
         

        
      

  
         
          
            

           
       

            
          

             
            

           
         
            

            
             

         

     
         

         
           

      
        

            
            

          
           

           
          

       
            

         
          

        
         

          
        
         

          
           

        
        
     

       
 

            
           

           
       

        
            

           
            
        

  
          

           
      
          

          
            
           

            
 

          
          

            
             
  

      



   
         

        
 
    
         
            

    
       

       
          

          
      

           
    

       
            

         
     

          
       

        
      

         
     
         

       
    

   
         

         
           

        
      

          
   

           
            

     
     

          
        

        
            

    
    

     
        

           

            
         

         
         

          
           

         
           
            

         
           

 

    
          

             
          

         
           

            
           

     
         

        
           

           
          
           

         
         

            
           

              
             
          

        
        
           

          
    
       

          
         

          
          
            

            
           

   

       
                
               

                 
         

       
 

       



                 
   

              
             

            
            

          
  

                
 

   

 
  

   

                
 

 

             
         

               
 

              
               
           

     

          
        

   

 
  

  

             
 

  

           

        

     



                 
          

            
              

 

           
            

   

 
  

   

         

 

    

 
   

 
  
           

          
    

          
     

     
        

       
         

         
     

          
        

        
        

 
     

        
      

     
    

      
      

         
        

    
         

    
  

        
    

     
   

        
          

    
       
         

           
    

      
     

         
          

           
           

         
      

    
           

       

         
 

       
         

          
   

     
            

  
         
        

          
       

            
    
        

            
       
            

   
         

        
            

        

     
          

        
        
          

        
          

           
         

     



         
          

 
      

  
        

   
           

   

  
   

      
      

     
           
          

     
    

        
        

          
          

      
    

       
  

         
           

         
          

        
      
   
        

       
            

         
         
           
            

         
     

 

  

  
     

         
        

        
         

         
   

     
     

            
         

    
    

          
      

          

         
          

          
         
         

     
         

         
     
    
          

            
       

   
       

          
     

            
     

      
      

        
       

         
          

       
  
          

         
         
           

           
        

          
       

      
        

          
         
    
           

         
    

        
           
          
           

         
 

  
        

          
       

   
       
          

           
        

         
  

          
      

        
         
          

          

     



  
          

        

 
     

  
 

  
     
           

          
          

           
          

           
      

   
         

         
        

         
    

    

  
         

         
         

        
       

         
          

       
       

      
       
       

         
          

     
    

            
          

        
          
          

         
        

         
       
        

     
           

       
        

     
            

      
             

         
             
   

      
       

     
           

            
         
       

          
 

         
         

            
          

          
       

           
     

   
       
    

      
       

      
   

          
          

         
        

         
      

   
           

         
          

       
         

        
        
           

    
   

    
       

    
          
       

 
     

         
   
           

       
       
          

   
          

  
       

          
       

    
         

        
        

        
      

         
        

     

     



          
    

        
    
             

 
    

     
    

      
         
     
      
          

         
 

        
         

 

     

 
     

       
        

        
           

        
     
    

        
      

      
   

 
         

 
        
          

      
    

         
     

         
     

     
        

      
         

     
        

         
 

          
        

         
     
          

        
       
   

        
   

        
         

        
           

 

       
        

     
        
      
        

   

     
           

         
          

  

     
     

           
           

           
        

            
          
   

         
        

          
      

    
         

           
         

          
      

           
          

        
         

       
        

             
  

          
           

  
             

           
         

            
            

           
            

  
          
        

        
           

      
          

     
           
          

           
     

        
      

      
     

          
         

            

     



records privileged from release should be retained by the custodian 
pending the court's nilingupon the Govemment's motion. 

(2) Whenamotion to quash or foraprotective order is not filed, 
orthemotionisunsuccessfiiLandtheappropriateDAofficialhas 
determinedthatno fiirthereffbrts will be made toprotect there-
cords, copies of the records (authenticated if necessary) will be 
submitted to the court (or tothe clerkofcourt)inresponsetothe 
subpoena or order. 

^. C^̂ .̂ .̂ ^̂ ^̂ ^̂ ^̂ v̂̂ 7̂ ^̂ ^̂ ^̂ ^̂ 7̂̂ ,̂̂ . RequestsfromDOJ,U.S. 
Attomeys,orattomeysfor other Govemmentalentitiesfor records 
that are classifiedorotherwiseprivilegedfrom release willbere-
ferred to the Litigation Division. (See para 7-2^.) 

Section 111 
DAPersonnel as^itnesses in PrivateLitigation 

^-8. Response to subpoenas, orders, or requests for 
witnesses 

.̂ ^̂ ^̂ ^̂ .̂The involvement of present or former DA personnel in 
private litigation is solelyapersonal matter between the witness and 
the requesting party, unless one or more of the following conditions 
apply: 

(1) The testimony involves official information.(See glossary.) 
(2) The witness is to testify as an expert. 
(3) The absence of the witness from duty willinterfere seriously 

with the accomplishment of a military mission. 
.̂ ^̂ ^̂ ^̂ TOBt Former DA personnel may freely re­

spond to requests for interviews and subpoenas except in instances 
involving official information (^(I) above) or conceming expert 
testimony prohibited by paragraph7-10below. Inthoseinstances, 
the subject ofthe request or subpoena should take the action speci­
fied in paragraphs 7-2^ and 7-3 ofthis regulation. 

c. ^̂ .̂̂ ^̂ ^ 70BI p̂ .̂̂ ^̂ ^̂ .̂ Present DA personnel will refer all 
requests for interviews and subpoenas for testimony in private litiga­
tion through their supervisor to the appropriate SJA or legal adviser. 

^. 70̂ .̂ ^̂ ^̂ ^̂ ^̂  Any individual not wishing to grant an 
Interview or to testify concerning private litigation may seek the 
advice of an Army attomey conceming the consequences, if any, of 
refusaL Any individual not authorized to consult with Army counsel 
should consult with private counsel, at no expense to the 
Govemment 

^-9. Official Information 
.̂ In instances involving paragraph 7-8^(1) above, the matter 

will be referred to the SJA or legal adviser serving the organization 
ofthe individual whose testimony is requested, ortoHQDApur-
suant to paragraph7-3^ above.The deciding official will determine 
whether to release the information sought under the principles estab-
1ishedinparagraph7-5above. If fundingby theUnited Statesis 
requested, see paragraph 7-16^of this regulation. 

.̂ Ifthe deciding official determines that the information may be 
released, the individual will be permitted to be interviewed, de­
posed, or to appear asawitness in court provided such interview or 
appearance is consistent withthe requirements of paragraphs7-10 
and 7-11 below. (See, forexample, fig7-2.)AJA or DA civilian 
attomey should be present during any interviewor testimony to act 
as legal representative of the Army.Ifaquestion seeks information 
notpreviouslyauthorizedfor release, the legal representative will 
advise the witness not to answer. Ifnecessary to avoid release ofthe 
information,thelegalrepresentativewilladvisethe witness toter-
minatetheinterviewor deposition, orin thecase of testimony in 
court, advise the judge that DOD directives and Army regulations 
preclude the witness from answering without HQDA approvaL 
Every effort should be made, however, to substitute releasable infor­
mation and to continue the interview or testimony. 

^-10. Expert witnesses 
^. Present DA personnel will not provide, wither 

without compensation, opinion or expert testimony either in private 
litigation or in litigation in which the United States has an interest 

for a party other than the United States. Former DA personnel will 
not provide, with or without compensation, opinion or expert testi­
mony concerning official information, subjects, or activities either in 
private litigation or in litigation in which the United States has an 
interest for a party other than the United States. (See fig 7-3.) An 
SJA or legal adviser is authorized to deny a request for expert 
testimony, which decision may be appealed to the Litigafion 
Division. 

b. Exception to the general prohibition. If a requester can show 
exceptional need or unique circumstances, and the anticipated testi­
mony will not be adverse to the interests of the United States, the 
Litigation Division may grant special written authorization for pres­
ent or former DA personnel to testify as expert or opinion witnesses 
at no expense to the United States. In no event, may present or 
former DA personnel furnish expert or opinion testimony in a case 
in which the United States has an interest for a party whose interests 
are adverse to the interests of the United States. 

c. Exception for AMEDD personnel. Members of the Army medi­
cal department or other qualified specialists may testify in private 
litigation with the following limitations (see fig 7^): 

(1) The litigation involves patients they have treated, investiga­
tions they have made, laboratory tests they have conducted, or other 
actions they have taken in the regular course of their duties. 

(2) They limit their testimony to factual matters such as the 
following: their observations of the patient or other operative facts; 
the treatment prescribed or corrective action taken; course of recov­
ery or steps required for repair of damage suffered; and, contem­
plated future treatment. 

(3) Their testimony may not extend to expert or opinion testimo­
ny, to hypothetical questions, or to a prognosis. 

d. Court-ordered expert or opinion testimony. If a court or other 
appropriate authority orders expert or opinion testimony, the witness 
will notify the Litigation Division immediately. If the Litigation 
Division determines it will not challenge the subpoena or order, the 
witness will comply with the subpoena or order. If directed by the 
Litigation Division, however, the witness will decline respectfully to 
comply with the subpoena or order. (See United States ex. rei 
Touhy V. Ragen, 340 U.S. 462 (1951).) 

e. Expert witness fees. All fees tendered to present DA personnel 
as an expert or opinion witness, to the extent they exceed actual 
travel, meals, and lodging expenses of the witness, will be remitted 
to the Treasurer of the United States. 

7-11. Interference with mission 
If the absence of a witness from duty will interfere seriously with 
the accomplishment of a military mission, the SJA or legal adviser 
will advise the requesting party and attempt to make altemative 
arrangements. If these efforts fail, the SJA or legal adviser will refer 
the matter to the Litigation Division. 

Section IV 
Litigation in Which the United States Has an Interest 

7-12. Response to subpoenas, orders, or requests for 
witnesses 

a. Referral to a deciding official. Requests, subpoenas, or orders 
for official information, interviews, or testimony of present or for­
mer DA personnel in litigation or potential litigation in which the 
United States has an interest, including requests from DOJ, will be 
resolved by the SJA or legal adviser pursuant to the principles of 
this chapter. The Litigation Division will be consulted on issues that 
cannot be resolved by the SJA or legal adviser. 

b. Reassignment of witnesses. When requested by the U.S. Attor­
ney, the SJA or legal adviser will ensure that no witnesses are 
reassigned from the judicial district without advising the DOJ attor­
ney. If a witness is vital to the Govemment's case and trial is 
imminent, the SJA or legal adviser should make informal anange­
ments to retain the witness in the command until trial. If this is not 
feasible, or if a satisfactory arrangement cannot be reached with the 
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DOJ attomey, the SJA or legal adviser should ootl^ the Litigation 
Division. 

7-13. Expert witnesses 
Requests for present or formerDApersonnel asexpert oropinion 
witnesses from DOJ or other attomeys representing the United 
States willbe refenedtotheLitigationDivisionunless therequest 
involvesamatter that has been delegated by the Litigation Division 
to an SJA or legal adviser. In no event, may present or former DA 
personnel furnish expert or opinion testimony inacase in which the 
United States has an interest foraparty whose interests are adverse 
to the interests of the United States. 

7-14. Î ews media and other inquiries 
News media inquiries regarding litigation or potential litigation will 
be refened to the appropriate public affairs office. DApersonnel 
will not comment on any matter presently or potentially in litigation 
without proper clearance. Local public affairs officers will refer 
press inquiries to HQDA (SAPA),WASH DC 20310^I500,with 
appropriate recommendations for review and approval by the Office 
ofthe ChiefofPublic Affairs. All releases ofinformation regarding 
actualorpotentiallitigation willbe coordinated with theLitigation 
Division prior to release. 

Sections 
Status,TraveLand E^pensesof Witnesses 

7-12. Witnessesfor tbe United States 
.̂ ^^^^ .̂̂ ^^^7^ .̂̂ .̂ . Asoldierauthorizedto appear asawitness 

forthe United States, including those authorized to appear under 
paragraph7-16^below,wil1 be placed on temporary duty.IfUSAR 
orNG personnelarerequested as witnessesfor theUnited States, 
and if their testimony arises from their active duty service, they 
should be placed on active duty totestify.The status ofacivilian 
employee will be determined under Federal Personnel Manua1 630, 
subchapterlO. DA personnel who appear as necessary witnesses for 
aparty asserting the Govemment's claim for medical care expenses 
are witnesses forthe United States. 

.̂ T̂ ^̂ v̂ ^ Travel anangements for witnesses for 
the United States normally are made by fOOJthrough the Litigation 
Division forotherthan local traveL TheLitigationDivision will 
issue instmctions for this traveL including fund citation, to the 
appropriate commander. AU.S. Attomey,or an attorney asserting 
the Govemment's medical care claim under chapter5of this regula­
tion, may makeanangements for local travel throughthe SJA or 
legal adviser for attendance of a witness who is stationed at an 
installationwithinthesamejudicialdistrict,ornotmorethan 100 
miles from the place where testifying. Other requests, including 
those under paragraph7-16^ below, willberefenedtotheLitiga-
tionDivision.Theinstructionsfrom theLitigationDivision,orthe 
request from the U.S. Attorney or the attomey asserting the Govern­
ment's claim, willserve asabasis forthe issuanceof appropriate 
travel ordersby the local commander. 

c. T'^^i^^^^^^^^^^^^^^ The witness' commander or 
supervisor should ensure that the witness has sufficient funds to 
defrayexpenses.TheSJAor legaladviser willprovide assistance. 

(1) Where local travel is performed at the request of a U.S. 
Attomey and the testimony does not involve information acquired in 
the performanceof duties, transportation anangements (costs) and 
any per diem expenses are the responsibility of the U.S. Attorney. 

(2) An attomey asserting the Govemment's medical care or prop-
ertyclaimmayberequiredtoadvancelocaltravelexpensemoney 
to the witnessrequestedand to include these in recoverablecosts 
where the Govemment's claim is not large enough tojustify ex­
penditures of Government travel funds. 

(3) Other localtravel and per diem expensesforcasesinvolving 
Army activities or claims are proper expenses of the command 
issuing the orders. 

(4) Litigation Divisionwillfumishtravelexpense and per diem 

funds for other than local travel and will receive reimbursement 
from DOJor other Govemment agencies as appropriate. 

7-18. WitnessesforaStateor private litigant 
^. ^̂ ^̂ .̂̂  If authorized to appear as a witness for a 

State or private litigant, and the testimony to be given relates to 
information obtained in the performance of official duties,asoldier 
will attend inapermissivcTDystatus. If authorized to appear asa 
witness, but the testimony does not relate to information obtained in 
the performance ofofficialduties,asoldier may be grantedapass 
or permissiveTDyunderAR 630-5,or be required to take ordinary 
leave.Thestatusofacivilianemployee willbe determinedunder 
Federal Personnel Manual 630, subchapter 10. 

.̂ T'̂ ^^^ The requesting party or State agency 
will makeall travel anangements forattendance ofDA personnel 
authorized to appear as witnesses foraState or private litigantThe 
local commander may issue appropriate orders when necessary. 

.̂ 7̂ ôv̂ ^̂ ^̂ .̂̂ .̂̂ .The United States may not pay traveL meals, 
and lodging expenses of the witness,other than normalallowances 
for subsistence pursuant totheDODMilitaryPay and Allowances 
Entitlements ManuaL These expenses are solely a matterbetween 
thewitnessandtheparty seeking his or her appearance. Witnesses 
ordinarily should be advised to require advance payment ofsuch 
expenses.Soldiers authorized to appear inapass or permissiveTDy 
statusarenotentitledtoreceivewitnessattendancefees,butmay 
accept traveL meals, and lodging expense money from the request­
ing litigant All witness fees tendered the soldier, to the extent they 
exceed such actualexpenses of the member,willbe remitted tothe 
Treasurer of the United States. A civilian employee authorized to 
appear in his or her official capacity will accept the authorized 
witness fees, in addition to the allowance for travel and subsistence, 
and make disposition of the witness fees as instructed by his or her 
personnel office. 

^. .̂ ^^^^T^^^y ^̂ 7̂̂ ,̂̂ ^̂ ^̂ .̂ . Requests forDApersonnel to 
appear at Govemment expense as witnesses in State or local 
proceedings foraparty other than the United States, including cases 
involvingdomestic violence or child abuse, willbe refened tothe 
Litigation Division. The Litigation Division may authorize travel 
and per diem expenses under paragraph7-15 above whenthe case 
is one in which the United States has a significant interest 

7-17. Witnesses beforeforeign tribunals 
^. .^^^^^^ ,̂ 7 .̂ Requests or subpoenas from a foreign 

Govemment or tribunalfor present DA personnelstationed or em­
ployed within that country tobe interviewedor to appear as wit­
nesses will be forwarded to the SJA of the command exercising 
general court martial jurisdiction over the unit to which the individ­
ual is assigned, attached,oremployed.The SJA willdetermine the 
following: 

(1) Whetheraconsideration listed in paragraph7-8^(1)through 
(3) above applies. 

(2) Whether the information requested is releasable under the 
principles established in section II of this chapter. 

(3) Whetherthe approval ofthe American Embassy shouldbe 
obtainedbecause the person is attached to theEmbassy staff ora 
question of diplomatic in^unity may be involved. 

.̂ ^^^7^^ ^̂ .̂  17̂ ^̂ ^̂ .̂^ ^̂ 7̂ ^̂ ^̂ 7̂ .̂ If the SJA 
determines that the United States has an interest in the litigation, the 
commander may authorize the interviewororderthe individual's 
attendance in a temporary duty status. The United States will be 
deemed to have an interest in the litigation if it is bound by treaty or 
other intemational agreement to ensure the attendance of such 
personneL 

.̂ ^^^7^^ ^̂ .̂  7̂̂ ^̂ ^̂ .̂ ^ ^̂7̂ ^̂ ^̂ 7̂̂ .̂ If the SJA 
determines that theUnited Statesdoes nothavean interest in the 
litigation, the commander may authorize the interview or the appear­
ance of the witness under the principles established in section I l lo f 
this chapter. 

.̂ ^̂ 7̂ .̂̂ .̂ .̂̂  ^^^^^^^ ^̂ ^̂ .̂ ^̂ ^̂  ^̂ ^̂ .̂̂ ^̂ '̂.̂  ^o^^^^. Ifthe re­
quested witnessis stationed inacountry other thantherequester's, 
the matter will be refened tothe Litigation Division. 
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DEPARTMENT OF THE ARMy 
OFFICE OF THE STAFF JUDGE ADVOCATE 

FORT SMITH, NORTH DAI^OTA 84165 
15 April 1993 

Mr. T. Hudson Taylor 
Attomey At Law 
105 Hay Street 
Whynot, ND 84167 

Dear Mr. Taylor; 

We have leamed that you subpoenaed Captain Roberta Selby to testify at a deposition in the case Kramer v, Kramer, 
cunently filed in State court, and that you directed her to bring her legal assistance file conceming her client, SSG Kramer. 

Under 32 CFR 97.6(c), 516.35, and 516.40, the Army must authorize the appearance of its personnel or the production of 
official documents in private litigation. In this case, the Army cannot authorize Captain Selby to appear or produce the 
requested file absent the following: 

You must request in writing her appearance and the production of the file in accordance with Department of Defense 
directives, 32 CFR 97.6(c), and Army regulations, 32 CFR 516-34 - 516.40. The request must include the nature of the 
proceeding, 32 CFR 516.34(b), and the nature and relevance of the official information sought. W. 516.35(d). We cannot act 
on your request until we receive the required information. See, for example. United States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951); Boron Oil Co. v.Downie, 873 F.2d 67 (4th Cir. 1989); UnitedStates v. Bizzard, 674 F.2d 1382 (11th Cir. 
1982); United States v. Marino, 658 F.2d 1120 (6th Cir. 1981); United States v. Allen, 554 F.2d 398 (10th Cir. 1977). 

To overcome federal statutory restrictions on the disclosure of the requested file imposed by the Privacy Act, 5 USC 
552a, you must provide either a written release authorization signed by the individual to whom the file pertains (that is, 
SSG Kramer) or a court ordered release signed by a judge of a court of competent jurisdiction. A subpoena signed by a 
clerk of court, notary, or other official is insufficient. See, for example. Doe v. DiGenova, 779 F.2d 74 (D.C. Cir. 1985). 

In this case, because of the attomey-client relafionship between Captain Selby and SSG Kramer, you must produce a 
written waiver of the attomey-client privilege from SSG Kramer. Because the privilege may protect both documents and 
testimony. Captain Selby may not divulge such information without SSG Kramer's consent. See, for example, Rule of 
Professional Conduct for Army Lawyers 1.6(a). 

In addition to the above requirements. Captain Selby's supervisor must approve her absence from duty. See 32 CFR 
516.43. In this regard, we suggest you take the deposition at Fort Smith. In any event, however, you or your client must pay 
all travel expenses, as this is purely private litigation and witness' appearance must be at no expense to the United States. 
See id 51648(c). 

Finally, if Captain Selby does appear as a witness, she may only give factual testimony. She may not testify as an 
opinion or expert witness.This limitation is based on Department of Defense and Army policy that generally prohibits 
Government employees from appearing as expert witnesses in private litigation. See id. 97.6(e), 516.42. 

Our sole concem in this matter is to protect the interests of the United States Army; the Army will not block access to 
witnesses or documents to which you are lawfully entitled. So that the Army can adequately protect its interests in this 
matter, I request that you respond to this letter by 27 April 1993. If you have any questions, please call CPT Taylor at 919-
8824500. 

Sincerely, 

(Signature) 
ROBERT V. JACKANSI 
MAJOR, JA 
Chief, Administrative Law 

Copy Furnished: 
L i t i g a t i o n D i v i s i o n 

Figure 7-1. Sample "Touhy" Compliance Letter 
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OEPARTMENTOFTHEARMY 
OFFICE OF THESTAFFJUOOE ADVOCATE 

FORTSMIT^, NORT^DA1^0TA84165 
15 A p r i l 1^93 

Mr. T . Hudson T a y l o r 
A t t o r n e y A t Law 
1 0 5 ^ a y S t r e e t 
l^hynot, ND84167 

Dear Mr. T a y l o r : 

This l e t t e r responds to your request to interview and depose captain Bu^^ Sawyer as a 
witness i n ̂ or^anv.Jone^. Subject to the following conditions, your request i s approved. 

This grant of au t h o r i t y i s l i m i t e d to factual testimony only, captain Sawyer may not 
t e s t i f y as an expert witness. This l i m i t a t i o n i s based on Army p o l i c y p r o h i b i t i n g i^overn-
ment employees fromappearingas expert witnesses i n p r i v a t e l i t i g a t i o n , .̂ ee 32 CFR 
516.42. Captain Sawyer may not provide o f f i c i a l information that i s c l a s s i f i e d , p r i v i ­
leged, or otherwise protected from public disclosure. 

The decision whether to t e s t i f y i n p r i v a t e l i t i g a t i o n i s w i t h i n the d i s c r e t i o n of the 
prospective witness. This authorisation i s also subject to the approval of the witness^ 
supervisors to be absent during the period involved. F i n a l l y , because t h i s i s private 
l i t i g a t i o n , the witness^ p a r t i c i p a t i o n must be at no expense to theUnitedStates. .̂ ee 32 
CFR 516.48. 

I f you have any questions, please c a l l CPTTaylor at 919-882-4500. 

Sincerely, 

^^^B^^^^^^ 

ROBERTV. J A ^ l ^ S I 
MAJOR, JA 
Chief, Administrative Law 

Copy Furnished: 
L i t i g a t i o n D i v i s i o n 

Figure 7-^. Sample Fact l^ltness Approval Letter 

OEPARTMENT OF THE ARMY 
OFFICE OF THE STAFF JUDGE ADVOCATE 
FORT SMITH, NORTH DAKOTA 84165 

15 A p r i l 1993 

Mr. T. Hudson Taylor 
Attorney At Law 
105 Hay Street 
Whynot, ND 84167 

Dear Mr. Taylor: 

Figure 7-3. Sample Expert Witness Denial Letter 
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This responds t o y o u r request forMr. CharlesMontrose toappear as anexpert witness i n 
private l i t i g a t i o n : ,2niit7ier.2 v. A^^^ideo. For the following reasons, the request i s de­
nied. 

Army Regulation 27-40 forbids Army personnel from providing expert testimony i n p r i v a t e 
l i t i g a t i o n , with or without compensation, except under the most extraordinary circum­
stances. See 32 CFR 97.6(e), 516.42. Several reasons support the exercise of s t r i c t con­
t r o l over such witness appearances. 
The Army p o l i c y i s one of s t r i c t i m p a r t i a l i t y i n l i t i g a t i o n i n which the Army i s not a 

named party, a r e a l party i n i n t e r e s t , or i n which the Army does not have a s i g n i f i c a n t 
i n t e r e s t , ^hen a witness with an o f f i c i a l connection with the Army t e s t i f i e s , a natural 
tendency exists to assume that the testimony represents the o f f i c i a l view of the Army, 
despite express disclaimers to the contrary. 

The Army i s also interested i n preventing the unnecessary loss of the services of i t s 
personnel i n connection wi t h matters unrelated to t h e i r o f f i c i a l r e s p o n s i b i l i t i e s . I f 
Army personnel t e s t i f y as expert witnesses i n p r i v a t e l i t i g a t i o n , t h e i r o f f i c i a l duties 
are i n v a r i a b l y disrupted, often at the expenseof the Army^smissionand the Federal tax­
payer. 

F i n a l l y , the Army i s concerned about t h e p o t e n t i a l f o r c o n f l i c t of i n t e r e s t inherent i n 
the u n restricted appearance of i t s personnel as expert witnesses on behalf of parties 
other than theUnitedStates. Even theappearanceof s u c h c o n f l i c t s of i n t e r e s t seriously 
undermines the public t r u s t and confidence i n the i n t e g r i t y of our Government. 

This case does not present the extraordinary circumstances necessaryto j u s t i f y the re­
quested witness^ expert testimony. You have demonstrated no exceptional need or unique 
circumstances that would warrant ( h i s o r h e r ) appearance. The experttestimony desired can 
besecured from non-Army sources, consequently, w e a r e u n a b l e t o g r a n t y o u a n e x c e p t i o n t o 
the Army^s po l i c y . 

I f you have any questions, please c a l l me or CPT Taylor at 919-882-4500. 

Sincerely, 

(.̂ ^̂ ^̂ ^̂ ^̂  
ROBERTV. JACKANSI 
MAJOR, JA 

C h i e f , A d m i n i s t r a t i v e Law 

Figure7-3.Sample expert Witness Denial Letter-Continued 
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OEPARTMENTOFTHEARMY 
OFFICE OF THESTAFF JUDGE ADVOCATE 
FORT SMITH, NORTH OAKOTA84165 

15 A p r i l 1993 

Mr. T. HudsonTaylor 
Attorney At Law 
105 Hay Street 
Whynot, NO 84167 

Dear Mr. Taylor: 

This respondsto your requestto depose Or. (MAJ) J. McDonald, Fort Smith MedicalTreat-
ment F a c i l i t y . Pursuantto 32GFR 516.33-516.49, you may depose him s u b j e c t t o the follow­
ing conditions: 

He may t e s t i f y a s t o histreatment of his patient. Sergeant Rock, as t o r e l a t e d laboratory 
testshemayhaveconducted, o r o t h e r actionshe t o o k i n t h e r e g u l a r courseof h i s d u t i e s . 

He must l i m i t his testimony t o f a c t u a l m a t t e r s s u c h a s h i s o b s e r v a t i o n s o f the patient or 
other operative fac t s , the treatment prescribed or corrective action taken, course of 
recoveryor steps r e g u i r e d f o r treatment of i n j u r i e s suffered, or contemplatedfuture 
treatment. 

His testimony may not extend to hypothetical guestions or to a prognosis. He may not 
t e s t i f y a s an ^^expert.^^ This l i m i t a t i o n isbasedonDepartment of Oefense and Army pol i c y 
p rohibitingpresent or former m i l i t a r y personneland Army c i v i l i a n employees fromprovid-
i n g o p i n i o n o r expert t e s t i m o n y c o n c e r n i n g o f f i c i a l information, subjects, or a c t i v i t i e s 
i n p r i v a t e l i t i g a t i o n , .̂ ee 32 OFR 97.6(e), 516.42. 

The witnesses may not provide o f f i c i a l information that i s c l a s s i f i e d , p r i v i l e g e d , or 
otherwise protected from p u b l i c d i s c l o s u r e . ToprotecttheArmy^sinterests, OPT Taylor or 
another Army attorney w i l l be present during the depositions. 

To overcome r e s t r i c t i o n s imposed by the PrivacyAct, 5 USO 552a, Or. McDonald may not 
discuss matters derived from the patient^s medical records absent the patient^s w r i t t e n 
consent o r a c o u r t order signed bya judge. Asubpoena issuedbysomeoneother thana judge 
ormagistrate i s i n s u f f i c i e n t . .^eeOoev. I^i^enova, 779 F.2d74 (D.C. Cir. 1985)^ .5^i7es^v. 
At7anta^a^I,7^7it ^o., 453 F. Supp. 798 (N.O. Ga. 1978). 

The decision whether to t e s t i f y i n private l i t i g a t i o n i s w i t h i n the d i s c r e t i o n of the 
witness, subject to the approval of his supervisors to be absent during the period i n ­
volved. 

Fi n a l l y , because t h i s i s p r i v a t e l i t i g a t i o n , the witnesses^ p a r t i c i p a t i o n m u s t be at no 
expense to the United States. See 32 OFR 516.48. 

I f youhave any questions, please c a l l me or OPTTaylor at 919-882-4500. 

Sincerely, 

(,̂^̂^̂^̂^̂7 
ROBERTV. JAGKANSI 
MAJOR, JA 
Ohief, Administrative Law 

Gopy Furnished: 
L i t i g a t i o n Division 

Flgure74. Sample of Doctor Approval Letter 
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Chapters 

l̂ emedies in Procurement l̂ raud and Corruption 

8-1. Purpose 
This chapter delineates the policies, procedures, and responsibilities 
for reporting and resolvingallegationsof procurement fraudor ir­
regularities (PF1) within DA. It implements DOD Directive7050.5. 
(See appendix D.) 
8-2. Policies 

^. Procurement fraud and irregularities will be addressed 
promptly and thoroughly whenever encountered. Reports will be 
initiated in a timely manner and will be supplemented as 
appropriate. 

.̂ Investigations will be monitoredto see that interimcorrective 
action is taken and that final action is taken as expeditiously as 
possible. 

.̂ This regulation establishes the Procurement Fraud Division 
(PFD),U.S.Army Legal Services Agency, as the single centralized 
organizationwithinthe Army tocoordinateandmonitorcriminaL 
civiLcontractuaL and administrative remedies in significant cases of 
fraud or cormption relating to Army procurement 

^. Thekeyelementsofthe Army'sprocurementfraudprogram 
follow: centralized policy making and program direction; fraud rem­
edies coordination;decentralized responsibility for operational mat-
ters, such as reporting and remedial action; continuous case 
monitorshipby PFD fiom the initialreport until finaldisposition; 
and, command̂ wide fraud awareness training. 

.̂ Remedies for PFI will be pursued in a timely manner and 
properly coordinated with other agencies. Every effort will be made 
to support criminal investigation and prosecution of fraudulent 
activity. 

7̂  A specificremedies plan willbe formulated foreachsignifi-
cant case of fraud or cormption involving procurement 

^. Coordination on the status and disposition of cases will be 
maintained between PFD, OTJAG, PFI Coordinators at MACOMs, 
and Procurement Fraud Advisers(PFA)atsubordinatecommands. 
Coordinationof procurement and personnel actions willbe accom­
plished with investigative agencies as required by those agencies. 

^. Training which relates tofraud and corruption in the procure­
ment process is a significant element of this program. 

8-3. Duties and Procedures 
^. TJAG has overall responsibility for the coordination of reme­

dies in procurement fraud and cormption within the Army. This 
responsibility has been delegated to PFD. Functions of PFD will 
include the following: 

(1) Serving as the single centralized organization in the Army to 
monitor the status of, and ensure the coordination of, criminaLciviL 
contractuaL and administrative remedies for each significant case of 
fraud or corruption. 

(2) Receiving reports of procurement fraud and cormptionfrom 
any source including, but not limited to the following:DOD crimi­
nal investigativeorganizations;audit agencies; contractingofficers; 
inspectors general ofthe executive branch; conespondence from the 
public;and,commanders.Thisprovisiondoesnotrepealany other 
reporting requirement, but establishes PFD as a recipient of PFI 
information at the earliest possible time. 

(3) Establishingamonitoring system within OTJAGfor all cases 
of fraud and corruption that relate to Arm^ procurement 

(4) Discussing regularly with theU.S. Army Criminal Investiga 
tion Command(USACIDC) ortheassignedDODcriminal inves 
tigative organization the current status of significant fraud or 
cormption cases and their coordination with prosecutive authorities. 

(5) Ensuring that allcriminaLcivlLcontractuaLand administra­
tive remedies are considered in each significant fraud or cormption 
case and that timely and applicable remedies are undertaken by 
commanders, contracting officers, and suspension and debarment 
authorities. For example,considerationofsuspensionor debarment 

ofacontractor or individual normally should be initiated within 30 
days of indictment or conviction. 

(6) Coordinating, as appropriate, with other DOD components 
affectedby asignificant fraudor cormptioncasebeingmonitored 
by the Army. 

(7) Developing,with the responsible DOD investigative organiza­
tion. Procurement FraudCoordinators and Advisers, andother in­
volved agencies, a specificcomprehensive remediesplan foreach 
significant fraud or cormption case. 

(8) In the case of ongoing criminal investigations, coordinate 
remedies through, or with the prior knowledge of, the DOD criminal 
investigative organization responsible for the case. 

(9) In significant fraud or corruption cases, identifying and 
documenting any known adverse impact on a DOD mission, and 
including the information in any remedies plan. 

(10) Providing the appropriate DOD criminal investigative organ­
ization with information concerning final remedies asaresult of an 
investigation by that organization. 

(11) Receiving notificationsfiomcriminalinvestigative agencies 
conceming substituted, defective, and counterfeit hardware in which 
aserioushazardto health, safety oroperationalreadiness is indi 
cated; ensuring that appropriate safety, procurement andprogram 
officials are informed per enclosure 3 of DOD Directive 7050.5. 
PFD will specifically ensure that contract reviews (DD Form 350 
(Individual Contracting Action Report) and adverse impact state­
ments (see para 8-8^(2)) are prepared, and that such information is 
used to determine if further inquiry is wananted to prevent reoccur­
rence and to detect other possible fraud.lmpact statements will not 
bereleasedtoprosecutiveagenciesuntilreviewedby PFD. When 
appropriate, PFD will coordinate with other DOD agencies to estab­
lish a lead agency for victim impact statements in multi-DOD 
agency cases. 

.̂ The Commanding GeneraLUSACIDC,wi1l take the following 
actions: 

(1) Notify PFDof any investigationsinvolvingfi^audor cormp­
tion related to procurement activities. 

(2) Notify other DOD component criminal investigative organiza­
tions when investigations involving fraudorcorniption affect that 
component This includes evidenceof fraudby acontractor, sub­
contractor, or employee of either,on cunent or past contracts with, 
or affecting, that component 

(3) Notify the Defense Investigative Service of any investigations 
that develop evidencetbat affectsDODclearedindustrialfacilities 
or personnel. 

(4) Determine the effect on anyongoing investigations or prose-
cutionsofanycriminaLciviLcontractuaLor administrative actions 
being considered by a centralized organization and advise of any 
adverse impact 

(5) Promptly provide commanders,contracting officers, Procure­
ment Fraud Advisers, and suspension and debarment authorities, 
when needed to allow consideration of applicable remedies, any 
courtrecords,documents,orotherevidenceof fraudorcormption 
fromongoingorcompletedcriminal investigations. Incases of in­
dictment orconviction ofacontractor or individuaL the information 
willbe provided intimefor initiation,if appropriate,of suspension 
or debarment action within 30 days of the indictment or conviction. 

(6) Provideprosecutiveauthoritiesandcentralizedorganizations 
with timely information on the adverse impact onaDOD mission of 
fraud or corruption that relates toDOD procurement activities.This 
information will beobtained from individuals suchastheheadof 
the contracting agency, appropriate commanders, and staff agencies. 
Some examples of adverse impact onaDOD mission are endanger-
ment of personnel orproperty, monetary loss, compromise ofthe 
procurement process, or reduction or loss of mission readiness. 

(7) Discuss regularly with Procurement Fraud Advisers the status 
of significant investigations of fraudor cormption and their coor­
dination with prosecutive authorities and provide documents and 
reports resulting from the investigations. 

.̂ Commanders of service schools conducting procurement or 
procurement-related training (such asThe Judge Advocate General's 
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SchooL the U.S. Military Police SchooL and the U.S. Army Logis­
tics Management Center) will ensure that— 

(1) Allprocurement andprocurement-related training includesa 
period of instmction on fraud and cormption in theprocurement 
process.Thelengthof the period of instmctionwillbe appropriate 
to the duration and nature ofthe training. 

(2) Training materials are developed to support that training. 
(3) Training materials developed will be sentto MACOM PFI 

Coordinators. 
^. MACOM commanders and heads of contracting activities will 

ensure that— 
(1) Substantial indications of fraud or cormption relating to 

Army contracts or Army administered contracts are reported 
promptly to the supporting USACIDC element and the Procurement 
Fraud Division. 

(2) Information provided includes reports by contracting officers 
under DFARS 9.406̂ 3 

8-4. Procurement fraud and irregularities programs at 
I^ACOI^s 

^. Command counsel and SJAs at MACOMs will developapro-
gram and appoint an attomey as PFI Coordinator for their com­
mand. Chief counsel and SJAs at commands with procurement 
advisory responsibility will appoint an attomey as a Procurement 
Fraud Adviser (PFA) to manage thePFIprogramat their installa­
tions as well 

.̂ Provision may be made for activities not having sufficient 
attomey assets to obtain assistance from nearby installations that 
have a PFA. 

.̂ Reports and recommendations will be transmitted through 
command channels to the PFI coordinator for the affected MACOM. 

^. CommandcounseLchiefcounseLandSJAs willexercise su­
pervisory authority to ensureeffective operation ofthefraudpro-
gram and coordination of remedies within their organizations. 

.̂ The MACOM PFI Coordinator will have overall responsibility 
for the design andimplementation ofthe MACOM's procurement 
fraudprogram. 

7̂  PFAs and PFICoordinatorswillcoordinate withthe appropri­
ate local CID or Defense Criminal Investigative Service (DCIS) 
activity to assure the prompt notification and coordination of all 
Procurement Fraud cases. 

8-2. Reporting requirements 
^. Typical fraud indicators during the procurement cycle arelis-

tcd in figure 8-1. The mere presence of one or more of these 
indicatorsdoes not, by itself, require reportingunder paragraphs 
below.Reports should be submittedif thereisareasonable suspi-
cionof procurement fraudor inegularity orthe procuringagency 
refers the matter for investigation. 

.̂ ^̂ Procurement Flash Reports" will be transmitted by FAX 
directly to PFD wheneveraPFI Coordinator or PFAreceives notice 
of aPFI involving the Army.To facilitate filing, aseparatesheet 
should be used for each case reported.These reports will providea 
succinct summary ofthe following available information: 

(1) Name and address of contractor. 
(2) Known subsidiaries of parent firms. 
(3) Contracts involved in potential fraud. 
(4) Nature of potential fraud. 
(5) Summary of pertinent facts. 
(6) Possible damages. 
(7) Investigative agencies involved. 
(8) Local PFAs (name andphone numbers). Anyofthe above 

categories that cannot be completed will be annotated as ^̂ unknown 
at present." 

.̂ Whenareport is required by DFARS, or is requested by PFD, 
theprovisionsofDFARS 9.406-3 will be followed DFARS 
9.406-3 provides the basic content and format for PFI reports. 

^. Allpersonnelwillcooperate to ensure that investigations and 
prosecutions of procurement fraudare completed in a timely and 
thorough manner. Requests for assistance from Federal prosecutors 

should be processed through the local PFAwhenever possible. Re-
questsforFederalinvestigators willbe processed throughthe sup­
porting USACIDC and the PFA will be notified.When the conduct 
ofcriminal investigationsandprosecutionsconflictwiththeprog 
ressofprocurements, reasonable deference will be given to criminal 
investigatorsandprosecutors whenever possible. Any seriouscon-
fiict that cannot be resolved atalocal level will be reported immedi­
ately to the PFI Coordinator or PFD for action. 

2. PFICoordinators and PFAs may request access to information 
obtained during criminal investigations that is not protected by Fed. 
R.Crim. P. 6(e) andusethisinformationto assist themintaking 
appropriate administrative, contractuaL and civil remedies. Requests 
for this infonnation should be made directly to the appropriate 
Federal investigative agency. The investigative organization may 
withhold requested information if release would compromise an 
investigation. Difficulties in obtaining information that cannot be 
resolved locally will be refened to PFD for appropriate action. 

7̂  USACIDC will notify, in writing, local PFAs as well as PFD 
within 30 days, of initiation ofasignificant investigation of fraud or 
cormption related toArmy procurement activities. Such notification 
will include the following: 

(1) Case title. 
(2) USACIDCReport of Investigationnumber. 
(3) Responsible investigative agency or agencies. 
(4) Office of primary responsibility. 
(5) Date opened. 
(6) Summary of facts. 
(7) Suspected offense. 
^. The transmission ofthe information inT̂ above may be delayed 

ifthe Commanding GeneraL USACIDC, or the head of another 
DOD criminal investigation organization determines the transmis­
sion would compromisethesuccessofanycase or itsprosecution. 
The prosecutive authorities dealing with the case will be consulted, 
when appropriate, in making such determinations. 

.̂ USACIDC will obtain the following information at the earliest 
possible point in an investigation of fraud or comiptionthat relates 
toDOD procurement activities, whenever possible without reliance 
on grandjury subpoenas: 

(1) The individuals suspected to be responsible. 
(2) The suspected firm's organizational stmcture. 
(3) The firm's financial and contract history. 
(4) The firm's organizational documents and records. 
(5) Statements of witnesses. 
(6) Monetary loss to the Government 
(7) Other relevant information.This information will be provided 

to PFD or other cognizant DOD centralizedorganization. 
PFD will provide written notification to the Defense Investiga­

tive Service of all suspension ordebarment actions taken bythe 
Army. 

8-8.PFDandHO, USACIDC coordination 
PFD and HQ,USACIDC will coordinate as follows: 

.̂ Discuss the status of significant procurement fraud or cormp­
tion investigations being conducted by USACIDC and possible rem-
edies. These discussions should take place on a regular basis. 

.̂ Discuss the coordinationof possible criminaLciviLcontractu-
aL or administrative remedies with prosecutive authorities. 

.̂ PFD will maintain liaison with other DOD centralized organi­
zations and willcoordinateremedieswiththosecentralizedorgani-
zations affected byasignificant investigation of fi^aud or cormption 
that relates to DOD procurement activities. 

^. Ascertain the effect on any ongoing investigation of the initia­
tion of civiL contractuaL oradministrative remedies as follows: 

(1) PFD will maintain liaison withUSACIDC and other DOD 
criminalinvestigative organizations in order to determine the advis-
abilityof initiating anyciviLcontractuaLor administrative actions. 

(2) USACIDC will advise PFD of any adverse effect on an inves­
tigation or prosecution by the initiation of civiL contractuaL or 
administrative actions. 
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8-7. Coordination with DOJ 
^. PFD will establish and maintain liaison with DOJ and the 

Defense Procurement Fraud Unit on significant fraud and cormption 
cases to accomplish the following; 

(1) Monitor criminal prosecutions. 
(2) Initiate litigation for civil recovery. 
(3) Coordinate administrative or contractualactions while crimi­

nal or civil proceedings are pending. 
(4) Coordinate settlement agreements or proposed settlements of 

criminaL civiL and administrative actions. 
(5) Respond to DOJ requests for information and assistance. 
.̂ In cases where there is an ongoing criminal investigation, 

coordinationwithDOJby any memberofthe Army normally will 
beaccomplishedby orthroughUSACIDCorthecognizantDOD 
criminal investigative organization, or with the investigative organi­
zation's advance knowledge. This does not apply to the routine 
exchange of information between Government attomeys in the 
course of civillitigationor the routine refenalofcasestoDOJfor 
civil recovery. 

.̂ Initialcontact by any attorney associatedwiththeU.S. Army 
withaU.S.Attomey'sOffice or DOJ,whether initiated by the Army 
attomey ornot, willbereportedtoPFD. Activity afier theinitial 
contact will be reported to PFD only when the Army attorney feels 
there has beenasignificant event in the case.If the Army attomey 
is notaPFICoordinatororaPFA, the matter should be refened to 
one of these two attomeys as soon as possible.Routine exchanges 
between Army attomeys and U.S. Attorney's offices or DOJ do not 
need to be broughtto the attention of PFD. 

8-8. Comprehensive remedies plan 
^. Aspecific, comprehensive remedies planwillbe developed in 

each significant investigationinvolving fraudor comiptionthat re­
lates to Army procurement activities. When possible, theseplans 
should beforwardedwiththeDFARS 9.406-3 reports.In nocase, 
however, should the report be delayed an appreciable time pending 
completion of the plan.Theformatforaremediesplanis at figure 
8-2. 

.̂ The plan will be developed initially by the PFA with the 
participation ofthe appropriate criminal investigators and other rele­
vant personnel such asthe contractingofficer. Insignificantcases 
thePFAshould also coordinate aremediesplan early with PFD. 
Defective product̂ product substitution remediesplans must comply 
with the requirements of appendix D ofthis regulation. 

.̂ Acomprehensive remedies plan will include ataminimum the 
following information and considerations: 

(1) Summary of allegations and investigative results. 
(2) Statementofany adverse impact onaDODmission. DOD 

investigative organizations, commanders, or procurement officials 
willalsoprovidethisinformationtoprosecutiveauthoritiestoen-
hanceprosecutionofoffensesortoprepareavictimimpact state­
ment pursuant toFed.R.Crim.P. 32(c)(2). 

(3) The impact upon combat readiness and safety. 
(4) Consideration of each criminaL civiL contractuaL and admin­

istrative remedy available, and documentation of those remedies, 
either planned, in progress, or completed. 

(5) Restrictions on the pursuit of any remedies such as grand jury 
information orpossible compromise ofthe investigation. 

^. When PFD receives remedies plans, PFD will coordinate them 
with the headquarters ofthe appropriate DOD criminal investigative 
organization involved. 

.̂ Testing necessary to support the investigation and remedies 
plan should comply with figure 8-3. 

8-9. Litigation reports Incivil recovery cases 
.̂ PFAs will evaluate all substantiated PFI cases to determine 

whether it isappropriateto recommendcivil recovery proceedings. 
.̂ Recovery should be considered under both statutory and com­

mon law theories, includingbut not limited to the following: 
(1) False Claims Act, 31 USC 3729 
(2) AntiKickbackAct,4IUSC5I. 

(3) Sherman Ac t , l5USC17 . 
(4) Racketeer Influenced and Cormpt Organizations Act I8USC 

1961 1968. 
(5) Common law fraud. 
(6) Unjust enrichment 
(7) Constmctive tmst 
(8) Cases where contracts have been procured inviolation of the 

conflict of interest statute, 18 USC 218. (See ^^^^^^^T^^^^^T^^C .̂ 
v^^^7^^.^^^^^.^,616F.2d 469 (CtCL 1980)) 

.̂ When civil recovery appears possible, PFD should be con­
sulted to determine ifalitigation report is necessary.If requested by 
PFD,the report should summarize the available evidence and appli­
cable theories of recovery and be preparedunder paragraph 3-9of 
this regulation.Toavoid unnecessary duplication of effort, recovery 
reports may include and make liberal references to other reports 
previously preparedona givencase such as the DFARS 9.406-3 
report. 

.̂ TheMACOMPFIcoordinator and PFAwill monitor allcivil 
fraud recovery efforts throughout the command and will provide 
training and technical assistance as required. Status reports of all 
civil fraud recovery efforts will be provided through channels as 
required by PFD. 

8-10. Administratlveandcontractual actions 
.̂ The following remedial options should be considered in re­

sponse to confirmed fraudulent activity: 
(1) ContractuaL 
(̂ 7 Termination of contract for default 
(̂ 7 Nonaward of contract based upon a finding of contractor 

nonresponsibility. (Ifthis appears to be a valid option, a DFARS 
9.406-3 report must be prepared where contractor nonresponsibility 
is based on lack of integrity). 

(̂ 7 Rescission of contract 
(^ Revocation of acceptance. 

Use of contract warranties. 
^ Withholdingofpayments tocontractor. In thecase of with­

holding pursuant to DFARS 32.173, the Chief, PFD, is the Arniy 
Remedy Coordinating OfficiaL 

^ Offset of payments due to contractor from other contracts. 
(7̂7 Revocation of facility security clearances. 
(7̂  Increased level of quality assurance. 
07 Refusal to accept nonconforming goods. 
(^ Denial of claims submitted by contractors. 

Removal ofcontract from automatedsolicitation or payment 
system. 

(2) Administrative. 
Change in contracting forms andprocedures. 

(7̂7 Removal or reassignment of Govemment personneL 
Review of contract administration and payment controls. 

(^ Revocation of warrant of contracting officer. 
Suspension of contractor. 

(^ Debarment of contractor. 
.̂ In cases which are pending reviewor actionby DOJ, PFAs 

shouldcoordinate with theDOJattomey handling the caseprior to 
initiatingany contractual oradministrative remedy. In the case of 
ongoing criminal investigations, this coordination will be accom­
plished through the appropriate DOD criminal investigation 
organization. 

8-11. Overseascases of fraudorcorruption 
.̂ Commanders ofoverseasmajor commands willestablishpro-

cedures, similar tothis regulation and consistent withtheDFARS, 
and regulations and directives oftheir respective unified commands, 
for reporting and coordination of available remedies in overseas 
procurement fraud and corruption cases involving foreign firms and 
individuals. Overseas major commands will also maintain liaison 
with PFD and provide periodic reports of remedies coordination 
results. 

.̂ Overseas suspension and debarment actions are governed by 
DFARS 9.403.The names ofall firms and individuals suspended or 
debaned willbe forwardedexpeditiously toPFD for inclusion ou 

24 AR 27-40 ^19 September 1994 



the List of Parties Excluded From Federal Procurement or Non-
procurement Programs. 

.̂ Overseascasesoffraudorcormptionrelated tothe procure­
ment process that involveU.S. firmsorU.S. citizens may bere-
fened to PFD for coordination of remedies underthis regulation. 

8-12. Program Fraud CivilRemedies Act (PFCRA) 
^.PFCRA was enacted on21 October 1986 (Public Law 99 509) 

andimplementedbyDODon 30 August 1988 (DODDirective 
5505.5). (See appendix E.) 

.̂ PFCRA expands the capability of the Govemment to deter and 
recover losses from false, fictitious,orfiaudulent claims and state­
ments. It is also applicable to program fiaud and provides an admin-
istrative remedy in addition to those otherwise available to the Army 
in procurement fraud or pay and entitlements fraud cases. 

.̂ As part of the Army implementation, the Secretary of the 
Army's duties and responsibilities under PFCRA as Authority Head 
are delegated to the Army GeneralCounseLTheChieflntellech^al 
Property Law Division, is the Army'sReviewing Official within the 
meaning of PFCRA. Army implementation also requires DA to 
follow the policies and procedures prescribed in enclosure 2 of 
DOD Directive 5505.5. (See appendix E.) 

^. The DODInspector General (IG) is the Investigating Official 
withinDOD.Thedutiesofthisposition willbe performedby the 
Assistant IGForlnvestigations. This individual is vestedwiththe 
authority to investigate all allegations of liability under PFCRA. 
That authority includesthepowertotasksubordinateinvcstigative 
agencies to review and report on allegations that are subject to 
PFCRA. If the Investigative Official concludes that an action under 
PFCRA is wanantedinan Army case,theofficia1 willsubmit a 
report containing the findings and conclusions of such investigation 
throughPFD to the Army ReviewingOfficiaL 

.̂ Pursuant to DODIG guidance,USACIDC will forward appro­
priate cases that appear to qualify for resolutionunderPFCRAto 

the Investigating Official in a timely manner. Additionally, 
USACIDC willforward cunent information regarding the status of 
remedies pending or concluded. USACIDC may obtain remedies 
information by coordinating with PFD and the cognizant command. 

^ In pay and entitlement or transportation operation fraud cases, 
USACIDCwillcoordinate with the Officeof theSecretary ofthe 
Army, Financial Management, Review and Oversight Directorate 
(SAFM-RO),todeterminethestatusofanypendingor proposed 
actionundertheDebt Collection ActThisinformation,in addition 
toinformationobtainedunderparagraph8 12̂  above, willbefor-
warded with appropriate cases to the Investigating Official. 

^. In those cases where the Investigating Official has submitteda 
report to the Army Reviewing Official for action under PFCRA, 
PFD wifl, at the direction of the Reviewing OfficiaL prepare all 
legalmemoranda as necessary lotransmittheReviewing Official's 
intentionto issueacomplaint Aspartofthisresponsibility, PFD 
will do the following: coordinate with the affected command or 
agency to ensure that all appropriate remedies have been considered; 
evaluate the overafl potential benefits to the Army; and ensure that 
action under PFCRA is not duplicative of other remedies already 
taken. In orderto fully supplement the Reviewing Official's file, 
PFD may request a litigation report. 

^. PFD wifl coordinateafl cases involvingtransportation opera­
tions emanating from Mflitary Traffic Management Command 
(MTMC)activity,under the military transportation exceptionto the 
FAR, and afl cases involving pay and entitlements fraud with 
SAFM-RO, for comments and recommendations. These matters wifl 
be forwarded with the case file to the Reviewing OfficiaL 

Ifthe Attomey Generalapprovestheissuanceofacomplaint, 
PFD, at the direction of the Army Reviewing OfficiaL shafl prepare 
the complaint and aflnecessary memoranda asrequired. PFD shafl 
also designate attomeys to represent the Authority in hearings under 
PFCRA. 

1. Durin^fbe identifloationofthe Government'sneedfor^oo^sor^ervlce^. 
a. Î eetl determinations for item5 currently 5cfiei1uled for i1i5po5al or reproouremenL or wbicb have prede-

fermined reorder levels. 
^ ^xce5sivepuroba5eof^'expendable5^'5uchasdru^5orautoparls 
0. Inadequateorva^ue need â sê ^ment 
0̂. Fre^uentchan^es in tbe need assessmentordetermination. 
e. Mandatory slock levels ^nd Inventory requirements appearexcessive. 
.̂ Items appearto be declared excess unnecessarily or 5old as surpltis, while same items are being 

reprocured. 
^. It appears thai an item or service is being purchased more asaresult of â r̂ê sive marketing efforts 

ratberttian in responsetoa valid requiremenL 
^. l̂ eed ilelermination appears to be tailored unnecessarily in ways that can only be met by certain 

contractors. 
Items and services are continually obtained from tbe same source due to an unwarranted lack of effort to 

develop second sources. 

2. Ouring tbe ilevelopmentoftbeslatements of work andspecific^tions. 
a. Statements of work and specifications appear to be written intentionally to fit the products or capabilities 

of asin^lecontractor. 
1̂ . Statements of work,specifications,or sole source justifications developedby or in consultation witha 

preferred contractor. 
c. Information concerning reî uiremenlsand pending contracts is released onlyto preferred conlraclors. 

Flgure^-^. Frocurement Fraud Indicators 
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d. Allowing companies and industry personnel wtio participated in tbe preparation of bid packages to 
performon subsequentcontracts ineithera prime or stibcontraclor capacity. 

e. Release of information by firms or personnel participating in design or engineering to companies compet-
ingforprimeconfracL 

.̂ l̂ re^ualification standards or specifications appear designed to exclude olberwiseî ualified conlraclors or 
tbeir products. 

^. Requirements appear split up to allow for rotatingbids,giving eacb contractor his or ber ̂ f̂airsbare." 
h. Requirements appear split up to meet small purchase requirements (tbat is, ̂ 25,000) or to avoid bigber 

levelsof approval tfiat wotild beolben^ise required. 
^id specifications or statement of workappear inconsistent witb the items described in tbe general 

requirements. 
Specificationsappearsovaguetbat reasonable comparisons of estimate would bedifficulL 

.̂ Specificalionsappear inconsistent witb previousprocurementsof similar ilemsof services. 

3. During tbe presolicitation pbase. 
a. Sole sourcejustifications appear unnecessary or poorly supported. 
^. Statementsjustifying solesource or negotiated procurements appearinadequate or incredible, 
c. Solicitation documents appear to containunnecessary requirements whicbtend to restrict competition, 
ĉ. Contractors or tbeir representatives appear to bave received advance information related to tbe proposed 

procurementon a preferential basis 

4. During tbe solicitation pbase. 
a. Rrocurement^ppearsto be processed soastoexcludeorimpedecertain contractors. 
^. Tbe timefor submission of bids appears lo be limitedunnecessarily so fbat only tbose with advance 

information bave adequate time to prepare bidsor proposals. 
c. It appears that information concerning tbe procurement bas been revealed only lo certain contractors, 

without beingrevealedtoall prospective competitors. 
d. bidders conferences are condticled inaway tbat apparently invitesbidrigging, price fixing, orotber 

impropercollusion betweencontractors. 
e. Tbereisan apparent intentionalfailuretopublisb notice of tbesolicitationfairly. 
.̂ Solicitationappears vague as tolhe details sucbastime,place,andmanner of submittingacceptable 

bids. 
^. Tbere is evidence of improper communications or social contact between contractors and Government 

personneL 
^. Controls over tbe number and destination of bid packages sent to interested bidders appear inadequate. 

Indications tbat Government personnel or their families may own stock orhave some other financial 
interest in eitberacontractor or subcontractor. 

Indications that Government personnel are discussing possible employment for themselves orafamily 
member witbacontractor or subcontractor or indications tbatapropos^l for future employment fromacontraclor 
or subcontractor toa Governmentemployeeor bis orher family members bas not been rejectedfirmly. 

.̂ Indications tbat any contractor bas received special, assistance in preparation of bis or ber bid or 
proposaL 

.̂ Itappearslbata contractor is givenan expressed or implied referencetoa specific subcontractor, 
m Failure to amend solicil^lionlo reflect necessary ctianges or modifications 

5. During tbesubmission of bids and proposals, 
a. Improper acceptanceof a late bid. 
1̂ . Documents, sucb as receipts, appearfalsified toobtainacceptanceof a late bid. 
c. Improperly attempting to cbange a bid afterolber bidders pricesare known. 
d. Indications thai mistakes have been planted deliberately inabid to support correction after bid opening. 
e. Witbdrawal bya low bidder who may laterbecomea subcontractor to a bigher bidder wtiogelsltie 

contract 
.̂ Apparent collusion or bid rigging among tbe bidders. 

^. 8iddersapparently revealing Ibeir prices to eachotber. 
^. Required contractorcertificalions appearfalsified. 

Information concerningcontractor's qualifications, finances, and capabilitiesappearsfalsified. 

^. Dtiring tbe evaluationof bids and propoosals. 
a. Deliberately losing ordiscarding bidsof certain contractors. 
1̂ . Improperly disqualifying tbe bidsor propos^lsofcertaincontraclors. 
c. Accepting apparently nonresponsivebidsfrom preferred contractors. 

Figure ^-t. Procurement Fraud Indicators—Continued 
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d. Unusualorunnecessai^contaclsbetweengovernment personneland contractors during solicitation, 
evaluation, and negotiation. 

e. Any apparently unautborî ed release of procurement information toacontractor or to non-government 
personneL 

f. Any apparent favoritism inlbeevaluationoftbe bid or proposal ofa particularcontractor. 
^ Apparent bias in the evaluation criteria or in the attitude or actions of tbe members of tbe evaluation 

paneL 

7. During contract formation and administration. (For more details on tbese subjects see DA Ram 27-153, 
para 23-5.) 

a. Defective pricing by tbe contractor usually associated witb submitting false cost and pricing data under 
theTrulb in Negotiation Act 

^. Cost̂ Labormischarging. 
c. Rroductsubstitution. 
d. progress payment fraud. 

Flgure^-t. Frocurement Fraud Indicators-Continued 
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(Dafeo^^^a^) 

Section 1 (Administrative Data); 

A. Subjectof allegation. 
8. Rrincipal investigative agency. 
C. Investigativeagencyfile number. 
D. Subject's location. 
^. Location whereoffensetookplace. 
F. Responsibleaction commander. 
G. Responsible INACOM. 
H. Contract administrativedata (if applicable); . 

1. Contract number. 
2. Typeof contract 
3. Oollaramountof contract 
4. Reriod ofcontract 

L Rrincipal case agent (name and telephone number). 
J. Civilian prosecutor (if applicable) (name, address, and telepbone number). 
1̂ . IsGranddury investigaling tbis matters Ifso, where isGrand .lury located^ 
L. Audit agency involved (if applicable). 
(Î ame and telephone numberof principal auditor.) 
1̂ . Suspense datefor updateof tbis plan. 

Section 11 (Summary of Allegationsand InvestigaliveResultstoDate); 

(Provide sufficient detail for reviewers of the plan to evaluate the appropriateness of the plannedremedies. If 
Information is^'close-bold'orif grandjury secrecy applies, sostate.) 

Section 111 (Adverse Impactstatement); 

(Describe any adverse impact on tbeDA^DODmission.Adverseimpact is describedinDDDDirective 7050.5, 
paragraph ^.1.g. Identify impact as actual or potentiaL Describe tbe impact in terms of monetary loss, endanger-
ment to personnel or property, mission readiness,etc.This information sbould be considered in formulating your 
remedies asdescribed belowand provided to prosecutorsfor tbeir use in prosecution oftbe offenses.) 

Section IV (RemediesTaken and̂ or Being Pursued); 

A. Criminal Sanctions. (Asaminimum,address fbe following: Are criminal sanctions appropriale7lf so, 
wbicb ones7 If noLwhynot7 1̂ as tbe local U.S.Attorney orotber civilian prosecutor been notified and briefed7 
^bat actions bave been taken or are intendeds If and wben action is complete, describe action and final results 
of Itieaction. Other pertinentcommentssbould be included.) 

B. CivilRemedies. (Asaminimum address the following; Which civil remedies are appropriated l̂ as tbe 
local U.S.Attorney orotber civilian prosecutor been notified and briefed7How,when,wbere,and by wbom are 
tbe appropriate civil remedies implemented^ If and when action is completed, describe action and final results. 
Otberpertinentcommentsshould be included.) 

C. Contractual̂ Administralive Remedies. (Asaminimum,address tbe following; Are contractual and ad­
ministrative remedies appropriated If so,wbicb ones7 If noLWhy7 If contractual or administrative remedies are 
considered appropriate,describe how,when,and by whom the remedies are implemented.If and wben action is 
completed, describeactionand resultsof tbeaction. Otber pertinentcomments should be included.) 

D. Restrictions onRemedies Action. (Comment as to why obvious remedies are not beingpurstied.For 
example,tbeU.S.Attorney requests tbat lite suspension aclionbe held inabeyancepending criminal action.) 

Sectiony (Miscellaneous Commenlŝ lnformation); 

Section VI (Remedies Plan Participants); 

Figure 2- .̂ Ouldefor Freparing Remedies Flan 
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(Record the name, grade, organisation, and telephonenumberof all Remedies Plan participants.) 

SeclionVll (IVIACOM Coordination Comments); 

(Record the name,grade,office symbol,and telepfione number of all INACOM officialsproviding coordination 
comments; record the date when comments are stibmilted and append to Ibe Remedies Plan the signed 
comments provided.) 

IVIACOl̂  Focal PoinL 

(Record the name, grade, office symboL andtelepbonenumberoftbeMACOIVlfocal point.) 

SectionVIII (Coordination̂ Comments); 

(Record tbe name, grade, organisation, office symbol, and telepbone number of all officials with whom you have 
coordinated the Remedies Plan or wbo have provided comments on yotir plan; append any comments provided 
lolbe Remedies Plan.) 

Figure Ouldefor Preparing l̂ emedies Flan -Continued 

1. Under no circumstances is testing to proceed unless tbe command bas committed sufficient funding to 
cover the entirecostof tbe projected testing. 

2. 1̂0 testing will be initiated unless there has been awritten requestfor thetesting to tbe appropriate 
ProcurementFraud Advisor fromacriminalinvestigatororAssistanf United States Attorney or Department of 
dustice Attorney (AUSA is used in these procedures lo indicate eiltier an AUSA or Oepartment ofjustice 
attorney).If tbey have not already done so,criminal investigators should be requested tocoordinate tbeir testing 
requests with the AUSAoverseeing the investigation. 

3. barring extraordinary circumstances, only one test will be conducted to support tbe criminal and civil 
recovery efforts of a procurement fraud îrregularify matter, ^arly coordination with the Civil Division offhe 
Department of Justice or the local United States Attorney's Office is necessary to ensure that testing funds are 
not wasted. 

4. Ttie request for testing should includeaclear, concise statement of tbe purpose of the testing to includea 
statement of the allegations made and the contact number(s) involved. B n̂ŷ est̂ ân̂ ĥ chrê t̂ r̂esdeŝ rt̂ ĉ ^̂ ^̂  
fest̂ ^^^mt̂ s^^eap^ro^ed^y t̂ eBlt7^B .̂ 

5. I^otesting will be initialed unlessatest plan basbeendeveloped wbicb states tbefollowing; 
a. Ttieconlract number(s) involved. 
h. The Izational Stockl^umber(I^Sl^)of theitemtobelested. 
0. Ttiepurposeofthetesling. 
d. Tbe alleged defect or the contractual requirement violated. 
e. TtieClD reportof investigation (RDI) numberorlbeOCIScase number. 
^ Costof the test (a cost proposal sbould bean attactiment tothe test plan). 
^. Wherethe test will beconducted. 
h. How Ihelest will beconducted. 

The name and telephonenumberof tbetest team leader. 
Ttie names ofall test team members. 

.̂ The approximate datesof Ihetesting. 
.̂ Tbedatethatcompletionof thefest isrequired. 

m. Aclear statement of the desired product (that is,test report, raw data,analysis of results, and evaluation 
of test results), 

r̂ . Tbe PRDÎ  to fund tbe testing, 
o. Aretention plan. 

6. Ttie test plan shall be coordinated with the concurrence received in advance from the appropriate person­
nel in tbe Procurement Directorate, Product Assurance andTest Directorate,the Procurement Fraud Advisor,and 

Figure 2-3. OuideforTesting Defective Items Under Criminal or Civil Investigation 
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the Investigator̂ AUSA requesting the test l̂ o testing will be initiateduntil tbe criminalinvestigator̂ AUSAwho 
requestedthefesling hasapproved thetestplan. 

7. If the items tested are to be retained as evidence, the criminal investigator should arrange for retention of 
the evidence. Wbile the Command will support evidence retention, this is primarily tbe responsibility of Ibe 
criminal investigators Agents sbould be advised tbat putting items in CodeLor similar nonuse status is 
insufficient toprotect it from being released to tbe field.Adec^s^on not to retain the testedsterns as eiB̂ d̂̂ ^ 
hâ e ^heappro^a^o t̂̂ eB t̂7,SA. 

8. All items to be tested should be fromastatistically valid random sample.Tbe sample should conform with 
tbe inspection requirements of tbe contract or be in conformance wifbarandom sample specifically developed for 
the instant test plan.It is recommended tbataslatistician be consulted to determine tbe feasibility ofarandom 
samplespecificallycreated tosupport thetestplan. 

9. Resultsof testing should be availableto Command and DA personnel for appropriate contractual and 
administrative remediesAny request forteslingresullsltiat indicates tbat dissemination ofthe testing results will 
be limited by Rule 6(e) of ibe Federal Rules of Criminal Procedure is to be forwarded througb the INACOM or 
AMC ProcurementFraud Coordinator loPFDpriortotbe initialionof any lesling. 

10. Resolution of problems associated witb testing requests sbotild be conducted at tbe local leveL In AÎ C, 
tbe authority to refuseatesting request resides with tbe Office of Command CounselAny disputes ttiaf cannot 
be resolved atthe local level will befon^arded tothe AI^CorMACOM Procurement Fraud Coordinator for 
resolution. Tbis includes disputes regarding funding or, atany lime, sensitive issues. 

11. Second requests for testing of the same item due loacbange in the investigative plan require coordina­
tion by the PFA with the investigator and AUSA overseeing the invesligalion todetermine tbe deficiencies in fbe 
earlier test Disputes tbat cannot be resolved between itie AUSA, PFA, and the invesfigafor regarding testing will 
be forwarded simultaneously to the Î ACDÎ  Procurement Fraud Coordinator and PFD for resolution. Ttie 
procedures established in paragraphs5and6apply for second requests for testing witb tbe additional require­
ment tbat the Assistant United States Attorney must be requested to approve thetestplan. 

Flgure2-3. OuldeforTestlngDefective Items Under Criminal or Civil Investigation -Continued 

Chapters 

Cooperation with ttioDftioe of special Counsel 

9-1. Introduction 
This chapter prescribesprocedures forcooperation with theOffice 
of SpecialCounsel (OSC)ofthe Merit SystemsProtection Board 
(MSPB), when OSC is investigating alleged prohibited personnel 
practices or other allegations of improper or illegalconduct within 
DAactivities. 
9-2. Policy 

^. DA policy follows: 
(1) Civilian personnel actions taken by management officials, 

civilian and military, wifl conform to laws and regulations im-
plementingestablished merit systemprinciplesandwiflbefree of 
any prohibited personnel practices. 

(2) Management offlcials wifl take vigorous conective action 
when prohibited personnel practices occur. Disciplinary measures 
under AR 690-700, chapter751,may be initiated after consultation 
and coordination with appropriate civilian personnel office and labor 
counselor. 

.̂ DA activities wifl cooperate with OSC by— 
(1) Promoting merit system principles in civilian employment 

programs within DA. 
(2) Investigating and reporting allegations of improper or illegal 

conduct forwarded to the activity by HQDA. 
(3) Facilitating orderly investigations by the OSC of alleged pro­

hibited personnel practices and other matters assigned for investiga-
tion to the OSC, such as violations of theWhistleblower Protection 
Act of 1989, the Freedom ofinformation Act, or the Hatch Act 

9-3. Duties 
.̂ T̂Bf ̂ ^̂ ^̂ ^̂ Cô .̂:̂ 7̂ The DAGeneralCounsel is responsible 

forthe following; 
(1) Provide overafl guidance on afl issues conceming cooperation 

withOSC,including the investigation of alleged prohibitedperson-
nel practices and allegations of improper or illegal conduct 

(2) Review for adequacy andlegal sufficiency eachOSCreport 
of investigationthatmustbereviewedpersonally by theSecretary 
of the Army. 

(3) Ensure compliance with the Civfl Service Reform Act of 
1978 by obtainingasuitable investigation of allegations of improper 
or illegal conduct received from OSC. This includes compliance 
withtime limits forreportingresultsoftheinvestigationandper-
sonal review of the report by the Secretary of the Army when 
required. 

(4) Forwardto the DOD Inspector General (DODIG) copies of 
each allegation of improper or illegal conduct referred to DA by 
OSC 

(5) Delegate toThe Judge Advocate General the authority to act 
onbehalfoftheDAGeneralCounselinaflOSCinvestigationsof 
prohibited personnel practices. 

(6) Act upon requests for counsel from ^̂ accused"or̂ ŝuspected" 
employees. 

.̂ C^r^^^^^^^^^^^^^oy^^^^^^^^T^^^. TheChief,Labor 
and Employment Law Office, OTJAG (DAJA-LE) is responsible 
for— 

(1) Act forTJAG as the Senior Management Official in cooperat­
ing with OSC. As Senior Management OfficiaL Chief, 
DAJA LE, throughTJAG, wiflberesponsible to the DA General 
Counselfor administration of the policies and procedures contained 
in this chapter. 

(2) Promptly inform the DAGeneralCounsel of any OSCinves-
tigationandconsultwith theDAGeneral Counselonany legalor 
policy issue arising from an OSC investigation. 
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(3) Serve as the HQDA point of contact in providing assistance 
to OSC. 

(4) ActasDAattomey-of-recordinadministrativematters initi­
ated by OSC before the MSPB which arise from an OSC investiga­
tion. As DA attorney-of-record, the Chief, DAJA LE, wifl file 
necessary pleadings and make necessary appearances before the 
MSPB to represent DA interests. 

(5) Monitor ongoing OSC investigations within DA. 
(6) Ensure thatappropriate DApersonnel are apprisedfully of 

their rights, duties, and the nature and basis for an OSC 
investigation. 

(7) Review and prepare recommendations to the DA General 
Counsel conceming any OSC recommended conective action re­
ferred to DA. Such review and recommendations wifl address 
whether disciplinary action should be taken against DA civilian 
employees or soldiers, and whether the information wanants refenal 
toappropriateauthorities forconective andordisciplinary action. 

(8) Seek OSC approval of DA proposed disciplinary action 
against an employeefor an alleged prohibited personnelpractice or 
other misconduct that is the subject of or related to any OSC 
investigation. 

(9) Review and prepare recommendations for the DA General 
Counsel conceming requests for counseL 1̂  include identifying 
available DA attomeys to act as individual representatives. Upon 
approval of theDAGeneral CounseL appoint DA civilian and mili­
tary attomeys, to include attomeys from the U.S. Army Materiel 
Command and the U.S. Army Corps of Engineers, to represent 
individual soldiers or employees. 

(10) Determine, totheextent practicable, whether aninvestiga-
tion is being or has been conductedthat duplicates, in whole or in 
part,aproposed or incomplete OSC investigation, and convey that 
informationfothe OSC whenever it mightavoid redundant inves­
tigative effbrts. 

(11) Provideguidance andassistance to activity Labor Counse­
lors in fulfilling their duties as Liaison Officers. 

c. ,̂ ĉ ^̂ î7̂ .̂ ^̂ ^̂ Cô .̂̂ ^̂ ^̂ .The activity Labor Counselor will— 
(1) Act as Liaison Officer for OSCinvestigations arising within 

the command, activity.or installation serviced by the Labor Counse­
lor's client Employment Office. 

(2) Promptly inform the MACOM labor counselor and the Chief, 
DAJA LE, ofany OSC inquiry or investigation. 

(3) Actasthe1ega1representativeofthecommand,activity, or 
installation. 

(4) Assist the OSC investigator with administrative matters re­
lated to the investigation, such as requests for witnesses and 
documents. 

(5) Process afl OSC requests fbr documents. 
(6) Make appropriate anangements for OSC requests to interview 

civilian employees and soldiers. 
(7) Ensure that personnel involved are advised of the nature and 

basis for an OSC investigation, the authority of the OSC, and their 
rights and duties. 

(8) Consult with the Chief, DAJA LE, on policy and legal issues 
arisingfrom the OSC investigation. 

(9) Keep the Chief DAJALE, informed ofthe status ofthe OSC 
investigation. 

(10) Act as agency representative before the MSPB in actions 
initiatedby employees (individual right of action appeals). 

9-4. Procedures 
^. 1̂ 7̂̂ .̂̂ .̂ .̂̂  ^̂ ^̂ .̂ ^̂  ^̂ .̂̂ ^̂ ^̂ ^̂ ô . 
(1) DA military and civilian managers, supervisors, and employ­

ees who are requested by OSC for an interview wifl be made 
availableperanangementstheLabor Counselor wiflestablish. Re­
quests for the testimony of IGs wifl be coordinated with the Inspec­
tor General Legal Office, SAIG2^XL 

(2) The Labor Counselor wiflensure that witnesses are aware of 
their obligation to answer OSC questions, their potential to be con­
sidered ^̂ suspects" in OSC investigations, and their right to the 
assistance of counsel during interviews with OSC representatives. If 

the requested witnessis not an^ âccused"or̂ ŝuspected"individua1 
and the witness asks for assistance of counseLaDA attomey wifl be 
made available for the limited purpose of consultation regarding the 
witness'rights and obligations. An attomey-client relationshipwifl 
not be established. (See glossary. Counsel fbr Consultation.) 

(3) TheLabor Counselor wifl anangeforindividualcounselfor 
consultation from local assets. If local assets are not sufficient, 
assistancemayberequestedfromotherDODactivitiesin the area 
or from DAJA-LE. DA attomeys tasked to consult with one or 
more witnesses individually wifl not be tasked to represent the DA 
activity concemed. 

(4) The Labor Counselor, as the legal representative of the activi-
ty,is precluded from assistingor representing individualwitnesses 
during OSC interviews. 

^. ^^Bl^^^.^^^^'^^ 
^̂ .̂ ^̂ ^̂ ^̂ 7̂ .̂ 

(1) If the OSC identifiesaDAcivilian employee orasoldier as 
an^^accused"or^^suspected"individuaLor if thcLabor Counselor 
concludes that an individual isa^^suspect,"the Labor Counselor wifl 
inform the individuaL The Labor Counselor also wifl advise the 
individual of the availability of counsel for representation upon 
approval by DA General Counsel. (See glossary. Counsel for 
Representation.) 

(2) Ifthe^^suspected" individualdesires legalrepresentationby 
DA, the individual must request counsel by submitting awritten 
request through DAJA-LE to DA General Counse1.(Seefig9-1.) 

(3) During the investigation but prior to DA General Counsel 
approval of the request for counseL an ^̂ accused" or ^̂ suspected" 
individual wifl be provided the assistance of counsel for consultation 
in the same manner as any other OSC requested witness.̂ ^Accused" 
or ^̂ suspected" individuals who do not request counsel for represen­
tation wifl be provided counsel for consultation in the same manner 
as any other OSC requested witness. 

(4) If theDAGeneralCounsel approves the request for counseL 
the Chief, DAJA-LE, wiflappointaDAattomeytorepresent the 
individuaLThis appointment may be madetelephonically,but wifl 
be confirmed in writing.The Chief, DAJA-LE,wifl make appropri­
ate coordination with MACOM SJAs and command counselto con-
firm availability of the attomey. 

(5) Anattomey appointedby DAmay representacivilianem-
ployee in any proceeding initiated by OSC before the MSPB. How-
ever,counselprovidedby DAmay not represent the employeein 
any proceeding initiated byDA,in any appeal fromafinal decision 
by the MSPB, or in any collateral proceeding before any fomm 
other than theMSPB. 

(6) OSC may notbringadisciplinaryactionbefore theMSPB 
againstasoldier. Accordingly, DAcounsel wifl notberequired to 
represent the soldier in any MSPB disciplinary proceeding. Howev-
er,counsel may represent the soldier during the OSCinvestigation 
withthe understanding that the evidence obtained by OSC maybe 
refened to the soldier's command for possible disciplinary action 
under theUCMJorappropriateregulations. If DA initiatesaction 
against the soldier for misconduct disclosed inthe OSCinvestiga­
tion, the soldier wifl obtain counsel as provided under the UCMJor 
relevant regulations. 

.̂ 
(1) OSC requests for records must be in writing. The Labor 

Counselor wifl assistOSC representatives in identifying the custo­
dian of specific records sought during the inquiry. 

(2) Generally, requested records should be fumished to OSC rep-
resentativesifsuchrecordswouldbereleasedunderAR 25-55 or 
AR 340-21 toother Government agenciesinthenormal courseof 
official business. Records constiti.iting attomey work product should 
not be released without approval ofthe Chief, DAJA-LE. IG re­
cords wifl not be released without the approval of The Inspector 
GeneraL (AR 20-1.) The Labor Counselor should seek guidance 
from the Chief, DAJA-LE, if there is any doubt conceming the 
release ofrecords. 

(3) If, after completion of the OSC investigation, the OSC filesa 
complaint againstDAoraDAemployee, releaseof records and 
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other informationwiflbeaccomplishedpursuanttoMSPBrules of per diem, and other necessaryexpenses related tothe OSCinvesti-
discovery (5 CFR 1201, subpartB). gation. These expenses may include appropriate fimding for wit-

^^^^^^T^^ The command, activity, or installation within which nesses, counsel fbr consultation, and DA General Counsel approved 
the allegations of misconduct arose wifl provide fimding for traveL counselfor representation. 

9-2. Assistancefrom HODA 
Labor Counselors may seek guidance on questions arising from 
implementation of this chapter by contacting the Chief, DAJA LE. 

1. Overview 

a. DA employees or soldiers asked to provide information (testimonial or documentary) to DSC may obtain 
legal advice tbrough the Labor Counselor from DA attorneys concerning their rights and obligations. Tbis includes 
assistance at any interviews witb DSC investigators However, an attorney-client relationship will not be estab-
lished unlessttieemployeeor soldier— 

(1) Is suspecfedor accused by DSCof commilfinga prohibited personnelpractice or other illegal or 
improper act 

(2) Has been assigned counsel bythe DAGeneral CounseL 
^. Any soldier or employee wbo reasonably believes tbat be or sbe is suspected or bas been accused by 

DSC of commiftingaprohibited personnel practice or ofber illegal or improper act may obtain legal representation 
from DA.The counsel assigned will be from anofber DDD component wfieneveraDA attorney is likely to facea 
conflict between the attorney's etbical obligation to tbe client and DA, or when tbe suspected or accused 
individual has requested representation from anotber DDD component Outside legal counsel may be retained by 
DA on bebalf of the soldier or employee under unusual circumstances and only witb tbe personal approval of ftie 
DODGeneral CounseL 

c. The DA General Counsel will determine whetberaconflict is likely to occur ifaDA attorney is assigned 
to representasoldier or civilian.If tbe DA General Counsel determinesaconflict may occur, or if tbe suspected 
or accused employee bas requested representation from anofber DDD componenL the DA General Counsel will 
seekfbeassisfanceof anofber General Counsel inobtaining representationoutside DA. 

2. Requestsfor representation 

a. To obtain legal representation, soldiersor civilian employees must— 
(1) Submita written requestfor legal representation tfirougb the Labor and employment Law Office, 

Office of The Judge Advocate General, Department of fbe Army, to DA General Counsel, explaining tbe circum-
stancestbatjustify legal representation. Copiesof all process and pleadings served should accompany tbe 
request 

(2) Indicate wbether privatecounsel, at personal expense, hasbeen retained. 
(3) Obtain writtencertificationfrom their supervisor that— 

(a) Tfieywereactingwittiin thescope of officialdufies. 
(̂ ) DA has not initialed any adverse or disciplinary action against fbem for fbe conduct being 

invesligafed bythe DSC. 
^. Requestsfor DAIegal representation must beapproved bythe DAGeneral CounseL 
c. Tbe conditions oflegal representation must be explained and accepted in writing by fbe soldier or 

employee. 

3. Limitations on representation 

a. DA will not provide legal representation with respect toaDA initiated disciplinary action againstacivilian 
employee for committing or partioipafinginaprohibited personnel practice or for engaging in illegal or improper 
conduct Tbis prohibition applies regardless of wbetber fbe participation or conduct is also tbe basis for tbe 
disciplinary action proposed by tfie DSC. 

1̂ . Incertain situations, counsel provided by DA may be limifedfo representing fhe individual only with 
respect to some of tbe pending matters, if ofber specific matters of concern to DSC or l̂ SPB do not satisfy floe 
requirements contained in fbis regulation. 

4. Attorney-client relationstiip 

Flgure^-t. Ouldefor seeking legal advlceand representation beforeOfflceof Special Counsel 
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a. An attorney-client relationship will beestablished and continued between fbesuspected oraccused 
individual and assigned DAcounseL 

^. In represenfingaDA employee or soldier, tbe DA attorney designated as counsel will act asavigorous 
advocate of tbe individual's legal interests before DSC or l^SP .̂ Tbe attorney's professional responsibility to DA 
will be satisfied by fulfilling tbis responsibilityfo fbe employee or soldier. Legal representation may be terminated 
only witb fhe approval of ftie DA General Counsel and normally only on tbe basis of information not available at 
the time the attorney was assigned 

c. The attorney-client relationship may beterminated if theassigned DA counsel determines, with Ibe 
approvalof the DAGeneral Counsel, tbat— 

(1) Tbe soldier orcivilian employee was acting outside tbe scope ofhis or her official duties wben 
engaging in tbeconducttbat istbe basisfor theDSC investigationorcbarge. 

(2) Termination is not in violation of tbe rules of professional conduct applicable to tbe assigned counseL 
d. Tbe DA attorney designated as counsel may request relief from tbe duties of representation or counseling 

without being required to furnishexplanatory informationthat mightcompromiseconfldential communications 
belweentheclientand theattorney. 

5. Funding 
Tbis regulation authorises cognisant DA officials toapprove requests from military members or civilian employees 
for traveL perdiem, wifnessappearances, orotherdepartmental support necessaryto ensure effective legal 
representation bythe designated counseL 

8. Status 
Asoldier's or civilian employee's participation in DSC investigations, l̂ SPB bearings, and other related proceed-
ings will be considered official departmental business for time and attendance requirements and similar purposes. 

7. Advice to witnesses 
Tbe following advice to soldiers and civilian employees questioned during tbe course of an DSC investigafion 
may beappropriate in responsefothesefrequent inquiries; 

a. Awitness may decline to providea'yes" or "no" answer in favor ofamore qualified answer wben tbis is 
necessaiy toensureaccuracy in responding loanDSC interviewer's question. 

lb. Requestsforclarificationof botb questions and answersare appropriafeto avoid misinterpretation. 
c. Means to ensure verifications of an interview by DSC investigators are appropriate, whetfier or not fbe 

soldierorcivilian employee isaccompanied by counseL Tape recorders may only be used for tbis purpose 
wben— 

(1) Tbe recorder is used in full view. 
(2) All attendeesare informed. 
(3) TheDSC investigator agreesto record tbe proceeding. 

d. Any errorsfhatappear in awritten summary of an interviewprepared bythe invesfigatorstiould be 
corrected before the soldier or employee signs fbe statementTbe soldier or civilian employee is not required to 
sign any written summary that is not completely accurate.Asoldier or civilian employee may receiveacopy of 
tbe summary asacondition of signing 

Figure ^-t. Ouidefor seeking legal advlceand representation before Office of Special Counsel -Continued 

Chapter 10 
5oldier^ 5unomoned to 5erve on 5tate and Local 
Juried 

10-1. General 
^.Thischapter implements 10USC 982 andDOD Directive 

5525.8. It establishes Anny policy conceming soldiers on active 
duty who are summoned to serve on State and local juries. 

.̂ This chapter doesnot apply to ArmyNationalGuard soldiers 
In an annual training or full-time AGR (Active Guard Reserve) 
status under title 32,United States Code.Soldiers inatitle 32 status 
must refer to their respective State law for relief from State or local 
jury duty. 

10 2. Policy 
^. Active duty soldiers should fiilfifltheir civic responsibility by 

servingon Stateandlocaljuries, so long as it does not interfere 
with military duties. 

.̂ The following active duty soldiers are exempt from complying 
with summons to serve on State and localjuries: 

(1) General officers. 

(2) Commanders. 
(3) Active duty soldiers stationed outside the United States, 

Puerto Rico, Guam, the Northern Mariana Islands, American 
Samoa, andthe virgin Islands. 

(4) Active duty soldiers in a training status. 
(5) Active duty soldiers assigned toforces engaged in operations. 
.̂ Otheractiveduty soldiers may beexemptedfromservingon 

localjuries ifcompliance with such summons would have either of 
the fbllowing effects: 

(1) it would interfere unreasonably withperformance of thesol-
dier's military duties. 

(2) It wouldaffect adversely thereadiness ofa summoned sol­
dier's unit command, or activity. 

10-3. E^emptiondetermination authority 
.̂ The commander exercising special court-martial convening au­

thority (SPCMCA) over a unit has the authority to determine 
whetherasoldier of that unitwho has been served withasummons, 
is exempt from serving onaState or localjury unless that authority 
hasbeen limitedorwithheldper subparagraph ^or^below. This 
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authority may notbedelegatedto asubordinatecommander who 
does not exercise SPCMCA. 

.̂ Acommander superior to the SPCMCA, who alsoexercises 
SPCMCA orgeneral court-martial convening authority (GCMCA) 
over a unit, may limit or withhold the exemption determination 
authority of subordinate commanders. 

c. A GCMCA, who orders a unit or soldier assigned to one 
command to be attached or detailedto another command for disci­
plinary purposes (for example,^^foradministration"or^Toradminis-
tration of military justice"), may reserve exemption detennination 
authority to thecommander exercising SPCMCA inthe chain-of-
command to which theunitor soldier is assignedrather than the 
chain-of-command to which the unit or soldier is attached or 
detailed. 

10-4. Proceduresfore^emption 
.̂ Active duty soldiers served with a summons to serve on a 

State or local jury wifl advise their commander promptly and pro­
vide copies of pertinent documents. 

^. Unit commanders wifl evaluate the summons considering both 
the individual soldier's duties and the unit mission. Coordination 
with the servicing judge advocate or legal adviser and with the 
appropriate State or local official may be necessary to determine any 
impact on the soldier's duties or onunit readiness. 

(1) If the soldier is not exempt under paragraph 10 2^ or c 
above,the commander wiflprocess the soldier for permissive tem­
porary duty (TDY) perAR 630^5. 

(2) If the soldier isexempt under paragraph 10-2^or^above, 
the commander wifl forward the summons and any related docu-
mentation,with recommendations, through the chain-of-command to 
the commander with exemption determination authority over the 
soldier concemed. 

c. Thecommander with exemptiondeterminationauthority over 
the soldier concemed wifl determine whether the soldier is exempt 
His or herdetermination is finaL 

^. The exemption determination authority wifl notify responsible 
State or localofficialswheneverasoldier summoned for juryduty 
isexempt Thenotification wifl cite lOUSC 982 as authority. 

10-2. Status, fees, and expenses 
^. Soldiers who arerequiredto comply withsummonstoserve 

on State or local juries wifl be placed on permissiveTDyunder the 
provisions of AR 63(0-5. 

.̂ Jury fees accming to soldiers for complying with the summons 
to serve on State and localjuries must be tumed over to the appro­
priate finance officefor deposit into the U.S.Treasury.Commands 
wifl establish procedures with local authorities and their servicing 
finance and accounting activity to ensure that such jury fees are so 
deposited. Soldiers, however, may keep any reimbursement from 
State or local authority for expenses incuned in the performance of 
jury duty, including transportation, meals, andparking. 
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Appendix A 
Referenced 

Section I 

Required Publications 

A R ^ ^ ^ ^ 
The Department of the Army Freedom of Information Act Program. 
(Cited in paras 7 1 and 9^.) 
A1^2720 

Claims. (Cited inparas 1^ , 5 1, and 3 8.) 

A1^37^0 

Pricing for Materiel and Services. (Cited in para 7-4.) 

A1^ 37103 
DisbursingOperations fbrFinance and Accounting Offices. (Cited 
in para 3 8.) 
A1^ 60̂ 20 
Army and Air Force Exchange Service Operating Policies. (Cited in 
para 3 8.) 
AR21^1 
Administration of Army Morale,Welfare, and Recreation Activities 
andNonappropriated Fund Instmmentalities. (Cited in para3 8.) 

A1^21^2 
The Management and Operation of Army Morale, Welfare, and 
Recreation Activities andNonappropriated Fund Instmmentalities. 
(Cited in para 3 8.) 

A1^ 340^21 

The Army Privacy Program. (Cited in paras 7 1 and 9^.) 

A1^40^2^ 

Annexation. (Citedinpara 3 8.) 

AR 630^2 

LeavesandPasses. (Citedinparas 7 16, 10^, and 10^5.) 

Sectionll 
Related Publications 
Arelatedpublicationismerelyasourceofadditionalinformation. 
The user does nothave to read it tounderstand thispublication. 
A1^20^1 

Inspector General Activities and Procedures. 

AR2^30 

The Army IntegratedPublishing and Printing Program. 

A1^271 

Judge Advocate Legal Service. 

AR273 
The Army Legal Assistance Program. 
AR2710 
Military Justice. 
AR2750 
Status ofForces Policies, Procedures, and Information. 
A1^27^0 
Intellectual Property. 
AR 210^7 
State and Local Taxation of Leesee's Interest in Wherry Act 
Housing(TitleyiIIoftheNatiOna1Housing Act). 

A1^ 37104^3 
Military Pay and Allowances Procedures, Joint Uniform Military 
Pay System Army (JUMPS-Army). 

AR3710^ 
Finance and Accounting fbrlnstallations: Civilian Pay Procedures. 

AR 55̂ 19 
Marine Casualties. 

A1^ 190̂ 29 
Misdemeanors and Uniform violation Notices Refened to U.S. 
Magistrates or DistrictCourts. 

AR 190^0 
Serious Incident Report. 

AR 210̂ 50 
Housing Management 

A1^ 33^15 

Management Information Control System. 

AR 600^0 

Apprehension, Restraint, andRelease to Civfl Authorities. 

AR 600̂ 50 

Standards of Conduct for Department of the Army PersonneL 

AR 690̂ 700 
Personnel Relations and Services (General). 
Section III 
Prescribed Forms 
DA Form 4 
Department of the Army Certification for Authentication of 
Records. (Prescribed inparas 3 11 and 5 3.) 
Section iy 
Referenced Forms 

DA Form 2631 1̂  
Medical Care-Third Party Liability Notification. 

DA Form 31^4 
MSA Invoice and Receipt 

Appendio^ 8 
l^ailin^ Addre^^e^ 

Thefollowingisalist of frequently refened toDepartment of the 
Army Serviceŝ Divisionŝ Offices and their mailing addresses: 

COMMANDER (JACS 2̂ ) 
U.S. ARMY CLAIMS SERVICE, OTJAG 
BUILDING 4411, ROOM 206 
LLEWELLyNAVENUE 
FORT GEORGE G. MEADE, MD 20755 5360 

PERSONNEL CLAIMSANDRECO^ERy DIVISION 
(JACSPC) 
U.S. ARMYCLAIMS SERVICE, OTJAG 
BUILDII^G 4411, ROOM 206 
LLEWELLYNA^ENUE 
FORT GEORGEG MEADE, MD 20755-5360 

TORT CLAIMS DIVISION (JACS TC) 
U S ARMY CLAIMS SERVICE, OTJAG 

AR 27-40 ^19 September 1994 32 



BUILDfl^G 4411, ROOM 206 
LLEWELLYN AVENUE 
FORT GEORGEG. MEADE, MD 20755 5360 

CONTRACT APPEALS DIVISION 
HQDA(DAJA-CA) 
901 NORTH STUART STREET 
ARLINGTON,^A 22203 1837 

CONTRACT LAWDIVISION 
THE JUDGE ADVOCATE GENERAL 
2200 ARMY PENTAGON 
WASHfl̂ GTON DC 20310^2200 

ARL1NGTON,^A 22203 1837 

fl^TELLECTUAL PROPERTY DIVISION 
HQDA(JALSIP) 
901 NORTH STUART STREET 
ARLINGTON,VA 22203-1837 

REGULATORY LAW OFFICE 
HQDA(JALSRL) 
901NORTH STUART STREET 
ARLINGTON,VA 22203 1837 

THE JUDGE ADVOCATE GENERAL 
2200 ARMY PENTAGON 
WASHINGTON DC 20310̂ 2200 

CRIMINAL LAWDIVISION 
THE JUDGE ADVOCATE GENERAL 
2200 AR^Y PENTAGON 
WASHINGTON DC 20310-2200 

THE AJAG FOR CIVIL LAW^LITIGATION 
THE JUDGE ADVOCATE GENERAL 
2200 ARMY PENTAGON 
WASHINGTON DC 20310-2200 

ENVIRONMENTALLAWDIVISION 
HQDA(DAJAEL) 
901 NORTH STUART STREET 
ARLINGTON,^A 22203-1837 

u s. ARMY TRIAL DEFENSE SER'VICE 
HQDA(JALSTD) 
NASSIF BUILDING 
FALLS CHURCH,^A 22041 5013 

LABOR AND EMPLOYMENT LAWDIVISION 
THE JUDGE ADV^OCATE GENERAL 
2200 ARMY PENTAGON 
WASHfl^GTON DC 20310 2200 

LITIGATIONDIVISION 
HQDA(DAJALT) 
901 NORTH STUART STREET 
ARL1NGTON,VA 22203 I837 

CIVILIAN PERSONNEL BRANCH 
HQDA(DAJALTC) 
901 NORTH STUART STREET 
ARLINGTON,yA 22203 1837 

GENERAL LITIGATION BRANCH 
HQDA(DAJALTG) 
901 NORTH STUART STRÎ ET 
ARLINGTON,VA 22203 1837 

MILITARY PERSONNEL BRANCH 
HQDA(DAJALTM) 
901 NORTH STUART STREET 
ARLfl^GTON,VA 22203 1837 

TORT BRANCH 
HQDA(DAJALTT) 
901 NORTH STUART STREET 
ARLfl^GTON,yA 22203 1837 

PERSONNEL, PLANS, AND TRAINING OFFICE 
THE JUDGE ADVOCATE GENERAL 
2200 ARMY PENTAGON 
WASHINGTON DC 20310^2200 

PROCUREMENT FRAUD DfVISION 
HQDA(DAJAPF) 
901 NORTH STUART STREET 

Appendiot C 
Departn^ent ofDefence Directive 2405.^ 

DepartmentofDefense 
Directive 

July23,1985 
NUMBER 5405.2 

GC,DOD 

SUBJ^CT^ 
Release ofofficial Information in Litigation andTestimony by DoD 
Personnel as Witnesses 

References; 
(a) Title 5,United States Code, Sections 301, 552, and 552a 
(b) Title IO,United States Code,Section 133 
(c) DoD Directive 5220.6, ^̂ Industrial Personnel Security Clear­

ance Program," December 20, 1976 
(d) DoD 5200.1 R, "Information Security Program Regulation," 

August 1982, authorized by DoD Directive 5200.1,June7,1982 
(e) DoD Directive 5230.25,̂ ^Withholding of UnclassifiedTech-

nical Data from Public Disclosure," November 6, 1984 
(f) DoDInstmction 7230.7,̂ ^UserCharges,"Januaiy 29, 1985 
(g) DoD 5400.7-R, ^̂ DoD Freedom ofinformation Act Pro­

gram," December 1980, authorized by DoD Directive 5400.7, 
March 24,1980 

A. Purpose 
Under Section 301 reference (a) and reference (b), this. Directive 
establishes policy,assigns responsibilities, and prescribes procedures 
for the release of official DoD information in litigation and for 
testimony by DoD personnel as witnesses duringlitigation. 

^.Applicability and Scope 
.̂ This Directive applies to the Office ofthe Secretary ofDe­

fense (OSD), the Military Departments, the Organization ofthe 
Joint Chiefs of Staff (OJCS),theUnified and Specified Commands, 
andthe Defense Agencies (hereafter referredto as ^̂ DoD Compo­
nents"), and to afl personnel of such DoD Components. 
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2. ThisDirectivedoes not apply tothereleaseofofficial infor­
mationor testimony by DoD personnelinthefollowingsituations: 

(a) Beforecourts-martialconvenedby theautbority of theMili-
taryDepartments or in administrative proceedings conducted by or 
on behalf of a DoD Component; 

(b) Pursuantto administrative proceedings conducted by or on 
behalfoftheEqual Employment Opportunity Commission(EEOC) 
orthe Merit Systems Protection Board(MSPB), or pursuant to a 
negotiated grievance procedure underacollective bargaining agree­
ment to which the Govemment is a party; 

(c) In response to requests by Federal Govemment counsel in 
litigation conducted on behalf of the United States; 

(d) As part of the assistance required in accordance with the 
Defense Industrial Personnel Security Clearance Program under 
DoD Directive 5220.6 (reference (c)); or 

(e) Pursuant to disclosureof information to FederaL State, and 
local prosecuting and law enforcement authorities, in conjunction 
with an investigation conducted by a DoD criminal investigative 
organization. 

ThisDirective doesnot supersedeormodifyexistinglaws or 
DoD programs goveming the testimony of DoD personnel or the 
release ofofficialDoDinformationduring grandjury proceedings, 
therelease of official informationnotinvolvedin litigation,or the 
release of officialinformationpursuant tothe Freedom of Informa­
tion Act,5U.S.C. Section 552 (reference (a)) or the PrivacyAct5 
U.S.C. Section 552a(reference(a)), nor does this Directive preclude 
treating any written request for agency records that is not in the 
nature of legal process asarequest under theFreedom of Informa­
tion or Privacy Acts. 

^. ThisDirective is not intended to infringe upon or displace the 
responsibilities committed to the Department of Justice in conduct 
ing litigation onbebalfof the United States in appropriate cases. 

5. ThisDirective doesnot precludeofficialcommentonmatters 
in litigation in appropriate cases. 

1̂. This Directive is intendedonly to provide guidance forthe 
intemaloperation of the Department of Defense and is not intended 
to, does not and may not be relied upon to create any right or 
benefit, substantive or proceduraL enforceable at law against the 
United States orthe Department ofDefense. 

C. Definitions 
.̂ ^^^^^^ Subpoena, order, or other demand of a court of 

competentjurisdiction, orotherspecificauthority, for theproduc­
tion, disclosure, or release of official DoD information or forthe 
appearance and testimony of DoD personnel as witnesses. 

2. 70oD^^^^^^^^7 Present and former U.S. mflitary personneL 
Service Academy cadets andmidshipmen; andpresent and former 
civilian employees of any Component of the Department of De-
fense,including nonappropriatedfund activity employees;non-U.S. 
nationals who perform services overseas, underthe provisions of 
status of forces agreements, for the United States Armed Forces; 
and other specificindividualshiredthroughcontractualagreements 
by or on behalf of the Department ofDefense. 

^. 7.̂ 7̂ ,̂ ^̂ 7̂̂ .̂ Afl pretriaL triaL and post-trial stages of afl existing 
or reasonably anticipated judicial or administrative actions, hearings, 
investigations, or similar proceedings before civilian courts, com-
missions,boards (including the ArmedServicesBoard of Contract 
Appeals), orolher tribunals, foreign and domestic. This term in 
cludesresponses to discovery requests,depositions,andother pre­
trial proceedings, as wefl as responses to formal or informal requests 
by attomeys or others in situations involving litigation. 

.̂ 7̂,̂ ^̂ 7̂ ^ 7^^^^^^^^ .̂ Afl information of any kind, however 
stored, that is in the custody and control of the Department of 
Defense, relates to information in the custody and control ofthe 
Department, or was acquired by DoD personnel as part of their 
officialduties or because of their officialstatuswithintheDepart-
ment whilesuchpersonnel wereemployedby oronbehalfof the 
Department or on active duty with the tinited States Armed Forces. 

D. Policy 
It is DoD policy that official information should generally be made 
reasonably available for use in federal and state courts and by other 
governmental bodies unless the infonnation is classified, privileged, 
or otherwise protected from public disclosure. 

E. Responsibilities 
.̂ The ^^^^^^^ Ĉ ^̂ .̂ ^̂ , ^^^^^^^^^^ ^ 70^ .̂̂ ^ (GC, DoD), 

shafl providegeneral policy andprocedural guidanceby the issu­
ance of supplementalinstructionsorspecificorders concerning the 
release of official DoD information in litigation and the testimony of 
DoD personnel as witnesses during litigation. 

2. The 77^^^.^^70^D^^^^^^^^^.^ shafl issue appropriate regula­
tions to implement this Directive and to identify official information 
that is involved in litigation. 

F. Procedures 
^. .^^^^^^^7^ B^^^ 
(a) In response toalitigation request or demand for official DoD 

information orthe testimony of DoD personnel as witnesses, the 
General Counsels of DoD, Navy, and the Defense Agencies; the 
Judge Advocates General of the Military Departments; and the 
Chief Legal Advisors to the JCS and the Unified and Specified 
Commands, with regard to their respective Components, are 
authorized—aflerconsultingandcoordinating withthe appropriate 
Department ofJustice litigation attomeys, as required—todetermine 
whetherofficial informationoriginatedbytheComponent maybe 
released inlitigation; whether DoD personnelassignedto or affili­
ated with the Component may be interviewed, contacted, or used as 
witnesses conceming official DoD information or as expert wit­
nesses; and what if any, conditions wifl be imposed upon such 
release, interview, contact or testimony. Delegation of this authori­
ty, to include the authority to invoke appropriate claims of privilege 
before any tribunaL is permitted. 

(b) In the event that a DoD Component receives a litigation 
request or demand for official information originated by another 
Componentthe receiving Component shallforward the appropriate 
portions of the request or demand to the originating Component for 
action in accordance with this Directive.The receiving Component 
shafl also notify the requestor, court, or other authority of its trans­
fer of the request or demand. 

(c) Notwithstanding the provisions of paragraphsF.l.a. and b.,the 
GC, DoD, in litigation involving tenorism, espionage, nuclear 
weapons, intelligence means or sources, or otherwise as deemed 
necessary, may notify ComponentsthatGC,DoD,wifl assume pri­
mary responsibility for coordinating afl litigation requests and 
demands for official DoD information or the testimony of DoD 
personneL or both; consulting with the Department of Justice, as 
required; and taking final action on such requests and demands. 

2. ^̂ ^̂ ^̂ .̂  In deciding whether to authorize the 
release ofofficial DoD information or the testimony ofDoD person­
nel conceming official information (hereinafier referred to as ^̂ the 
disclosure")pursuanttoparagraphF.I., DoD officials shouldcon 
siderthe following t^es offactors: 

(a) Whether the request or demand is unduly burdensome or 
otherwise inappropriate under the applicable court mies; 

(b) Whether the disclosure, including release 7̂̂ ^̂ ^̂ ^̂ ^̂ , is appro­
priate under themles of proceduregoveming the case or matter in 
which the request or demand arose; 

(c) Whether the disclosure would violateastatute,executive or­
der, regulation, or directive; 

(d) Whether the disclosure, including release ̂ 7^^^^^^ ,̂ is appro­
priate or necessary underthe relevant substantive law concerning 
privilege; 

(e) Whether the disclosure,except when 17̂ ^̂ ^̂ ^̂  and necessary 
to assert a claim of privilege, would reveal information properly 
classified pursuant tothcDoDlnformationSecurityProgramunder 
DoD 5200.1-R (reference (d)),unclassifiedtechnicaldatawithheld 
frompublic releasepursuant to DoD Directive 5230.25 (reference 
(e)), or other matters exempt from unrestricted disclosure; and, 

(f) Whether disclosure would interfere with ongoing enforcement 
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proceedings, compromise constitutional rights, reveal the identity of 
an intelligencesourceorconfidential informant, disclose trade se-
cretsorsimilarlyconfidentialcommercial or financial information, 
or otherwise be inappropriate underthe circumstances. 

.̂ D̂ ĉ .̂ !̂ .̂!̂  T̂ r̂̂ ^̂ ^̂ ô̂  ^̂ ^̂ .̂̂ .̂̂  70^^^^^ 
(a) Subject toparagraphF.3.e.,DoD personnelshaflnot inre-

sponse toalitigation request or demand, produce, disclose, release, 
comment upon,ortestifyconcerning any official DoD information 
without theprior written approval ofthe appropriateDoDofficial 
designatedinparagraphF.l. Oral approval may begranted,but a 
record of such approvalshaflbe made andretainedinaccordance 
with the applicable implementing regulations. 

(b) IfofficialDoDinformation is sought, throughtestimony or 
otherwise,byalitigation request or demand,the individual seeking 
such release or testimony must set forth, in writing and with as 
much specificity as possible, the nature and relevance ofthe official 
mformation sought Subject to paragraphF.3.e.,DoD personnel may 
only produce, disclose, release, comment upon, or testify conceming 
thosemattersthatwerespecifiedin writing andproperly approved 
bythe appropriateDoDofficial designatedin paragraph F.l. See 
United States ex reL T'^^^yv.^^^^^, 340 U.S.462 (1951). 

(c) WheneveralitigationrequestordemandismadeuponDoD 
personnel fbr official DoD information or for testimony conceming 
suchinformation,thepersonneluponwhomthe request or demand 
wasmadeshaflimmediately notify the DoD official designated in 
paragraphF.l.for the Component to which the individual contacted 
is or,for former personneLwaslast assigned. In appropriate cases, 
the responsibleDoD official shaflthereupon notify theDepartment 
ofJustice ofthe requestor demands. After due consultation and 
coordination withtheDepartment of Justice, as required, theDoD 
official shafl determine whether the individual is required to comply 
withthe requestordemandand shafl notify the requestor orthe 
court or other authority of the determination reached. 

(d) If, afierDoD personnel have receivedalitigation request or 
demandandhave in tum notified the appropriate DoD official in 
accordance with paragraph F.3.C., a response to the request or 
demand is required before instmctions from the responsible official 
arereceived, theresponsibleofficial designated in paragraph F.l. 
shafl fiirnish the requestor orthe court or other authority with a 
copy of this Directive and applicable implementing Regulations, 
inform the requestor or the court or other authority that the request 
or demand is being reviewed, and seek a stay ofthe request or 
demand pendingafinal determination by the Component concemed. 

(e) Ifacourtofcompetentjurisdictionorotherappropriateau-
thority declines to stay the effect ofthe request or demand in 
response to action taken pursuant to paragraph F.3.d., or if such 
court or other authority orders that therequestor demand must be 
complied with notwithstanding thefinaldecisionof the appropriate 
DoD officiaL the DoD personnel upon whom the request or demand 
was made shafl notify the responsible DoD official of such mling or 
order. If the DoD official determines that nofiirther legal review of 
or challenge to the court's ruling or order wifl be sought lli^ 
affected DoD personnel shaflcomply withthe requestdemand,or 
order. If directed by the appropriate DoD officiaL however, the 
affectedDoD personnel shall respectfiilly decline to complywith 
the demand. See United States ex reL 340 U.S. 462 
(1951) 

.̂ Consistent with the guidelines in DoD Instmction 7230.7 
(reference (f)), the appropriate officials designatedinparagraphF.l. 
areauthorizedtochargereasonablefees, asestablishedby regula­
tion andtothe extent not prohibitedby law, topartiesseeking,by 
request or demand, official DoD information not otherwise available 
under the DoD Freedom ofinformation Act Program (reference (g)). 
Suchfees,inamounts calculated toreimbursethe Govemment for 
the expense ofproviding such information,may include the costs of 
time expendedby DoD employees to process and respond to the 
request or demand; attomey time for reviewing the request or 
demand and any information located in response thereto and for 
relatedlegal workinconnection withtherequestordemand; and 
expenses generated by materials and equipment used to search for, 

produce, and copy the responsive information. See Oppenheimer 
Fund, Inc. v. Sanders, 437 U.S. 340 (1978). 

5. Expert or Opinion Testimony. DoD personnel shall not pro­
vide, with or without compensation, opinion or expert testimony 
conceming official DoD information, subjects, or activities, except 
on behalf of the United States or a party represented by the Depart­
ment of Justice. Upon a showing by the requestor of exceptional 
need or unique circumstances and that the anticipated testimony will 
not be adverse to the interests of the Department of Defense or the 
United States, the appropriate DoD official designated in paragraph 
F. l . may, in writing, grant special authorization for DoD personnel 
to appear and testify at no expense to the United States. If, despite 
the final determination of the responsible DoD official, a court of 
competent jurisdiction, or other appropriate authority, orders the 
appearance and expert or opinion testimony of DoD personnel, the 
personnel shall notify the responsible DoD official of such order. If 
the DoD official determines that no fiirther legal review of or chal­
lenge to the court's order will be sought, the affected DoD person­
nel shall comply with the order. If directed by the appropriate DoD 
official, however, the affected DoD personnel shall respectfiilly de­
cline to comply with the demand. See United States ex rel. Touhy v, 
Ragen, 340 U.S. 462 (1951). 

G. Effective Date and Implementation 
This Directive is effective immediately. Forward two copies of im­
plementing documents to the General Counsel, DoD, within 120 
days. 

Signed by WILLIAM H. TAFT, IV 
Deputy Secretary of Defense 

Appendix D 
Department of Defense Directive 7050.5 

Department of Defense Directive 

June 7, 1989 
NUMBER 7050.5 

IG, DOD 

SUBJECT: 
Coordination of Remedies for Fraud and Cormption Related to 
Procurement Activities 

References: 
(a) DoD Directive 7050.5, subject as above, June 28, 1985 (here­

by canceled) 
(b) Public Law 97-291, "The Victim and Witness Protection Act 

of 1982," October 12, 1982 
(c) Defense FAR Supplement (DFARS), Subpart 4.6, "Contract 

Reporting" 
(d) DoD Instruction 4105.61, "DoD Procurement Coding Manu­

al," May 4, 1973 
(e) DoD 4105.61-M, "Procurement Coding Manual" (Volume I), 

October 1988, authorized by DoD Instruction 4105.61 May 4, 1973 

A. Reissuance and Purpose 
This Directive reissues reference (a) to update policies, procedures, 
and responsibilities for the coordination of criminal, civil, adminis­
trative, and contractual remedies stemming from investigation of 
fraud or cormption related to procurement activities. More effective 
and timely communicaflon of information developed during such 
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Investigations wifl enable the Department ofDefense to take the 
mostappropriate ofthe available measures. 

^.Applicability 
This Directive applies to the Office of the Secretary ofDefense 
(OSD); thelnspector GeneraL Departmentof Defense(IG, DoD); 
the Military Departments; the Defense Agencies; and the DoD Field 
Activities (hereafter referred to collectively as "DoD Components"). 

C. Definitions 
.̂ D^DC^̂ 7 î̂ ^̂ 7^v .̂̂ ^̂ ^̂ niB^̂ ^̂ ^̂ ^̂ ^n^̂ .̂̂ . Refers totheU.S. 

Army Criminal Investigation Command; the Naval Investigative 
Service Command; theU.S. AirForce Office of Special Investiga­
tions; and the Defense Criminal Investigative Service,Office of the 
IG, DoD (OIG, DoD). 

2. ,̂ ^̂ ^̂ ĉ ^̂  Refers to afl fraud cases involving an alleged loss 
of ^100,000, ormore; afl cormptioncasesrelated toprocurement 
that involvedbribery, gratuities, or conflicts ofinterest; and any 
investigation into defective products or product substitution in 
whichaSER10USHA2^ARD to health, safety, or operational readi­
ness is indicated, regardless of loss value. 

D. Pollcy 
It is DoDpolicy that; 

.̂ EachoftheDoDComponentsshaflmonitor,fromitsincep-
tion,aflsignificantinvestigationsof fraudor cormptionrelatedto 
procurement activities affecting its organizations, for the purpose of 
ensuring that afl possible criminaL civiL administrative, and contrac­
tual remedies in such cases are identified to cognizant procurement 
and command officials and that appropriate remedies arepursued 
expeditiously. This process shafl include appropriate coordination 
with afl other affected DoD Components. 

2. Afl investigations of fraud or corruption related to procurement 
activities shafl bereviewed to determine and implement the appro­
priate contractual and administrative actions that are necessary to 
recover fiinds lost through fraud or cormption and to ensure the 
integrity of DoD programs andoperations. 

Appropriate civiL contractuaL and administrative actions, in­
cluding those set forth in enclosure I , shafl be taken expeditiously. 
During an investigation and before prosecution or litigation, and 
whenbasedinwholeorinpart onevidencedevelopedduringan 
investigation, such actions shaflbetakenwiththeadvanceknowl 
edge ofthe responsible DoD criminal investigative organization and, 
when necessary, the appropriate legal counsel in the Department of 
Defense and the Department of Justice (DoJ). When appropriate, 
such actions shafl be taken before final resolution of the criminalor 
civfl case. 

E. Responsibilities 
.̂ The .̂ ^^ .̂̂  ^D^TO Co^^^^^^ .̂̂ shafl: 

(a) Establishacentralizedorganization(hereafler refened toas 
"the centralized organization") tomonitor and ensure the coordina-
tionofcriminaLciviLadministrative,andcontractua1 remediesfor 
each significant investigationof fraud or corruption related to pro­
curement activities affecting the DoD Component 

(b) Establish procedures requiring the centralized organization to 
diScussregularlywiththeassignedDoD criminal investigative or-
ganization(s) such issues as the cunent status of significant investi­
gations and their coordination with prosecutive authorities. 

(c) Establish procedures requiring that aflcoordination involving 
the DoJ, during the pendency ofacriminal investigation,is accom­
plished by or with the advanceknowledge of the appropriateDoD 
criminal investigative organization(s). 

(d) Establish procedures to ensure appropriate coordination of 
actionsbetweenthe centralized organizations of anyDoDCompo-
nents affected byasignificant investigationof fraudor cormption 
related to procurement activities. 

(e) Establish procedures to ensure that afl properand effective 
civiLadministrative,andcontractual remedies available totheDe-
partment of Defense are, when foundapplicable and appropriate. 

considered and undertaken promptly by the necessary DoD officials 
(e.g., commanders, programs officials, and contracting officers). 
This includes initiation of any suspension and debarment action 
within 30 days of an indictment or conviction. The centralized 
organizationshafl ensure that afl proposedactions are coordinated 
with appropriate investigative organization. 

(f) Establishprocedurestoensurethataspecific comprehensive 
remedies plan is developed for each significant investigation involv­
ing fraud or cormption related to procurement activities.These pro-
cedures shall include the participation of the appropriate DoD 
criminal investigative organization in thedevelopmentof theplan. 

(g) Establish procedures to ensure that in those significant inves­
tigations of fraud or corruption related to procurement activities 
when adverse impact onaDoDmissioncanbe determined, such 
adverse impact is identified and documented by the centralized 
organization.This information is tobeusedby thecentralizedor-
ganization of the DoD Component concemed in development of the 
remedies plan required in paragraph E.l.f, above, and shafl be 
fiimishedtoprosecutors as stated in paragraph E.2.e., below. The 
informationshafl alsobeusedby thecentralizedorganizations in 
development and preparation of"Victim Impact Statements" for use 
in sentencing proceedings,asprovidedforP.L. 97-291 (reference 
(b)). SomeexamplesofadverseimpactonaDoD mission are as 
follows: 

(̂ ^ Endangerment of personnel orproperty. 
(2̂  Monetary loss. 
(.̂ 7 Denigration of program or personnel integrity. 
(̂ 7̂ Compromise ofthe procurement process. 
(̂.̂7 Reduction or loss of mission readiness. 
(h) Ensure training materials are developed on fraud and cormp-

tionintheprocurementprocess,and that aflprocurement andpro­
curement-related training includes a period of such instmction 
appropriate to the duration and nature of the training. 

(i) Establishprocedures enabling the centralizedorganization to 
ensurethat safety and readiness issuesare examined and appropri­
ately dealt with for afl cases in which anoticeisrequiredunder 
paragraph E.2.i.,below.The minimum procedures to be followed by 
the centralized organization are in enclosure 3. 

(j) Ensure that appropriate command, procurement, and investiga­
tive organizations are provided sufficient information to determine if 
fiirther inquiry is wananted on their part to prevent reoccurrence 
and detect other possible fraud within their activity. 

2. The Secretaries of the Military Departments and thelnspector 
GeneraL Department of Defense (IG, DoD), or their designees, shafl 
establish procedures that ensure that their respective criminal inves­
tigative organizations wifl: 

(a) Notify, in writing, the centralized organization for the af­
fected DoD Component of thestart of afl significant investigations 
involving fraud or corruption that are related to procurement activi­
ties. Initial notification shafl include the following elements: 

(̂ ^ Case title. 
(27 Case control number. 
(̂ 7 Investigative agency and office of primary responsibility. 
(̂ 7 Ô ^̂  opened. 
(.̂ 7 Predication. 
(^ Suspected offense(s). 
(b) Notify expeditiously theDefenselnvestigative Service (DIS) 

of any investigations that develop evidence that would impact on 
DoD-cleared industrial facilities or personneL 

(c) Discuss regularly with the centralized organization such is­
sues as the cunent status of significant investigations and their 
coordination with prosecutive authorities. If the DoD criminal inves-
tigativeorganizationhaspreparedany documentssummarizingthe 
cunent status ofthe investigation, such documents shafl be provided 
to the centralized organization. Completed reports of significant 
investigations also should be provided to the centralized 
organization. 

(d) Provide to the appropriate procurement officials, command-
ers,and suspension anddebarment authorities, when neededto al­
low consideration of applicable remedies, any court records. 
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documents, or other evidence of fraud or cormption related to pro­
curement activities. Suchinformationshaflbeprovidedinatimely 
manner to enable the suspension and debarment authority to initiate 
suspension and debarment action within 30 days of an indictment or 
conviction. 

(e) Provide expeditiously toprosecutiveauthoritiestheinforma-
tion regarding any adverse impact on a DoD mission, that is 
gathered under paragraph E.I.g.,above,for the purpose of enhanc­
ing the prosecutability ofacase. Suchinformationalsoshouldbe 
used inpreparingavictimimpact statement for use insentencing 
proceedings as provided for in PublicLaw 97-291 (reference (b)). 

(f) Gather, at the earliest practical point in the investigation, 
withoutrelianceongrandjury subpoenas whenever possible, rele­
vant information conceming responsible individuals, the organiza­
tional structure, finances, andcontract history of DoD contractors 
under investigationfor fraudorcormption related toprocurement 
activities, to facilitate the criminal investigation as wefl as any civiL 
administrative, or contractual actions or remedies that may be taken. 
Some available sources of such information arelisted in enclosure 
2 

(g) Provide timely notice to other cognizant DoD criminal inves­
tigative organizations of evidence of fraud by a contractor, sub­
contractor, or employees of either, on cunent or past contracts with, 
oraffecting, otherDoDComponents. 

(h) Ascertain the impact upon any ongoing investigation or pros-
ocutionofciviLcontractuaLand administrative actionsbeingcon-
sideredandadvisethe appropriatecentralizedorganizationof any 
adverse impact 

(i) ObtainaDD 350 report ineveryinvestigationinto defective 
products or product substitution in whichaSERI0USHA2^ARD to 
health, safety, or operational readiness is indicated.Timely notifica­
tion shafl be made to the centralized organization of each DoD 
Component that is identified as having contract actions with the 
subject ofthe investigation. 

(j) ObtainaDD 350 report in afl significant fraud investigations, 
as defined in subsection C.2. above, whether or not the case in­
volved defective products or product substitution. Timely notifica­
tion shafl be made to the centralized organization of each DoD 
Component that is identified as having contract actions with the 
subject ofthe investigation. 

The 7̂ .̂ ^̂ ^̂ ^̂  77̂ ^̂ ^̂ ^̂ ^̂ ^ ^ 70^^^^ (IG, DoD), 
shafl: 

(a) Develop training materials relating tofraud and cormption in 
procurement related activities which shafl be utilized in afl procure­
ment related training in conjunction with training materials 
developed by the DoD Components. (See paragraph E.l.h., above.) 

(b) Establish procedures for providing to the DoD criminal inves 
tigative organizations, through the Office of the Assistant Inspector 
General for Auditing (OAIG-AUD), reports ofdata contained in the 
Individual Procurement Action Report (DD Form 350) System. 

F. Procedures 
Transmissions of information by DoD criminal investigative organi­
zations required by subsection E.2., above, shafl be made as ex­
peditiously aspossible, consistent with effortsnot tocompromise 
any ongoingcriminalinvestigation.The transmissionofthe infor­
mation may be delayed when, in the judgment of the head of the 
DoD criminal investigative organization, failure to delay would 
compromise the success of any investigation or prosecution. The 
prosecutiveauthoritiesdealing withthe investigationshafl becon-
sulted, when appropriate, in making such determinations. 

G. Effective Date and Implementation 
This Directive is effectiveimmediately.Forward two copies of im­
plementing documents to the Inspector GeneraL Department of De-
fense, within 120 days. 

Donald J. Atwood 
Deputy Secretary ofDefense 

Enclosures—3 
.̂ Civfl Contractual and Administrative Actions That Can Be 

Taken in Response to Evidence of Procurement Fraud 
2. Sources ofinformation Relating to Govemment Contractors 

Actions to be Taken in Product Substitution Investigations 

Jan7,89 
7050 5 (Enc11) 

Civil, Cootractual, aod Aministrative Actions That Can Be 
Takeo io Respoose to Evidence of Procurement Fraud 

A. Civil 
/. Statutory 
a. False Claims Act (31 U.S.C. 3729 et seq.). 
b Anti-Kickback Act (41 U.S.C. 51 et seq.). 
c. Voiding Contracts (18 U.S.C. 218). 
d Tmth in Negotiations Act (10 U.S.C. 2306(f)). 
e. Fraudulent Claims-Contract Disputes Act (41 U.S.C. 604) 
2. Nonstatutory 
a. Breach of contract. 
b. Breach of wananty. 
c. Money paid under mistake of fact. 
d. Unjust enrichment. 
e. Fraud and/or Deceit. 
/ Conversion. 
g. Recision and/or Cancellation. 
h. Reformation. 
i. Enforcement of performance bond/guarantee agreement. 

B. Contractual 
a. Termination of contract for default. 
b. Termination of contract for convenience of Govemment. 
c. Termination for default and exemplary damages under the gra­

tuities clause. 
d. Recision of contract. 
e. Contract wananties. 
/ Withholding of payments to contractor. 
g. Offset of payments due to contractor from other contracts. 
h. Price reduction. 
/. Conecfion of defects (or cost of conection). 

j . Refiisal to accept nonconforming goods. 
k. Revocation of acceptance. 
/. Denial of claims submitted by contractors. 
m. Disallowance of contract costs. 
n. Removal of the contractor from automated solicitation or pay­

ment system. 

C. Administrative 
a. Change in contracting forms and procedures. 
b. Removal or reassignment of Government personnel. 
c. Review of contract administration and payment controls. 
d. Revocation of warrant contracting officer. 
e. Suspension of contractor and contractor employees. 
/ Debarment of contractor and contractor employees. 
g. Revocation of facility security clearances. 
h. Nonaward of contract based upon a finding of contractor 

nonresponsibility. -> 
i. Voluntary refiinds. 

Jun 7, 89 
7050.5 (Encl 2) 
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Table D-t 
Source of Information Isolating toCovernmentContractors 
Type of Information; 1. Location, dollar v l̂uo, typo, and number of 
current contracts witb tbe Oepartment of Oefense. 
Possible Source; a. 00 Form 350 Report.1 
b. Oefense Logistics Agency's (OLA) "Contract Administration Oefense 
Logistics Agency's(OLA)ContractAdministrationl̂ eport̂ (CAÎ  Report) 
on contracts OLA administers. 

Type of Information; 2. Fin^ncî l stilus of corporation, history of 
corporalion,owners, and officers. 
Possible Source; a. Ounn and Bradstreef Reports. 
b. Corporate filings with local secretaries of Tbe Slate, or corporate 
recorders. 
c. Securities and exchange Commission (public corporations). 
d. Small business Administration (SBA) (small businesses). 
e. general Accounting Office (bid protests, and conlraclors indebted lo 
tbet3overnment). 
fArmedSeryices Board ofContractAppeals(ASBCA)or court litigation, 
g. List of Contractors Indebted to the United States (maintained, 
published and distributed by tbe U.S. Army Finance and Accounting 
Center, Indianapolis, Indiana 4^24 )̂ 

Type of Information; 3. Security clearance background information on 
facility and officers. 
Possible Source; a. Oefense Investigative Service. 

Type of Information; 4. Ferformance history of contractor. 
Possible Source; a.Local contracting officers.b.Oefense Contract 
Administration Service preaward surveys, 
c. SBA Certificate of Competency records. 

Type of Information; 5. Name, location, offense alleged, and previous 
Inyestigative efforts Involving OLA-awarded or DLA-administered 
contracts. 
Possible Source; OLA Automated Criminal Case Management 
System. (Available through field offices of tbe OLA Counsei'soffice.) 

Type of Information;^.Bid protests,litigation,and bankruptcy 
inyolvingOLA awarded or OLA âdministered contracts. 
Possible Source; Field offices of Ibe OLA Counsei'soffice. 

Î otes: 
^^determination asto tfie contract history of any OoO contractor^itb contracts In 
excess of ^25,000 annually can be m^detbrougbere^iew of the ^̂ Indî idual 
procurement action l̂ eport̂ ^(DDl̂ orm 350^ system,^s prescribed by Si^bp^rt4.^ 
of tbe OoO Î Al̂  Supplement, OoO Instruction 4105.81, end DoO ^105.61-iyi 
(references(c^,(d^,end(e^^. 

Prepare acomprei,^„sive impact statementdescribing thead-
verse impact of the fraud on DoD programs for use in any criminaL 
civiL or contractual action related to the case. 

8. 
In afl cases involving allegations of product substitution that affect 
more thanoneDoDComponent that centralizedorganizations of 
the affected DoD Components shafl identify a lead Agency. The 
lead centralized organization shafl ensure that information on the 
fraud is provided to the centralized organization ofafl other affected 
DoD Components. The lead centralized organization shafl ensure 
compliance with the requirements of section A., above. The lead 
centralized organization shafl then be responsible for preparing a 
comprehensive "Victim Impact Statement" as required by paragraph 
E.l.g. ofthis Directive. 

In afl cases involvingallegations of product substitution, theDe­
fense Criminal Investigative Organization shafl: 

.̂ Immediately notify the appropriate centralized organization of 
the beginning of the case. 

2. Continue to provide to the centralized organization any infor-
mationdevelopedduring thecourseofthe investigation that indi-
catessubstitutedproductshavebeen, or might be,providedtothe 
Department ofDefense. 

Ensurethat any request for testingofsubstitutedproducts is 
provided to the centralized organization. 

Appendix ^ 
DepartmentofDefense Directive 5505.5 

DepartmentofDefense Directive 

August 30,1988 
NUMBER 5505 5 

GC,DOD 

StlBJF^CT: 
Implementation of the Program Fraud Civfl Remedies Act 

Jun 7, 89 
70505 (Enc13) 

Actions To Be Takeo io Product Substitutioo 
tovestigatioos 

A. 
The centralized organization, in afl cases involving allegations of 
product substitution in whichaSERIOUS HAZARD to health, safe 
ty, or operational readiness is indicated shafl: 

.̂ Review thenoticeof thecase immediately afier receiving it 
from the Defense criminal investigative organization. Review the 
notice to determine any potential safety or readiness issues indicated 
by the suspected fraud. 

2. Notify aflappropriatesafety,procurement, andprogramoffi-
cials of the existence of the case. 

Obtain acomplete assessment from safety, procurement and 
programofficialsoftheadverseimpactofthe fraudonDoDpro-
grams and operations. 

.̂ Ensurethat theDoD Component provides theDefense crimi­
nal investigative organization with ftifl testing support to completely 
identify the defective nature of the substituted products.Costs asso­
ciated with the testing shafl be assumed by the appropriate procure-
mentprogram. 

References: 
(a) Public Law 99-509,"The Program Fraud Civfl Remedies Act 

ofl986,"October2l,1986 
(b) Title 5,United States Code,Chapters 33,43, 51, 53, Sub­

chapter 111 
(c) Title 31, United StatesCode,Sections 3716, 3729,3730, 

3803,3804,3805,3806,3808 
(d) Titlel8,United States Code, Section 287,Federal Rules of 

Criminal Procedure, Rule 6(e) 
(e) through (h), see enclosure 1. 

A. Purpose 
ThisDirective establishes uniformpolicies,assigns responsibilities, 
and prescribes procedures for implementation of reference (a). 

B. Applicability 
This Directive applies to the Office of the Secretary ofDefense 
(OSD) the Military Departments, the Office ofthe Inspector Gener­
aL Department ofDefense (OIG, DoD); the Defense Agencies; and 
the DoD Field Activities (hereafter refened to collectively as "DoD 
Components"). 

C. Policy 
It isDoD policy to redressfi^audinDoD programs and operations 
through the nonexclusive use of reference(a).Afl DoD Components 
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shall comply with the requirements of this Directive in using this 
new remedy. Changes or modifications to this Directive by im­
plementing organizations are prohibited. Implementing regulations 
are authorized only to the extent necessary to effectively carry out 
the requirements of this Directive. 

D. Responsibilities 
y. The Inspector General, Department of Defense (IG, DoD), 

shall establish procedures for carrying out the duties and responsi­
bilities of the "investigating official" as outlined in enclosure 2. 

2. The General Counsel, Department of Defense (GC, DoD), 
shall: 

(a) Establish procedures for carrying out the duties and responsi­
bilities of the authority head, Department of Defense, which have 
been delegated to the GC, DoD, as set forth in enclosure 2; 

(b) Establish procedures for carrying out the duties and responsi­
bilities for appointment and support of presiding officers, as set 
forth in enclosure 2; and 

(c) Review and approve the regulations and instmctions required 
by this section to be submitted for approval by the GC, DoD. 

3. The Secretaries of ihe Military Departments shall: 
(a) Establish procedures for carrying out the duties and responsi­

bilities of the "authority head" and of the "reviewing officials" for 
their respective Departments, and for obtaining and supporting pre­
siding officers from other Agencies as specified in Office of Person­
nel Management (OPM) regulations; (See enclosure 2.) 

(b) Make all regulations or instmctions promulgated subject to 
the approval of the GC, DoD; and 

(c) Delegate duties as appropriate. 
4. The General Counsel of the National Security Agency (GC, 

NSA) and the General Counsel of the Defense Logistics Agency 
(GC, DLA) shall be responsible for establishing procedures for 
carrying out the duties and responsibilities of the reviewing officials 
that have been delegated to them, as stated in enclosure 2. All 
Regulations or Instructions promulgated pursuant to this Directive 
shall be submitted to the GC, DoD. 

E. Effective Date and Implementation 
This Directive is effective immediately. Two copies of DoD Com­
ponent implementing documents and subsequent amendments shall 
be forwarded to the General Counsel, Department of Defense, 
within 90 days. Other DoD Components shall disseminate this Di­
rective to appropriate personnel. 

Signed by WILLIAM H. TAFT, IV 
Deputy Secretary of Defense 

Enclosures—2 
/. References 
2. Program Fraud Civil Remedies 

Aug 30, 88 
5505.5 (Encl 1) 

References, contioued 
(e) Title 28, United States Code, Federal Rules of Civil Proce­

dure, Rules 4(d)d and 34. 
(f) Tifle 32, Code of Federal Regulations, Part 97 
(g) Title 28, United States Code, Federal Rules of Evidence, Rule 

408 
(h) Tifle 32, United States Code, Section 3805 

Aug 30, 88 
5505.5 (Encl 2) 

PROGRAM FRAUD CIVIL REMEDIES 

A. Scope and purpose 
/. The Department of Defense has the authority to impose civil 

penalties and assessments against persons who make, submit or 
present, or cause to be made, submitted, or presented, false, ficti­
tious, or fraudulent claims or written statements to authorities or to 
their agents. 

2. This enclosure: 
(a) Establishes administrative policies and procedures for impos­

ing civil penalties and assessments against persons who make, sub­
mit, or present, or cause to be made, submitted, or presented, false, 
fictitious, or fraudulent claims or written statements to authorities or 
to their agents; 

(b) Specifies the hearing and appeal rights of persons subject to 
allegations of liability for such penalties and assessments. 

j . The uniform policies and procedures established by this enclo­
sure are binding on the authorities and authority heads in the De­
partment of Defense and Military Departments. Additional 
administrative regulations necessary to carry out the requirements of 
the PFCRA (reference (a)) and this Direcflve may be written by the 
authority heads. Any regulations shall be consistent with the provi­
sions of this enclosure. 

B. Definitions 
1. Adequate evidence. Information sufficient to support the rea­

sonable belief that a particular act or omission has occuned. 
2. Authority 
(a) The Department of Defense, which includes OSD, Organiza­

tion of the Joint Chiefs of Staff (OJCS), Unified and Specified 
Commands, Defense Agencies, and DoD Field Activities. 

(b) The Department of the Army. 
(c) The Department of the Navy. 
(d) The Department of the Air Force. 
3. Authority head 
(a) For the Department of Defense, the Deputy Secretary of the 

Department of Defense or an official or employee of the Department 
of Defense or the Military Departments designated in writing by the 
Deputy Secretary of Defense. 

(b) For the respective Military Departments, the Secretary of the 
Military Department or an official or employee of the Military 
Department designated in regulations promulgated by the Secretary 
to act on behalf of the Secretary. 

4. Benefit. In the context of statements, anything of value, in­
cluding but not limited to any advantage, preference, privilege, li­
cense, permit, favorable decision, ruling status, or loan guarantee. 

5. Claim. Any request, demand, or submission made as follows: 
(a) To the authority for property, services, or money (including 

money representing grants, loans, insurance, or benefits); 
(b) To a recipient of property, services, or money from the au­

thority or to a party to a contract with the authority: 
(1) For property or services if the United States: 
a. Provided such property or services; 
b. Provided any portion of the funds for the purchase of such 

property or services; or 
c. Will reimburse such recipient or party for the purchase of such 

property or services; or 
(2) For the payment of money (including money representing 

grants, loans, insurance, or benefits) if the United States: 
a. Provided any portion of the money requested or demanded; 

or 
b. Will reimburse such recipient or party for any portion of the 

money paid on such request or demand; or 
(3) Made to the authority that has the effect of decreasing an 

obligation to pay or account for property, services, or money. 

# 
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.̂ Ĉ ^̂ ^̂ T̂̂ .̂ The administrative complaint served by the 
reviewing official on thedefendant under section G., below. 

.̂ D^^^^^^. Any person alleged in a complaint under section 
G., below, to be liable for a civfl penalty or assessment under 
section C, below. 

^. DoD ĉ T̂̂ T̂̂ ŷ ̂ 7̂ v̂ .̂ ^̂ ^̂ n̂v̂  ô ^̂ ^̂ ^̂ ^̂ T̂̂ .̂̂ . The U.S. Army 
Criminalinvestigative Command,NavalSecurity and Investigative 
Command,U.S. Air Force Office of Special Investigations, and the 
Defense Criminal Investigative Service. 

.̂ t7^^^^^^^ r̂. The U.S. Govemment 
B̂ ^̂ v̂ ^̂ ^̂ y. A natural person. 

y.̂ . 7̂ 7̂̂ 7î ŷ ^̂ .̂̂ 7̂̂ .̂ The writtendecisionof the presiding officer 
required by section J. or KK.,below.Thisincludesarevised initial 
decision issued followingaremandoramotion of reconsideration. 

^2. 7̂ v̂ .̂ ^̂ ^̂ ^̂ 7̂̂ ^̂ ^̂ 7̂ y 
(a) TheIG, DoD; or 
(b) An officer or employee ofthe OIGdesignatedby the IG; 
(c) Wbo, ifamember of the Armed Forces of theUnited States 

onactiveduty, isservinginGrade(0-7 oraboveor, ifacivilian 
employee, is serving inaposition for which the rate ofbasic pay is 
not less than the minimum rate ofbasic pay for Grade GS-16 under 
the General Schedule. 

y.̂ . 7;̂ ô̂ .̂  0^̂ .̂̂ ^̂ .̂̂ ^̂  ^0^0^. Aperson who,with respect to 
a claim or statement 

(a) Has actual knowledge that the claim or statement is false, 
fictitious, or fraudulent 

(b) Acts in deliberate ignorance of the tmth or falsity of the 
claim or statement or 

(c) Acts in reckless disregard of the tmth or falsity of the claim 
or statement 

7̂ . Includes the terms presents, submits, and causes to be 
made,presented, or submitted. Asthecontext requires,makingor 
made shafl likewise include the conesponding forms of such terms. 

^5. ^̂ .̂̂ ô . Any individuaL partnership, corporation,associafion 
orprivateorganization, andincludestheplural of that term. 

1̂̂ . .̂ B^̂ ô̂ ^̂ ^̂ ^̂ ^ ^^^2 v̂̂ T̂ ^̂ ^̂ . The evidence necessary to 
supportapresiding officer's decision thataviolation of the PFCRA 
(reference (a))hasoccuned. Evidencetbat leads tothebelief that 
what is sought to be proved is more likely true than not tme. 

^^.^^^.^^^^T^^^c^^.An officer or employee of the Department 
of Defense or an employee detailedtothcDepartment of Defense 
from another agency who: 

(a) Isselectedunder5 U.S.C, Chapter33 (reference (b)),pur-
suant to the competitive examination process applicable to adminis­
trative law judges; 

(b) Is appointed by the authority head of DoD to conduct hear­
ings under this Directive for cases arising in the Department of 
Defense orthe Military Departments; 

(c) Is assigned to cases in rotation so far as practicable; 
(d) May notperformduties inconsistent withthe duties and re­

sponsibilities of apresiding officer; 
(e) Is entitled to pay prescribed by the Office of Personnel Man­

agement (OPM) independently of ratings and recommendations 
made by the authority and in accordance with5U.S.C.,Chapters5l 
and 53, Subchapter III (reference (b)); 

(f) Is not subject toaperformance appraisal pursuant to5U.S.C., 
Chapter 43 (reference (b)); and 

(g) May be removed, suspended, fiirloughed, or reduced in grade 
or pay only for good cause established and determined by the Merit 
Systems Protection Board(MSPB) ontherecord after opportunity 
forbearing by such Board. 

7̂ ^̂ ^̂ .̂ ^̂ ^̂ îv̂ . An attomey-at-law duly licensed in any State, 
commonwealth, tenitory, the District of Columbia, or foreign coun 
try,who enters his or her appearance in writing to representaparty 
inaproceeding under this part,oranofficer,director,or employee 
of a defendant or of its affiliate. 

^^v^^^^T^^^^^^^^ 
(a) In afl cases arising in the Department of Defense and any of 

theMilitaryDepartments,the reviewing official shafl be an officer 
or employee of an authority as follows: 

(̂ ^ Who is designated by the authority head to made the determi­
nation required under section E., below, of this enclosure; 

(27 Who, ifamember of the Armed Forces of theUnited States 
on active duty, is serving in Grade 0-7 oraboveor, i f a civilian 
employee, is serving inaposition for which the rate ofbasic pay is 
not less than the minimum rate ofbasic pay for Grade GS-16 under 
the General Schedule; and 

(.̂ 7 ^1^^ i^ follows: 
^. Not subject to supervision by, or required to report to, the 

investigating officiaL 
^. Not employed in the organizational unit of the authority in 

which the investigating official is employed; and 
.̂ Not an official designated to make suspension ordebarment 

decisions. 
(b) The General CounseL Defense Logistics Agency (GC, DLA), 

shafl be the reviewing official for afl cases involving a claim or 
statement made to the DLA or any other part of the Department of 
DefenseotherthanaMilitary Department or theNationalSecurity 
Agency (NSA). The General CounseL National SecurityAgency 
(GS,NSA),shaflbethercviewingofficialforafl cases involving 
claims or statements made to that Agency.TheGeneral CounseL 
Defense Logistics Agency (GS, DLA), and GC, NSA, may 
redelegate their authority to act as reviewing officials to any individ-
ual(s) meeting the criteria set out in subparagraph (I)of this section. 

(c) The authority head ofeach Military Department shafl selecta 
reviewing officiaLwho shafl review aflcasesinvolvingaclaimor 
statement that was made to their Department 

2(̂ . Any writtenrepresentation, certification, affirma­
tion, document record, accounting, or bookkeeping entry made: 

(a) With respect toaclaim or to obtain the approval or payment 
of a claim (including relating to eligibility to make a claim); or 

(b) With respect to (including relating to eligibility for): 
(77 Acontractwith,orabidorproposalforacontractwith;or 
(2̂  A grant, loan, or benefit from the authority, or any State, 

politicalsubdivisionofaState,or other party;if theU.S.Govem­
ment provides any portion of the money or property under such 
contract or for such grant, loan,or benefit, or ifthe U.S.Government 
wifl reimburse such State, political subdivision, or party for any 
portionofthemoney or property under suchcontract or for such 
grant loan, or benefit 

C. Basisforcivfl penalties and assessments 
B. Ĉ ^̂ T̂ .̂  
(a) Any person whomakesaclaim that the person knows or has 

reason to know: 
(̂ 7̂ 1̂  false, fictitious, or fraudulent 
(27 Includes or is supported byawritten statement that assertsa 

material fact that is false, fictitious, or fraudulent 
(.̂ 7 Includes or is supported by any written statement that 
.̂ Omits a material fact; 
.̂ Isfalse,fictitious,or fraudulent asaresultof suchomission; 

and 
.̂ Isastatement in which the person making such statement has 

a dutyto include such material fact; or 
(^ Isforpaymentfortheprovisionofproperty or services that 

the person had not provided as claimed, shafl be subject, in addition 
to any other remedy that may be prescribed by law, to a civfl 
penalty of not more than ^5,000 for each such claim. 

(b) Each voucher, invoice, claim form, or other individual request 
or demandfor property, services, ormoney constitutes aseparate 
claim. 

(c) Aclaim shaflbeconsideredmade toanauthority,recipient 
or party when suchclaimis received by an agentfiscal intermedi­
ary, or other entity, including any State or political subdivision 
thereof, acting for or on behalf of such authority,recipient, or party. 

(d) Eachclaim for property, services, ormoney is subject toa 
civfl penalty regardless of whether such property,service,or money 
is actually delivered or paid. 

(e) Ifthe Govemmentbas made any payment (including trans­
fened property or provided services) onaclaim,aperson subject to 
acivfl penalty under subparagraph a.(1)of this section shafl also be 
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subject to an assessment of not more than twice the amount of such 
claim or that portion thereof that is determined to be in violation of 
subparagraph a.(1) of this section.Such assessment shafl be in lieu 
of damages sustained bythe Govemment because of such claim. 

2. .̂ ^^^^B^^^^ .̂̂  

(a) Any person who makes a written statement that 
(̂ 7̂ ^1^^ person knows or has reason to know the following: 
^. Assertsamaterial fact that is false, fictitious, or fraudulent or 
.̂ Is false, fictitious, or fraudulent because it omits a material 

fact that the person making the statement hasadutytoincludein 
such statement;and 

(27 Contains or is accompanied by an express certification or 
affirmationof the truthfulnessand accuracy of the contents of the 
statement, shafl be subject in addition to any other remedy that may 
be prescribed by law, toacivfl penalty of not more than ^5,000 for 
each such statement 

(b) Eachwrittenrepresentation,certification,or affirmation con­
stitutes a separate statement 

(c) Astatement shafl be consideredmade to an authority when 
such statement is received by an agentfiscal intermediary, or other 
entity, including any State or political subdivision thereof, acting for 
or onbehalf of such authority. 

No proofofspecificintent to defraudisrequiredto establish 
liability underthis section. 

^. In any case in which it is determined that more than one 
person is liable for makingaclaim or statement under this section, 
each such person may be held jointly and severally liable foracivfl 
penalty with respect to such claims or statements. 

5. In any case in which it is determined that more than one 
person is liablefor makingaclaim under this section on which the 
Govemment has made payment (including transfened property or 
provided services), an assessment may be imposed against any such 
person or jointly and severally against any combination of such 
persons. 

0. Investigation 
y. If the investigating official concludes thatasubpoena pursuant 

to the authority confenedby31 U.S.C. ^3804(a) (reference (c)) is 
wananted, then: 

(a) Thesupoenasoissuedshaflnotify thepersontowhomitis 
addressed of the authority under whichthe subpoena isissued and 
shafl identify the records or documents sought; 

(b) The investigating official may designateaperson to act on his 
or her behalf to receive the documents sought; and 

(c) The person receiving such subpoena shafl be required to ten 
der to the investigating officiaL or to the person designated to 
receive the documents, a certification that the documents sought 
havebeenproduced,orthat suchdocuments arenot available and 
the reasons therefor, or that such documents, suitably identified, 
have been withheld based upon the assertion of an identified 
privilege. 

2. If the investigating official concludes that an action under the 
PFCRA may be warranted,theinvestigatingofficialshaflsubmita 
report containing the findings and conclusions of such investigation 
to the appropriate reviewing official(s). In instances where the false 
claim or false statement involves more than one authority within the 
Department ofDefense, or where the investigating official finds that 
more than one case has arisen fi^om the same set of facts, the 
investigating official may, at his or her sole discretion, refer the 
case(s) tothe reviewingofficialofone of the affected authorities. 
That reviewingofficialshaflconsolidatethe claims and statements 
and act for alLNothing inthis subsectionconfers any right in any 
party to the consolidation or severance of any case(s), although 
presiding officersmay, at their sole discretion,entertain motions to 
consolidate or sever. 

Nothing inthis section shafl preclude or limit aninvestigating 
official'sdiscretion to refer allegations directly to the Department of 
Justice for suit under 18US.C.^287 (reference (d)) or 31US.C. 
^^ 3729 and 3730 (reference(c)), FalseClaims Act orolher civfl 
relief, or toprecludeor limit suchofficial'sdiscretiontodeferor 

postpone a report or refenal to the reviewing official to avoid 
interference with a criminal investigation or prosecution. 

7. Nothing in this section modifies any responsibflity of an inves­
tigating officialto report violations of criminallaw to the Attomey 
GeneraL 

Nothing in this section shafl preclude or limit the investigating 
official'sauthority to obtain the assistance of any investigative units 
of theDepartment of Defense,including those of the Military De­
partments. In this regard, appropriate investigation may be con­
ducted by the Defense criminal investigative organizations and other 
investigative elements of the Military Departments and Defense 
Agencies. 

E. Review by therevlewing official 
y. Ifbased onthe report of theinvestigating officialunder sub-

sectionD.2.,above, thereviewingofficial determines thatthere is 
adequate evidence to believe thataperson is liable under section C, 
above,the reviewing officialshafltransmit tothe Attomey General 
or his or her designated point of coordination within the Department 
ofJustice a writtennotice ofthe reviewing official's intentionto 
issue a complaint under section G., below. 

2. Such notice shafl include the following: 
(a) Astatement of thereviewingofficial'sreasonsforissuinga 

complaint; 
(b) Astatement specifying the evidence that supports the allega­

tions of liability; 
(c) A description of the claims or statements upon which the 

allegations of liability are based; 
(d) An estimate of the amount of money or the value of property, 

services, or other benefits requested or demanded in violation of 
section C, above. 

(e) A statementof any exculpatory or mitigating circumstances 
that may relate to the claims or statements known by the reviewing 
official or the investigating official; and 

(f) Astatement that thereisareasonable prospect ofcollecting 
an appropriate amount of penalties and assessments. 

F. Prerequisites for issuing a complaint 
y. The reviewing official may issueacomplaint under section G., 

below, only i f 
(a) The Attomey General or an Assistant Attomey General desig­

nated by the Attorney General approves the issuance ofacomplaint 
inawritten statement described in31 U.S.C.^ 3803(b)(1) (refer­
ence (c)); and 

(b) Inthecaseofallegationsof liability under subsectionC.I., 
above,with respect toaclaim,the reviewing official determines that 
with respect to such claim oragroup of related claims submitted at 
the sametimesuchclaimissubmittcd (as defined insubsection 2. 
ofthis section), theamount of money orthe valueofproperty or 
services demanded or requested in violation of subsection CL, 
above, does not exceed ^150,000.00; 

2. For the purposes of this section, a related group of claims 
submittedat thesame timeshafl includeonly thoseclaimsarising 
from the same transaction(e.g.,grant loan,application, or contract) 
that are submitted simultaneously as part of a single request 
demand, or submission. 

.̂ Nothing inthis section shafl be construed tolimit the review-
ingofficial'sauthoritytojoininasinglecomplaintagainstaper-
son's claims that are unrelated or were not submitted 
simultaneously, regardless of the amount of money or the value of 
property or services demanded or requested. 

.̂ Inany case that involvesclaimsorstatementsmade to more 
than one entity within the Department ofDefense orthe Mflitary 
Departments, or the reviewing officials having responsibility for 
each such entity, as stated in subsection D.2., above, shafl have 
concunent jurisdiction to make the required determinations under 
this section. In any such case, the responsible reviewing officials 
shafl coordinate with each other prior tomaking any determination 
under this section. Where more than one case arises from the same 

44 AR 27-40 ^19 September 1994 



set of facts, such cases shafl be consolidated to the degree practica­
ble, although the reviewing official shafl have absolute discretion to 
make such determination. The requirements of this paragraph do not 
confer any procedural or substantive rights upon individuals, associ­
ations, corporations, or other persons or entities who might become 
defendants underthe PFCRA (reference (a)). 

G. Complaint 
On or after the date the Attomey General or an Assistant 

Attomey GeneraldesignatedbytheAttomeyGeneralapprovesthe 
issuanceofacomplaint inaccordance with31 U.S.C. ^3803(b)(l) 
(reference (c)),the reviewing official may serveacomplaint on the 
defendant ŝ provided in section H., below. 

2. The complaint shafl state the following: 
(a) The allegations of liability against the defendant including 

the statutory basis for liability, an identification of the claims or 
statements that are the basis for the alleged liability,and the reasons 
why liability allegedly arises from such claims or statements; 

(b) The maximum amount of penalties and assessments for which 
the defendant may be held liable; 

(c) Instructions for filing an answer to a request including a 
specific statement of the defendant'srighttorequestahearing,by 
filing an answer and to be represented by a representative; and 

(d) That failure to file an answer within 30 days fo service of the 
complaint shafl result in the imposition ofpenalties and assessments 
without right to appeaL consistent with the provisions of section J., 
below. 

.̂ At the same time the reviewing official serves the complaint 
heorsheshafl notify the defendant withacopy of thisDirective 
and any applicable implementing regulations. 

H. Serviceof complaint 
J. Service ofacomplaint must be made by certified or registered 

maflorbydelivery in any manner authorized by Rule 4(d) of the 
Federal Rules of Civfl Procedure(reference(e)). Service is complete 
upon receipt 

2. Proof of service, stating the name and address of the person on 
whom the complaint was served, and the manner and date of service 
may be made by the following: 

(a) a. Affidavit of the individual serving the complaint by 
delivery; 

(b) A UnitedStates Postal Service retum receipt cardacknowl-
edging receipt or 

(c) Written acknowledgement of receipt by the defendant orhis 
or her representative. 

L Answer 
y. The defendant may requestahearing by filing an answer with 

the reviewing official within 30 days ofservice ofthe complaint An 
answer shall be deemed to be a request for hearing. 

2. In the answer, the defendant 
(a) Shafladmfl or deny eachof the allegations of liability made 

in the complaint; 
(b) Shafl state any defense on which the defendant intends to 

rely; 
(c) May stateany reasons why thedefendant contends that the 

pealties and assessments should be less than the statutory maximum; 
and 

(d) Shafl state thename, address, and telephonenumberof the 
person authorized by the defendant to act as defendant's representa­
tive, if any. 

.J. Ifthe defendant is unable to file an answer meeting the re­
quirements ofparagraph2.b ofthis section within the time provided, 
the defendant may, before the expiration of 30 days from service of 
the complaint file with the reviewing official a general answer 
denying liability and requesting a hearing, and a request for an 
extension of time within which to file an answer meeting the re­
quirements of subsection 2. ofthis section. The reviewing official 
shafl, in such event tfl^ promptly with the presiding officer the 
complaintthegeneral answer denying liability, and therequest for 

an extension oftime as provided in section K., below. For good 
cause shown, thepresiding officermay grant thedefendant addi­
tional time within which tofile an answer meeting the requirements 
of subsection 2. of this section. 

.̂ The 30-day limitation for filing an answer may be tolled fora 
reasonable periodof timebywrittenagreementofthepartiesand 
approval ofthe authority head to allow time for settlement 

J. Default uponfa i lu re tof i l ean answer 
y. If the defendant does not file an answer withinthetime pre-

scribedinsubsectionLL, above,andthereisnoapproved written 
agreement asin subsection 1.4.,above,tollingthetime prescribed, 
the reviewing official may then refer the complaint to the presiding 
officer. 

2. Upon refenal of the complaint pursuant to this section, the 
presidingofficershaflpromptly serve ondefendant in themanner 
prescribed in section H.,above,anotice that an initial decision wifl 
be issued under this section. 

^. Upon refenal ofthe complaint pursuant to this section, the 
presidingofficer shafl assume thefacts alleged in the complaint to 
be tme and, if such facts establish liability under section C, above, 
thepresidingofficer shafl issueaninitialdecisionimposing penal­
ties and assessments under the statute. 

.̂ Except as otherwise provided in this section, by failing tofile 
atimely answer, the defendant waives any right to further review of 
thepenalties and assessments imposedunder subsection 3. ofthis 
section, and the initial decision shafl become final and binding upon 
the parties 30 days after it is issued. 

If, before such an initial decision becomes finaL the defendant 
files amotion with thepresidingofficer seeking to reopen onthe 
grounds that good cause prevented the defendant from filing an 
answer, the initial decision shafl be stayed pendingthe presiding 
officer's decision on the motion. 

.̂ I f o n amotionbroughtundersubsectionj.5.,above, thede­
fendant can demonstrate good cause excusing the failure to file a 
timely answer,the presidingofficer shafl withdraw theinitialdeci-
sion in subsection 3. of this section ifsuch a decision has been 
issued,and shaflgrant the defendant anopportunity to answer the 
complaint 

.̂ Adecision of the presiding officer denyingadefendant'smo-
tion under subsections 5. and 6. ofthis section is not subjectto 
reconsideration under section LL., below. 

.̂ Thedefendantmay appeal tothe authorityhead the decision 
denying a motion to reopen by filing anotice of appeal with the 
authorityhead within 15 days after the presidingofficer deniesthe 
motion.The timely filing ofanotice of appeal shaflstay theinitial 
decision untfl the authority head decides the issue. 

.̂ If the defendant filesatimely notice of appeal with the author­
ity head, the presiding officer shafl forward the record of the 
proceeding to the authority head. 

y(̂ . The authority headshafl decide expeditiously whether good 
cause excused the defendant'sfailuretofileatimely answer based 
solely on the record before the presiding officer. 

If the authority head decides that good cause excused the 
defendant'sfailuretofileatimelyanswer,the authority headshafl 
remand thecase to the presidingofficer with instmctions togrant 
the defendant an opportunity to answer. 

y2. Iftheauthorityheaddccidesthat thedefendant's failure to 
fileatimely answer is not excused, the authority head shafl approve 
the initial decision of the presiding officer,which shafl become final 
and binding upon the parties 30 days after the authority head issues 
such decision. 

1̂ . Referral of complaint and answer to the presiding 
officer 

y. Upon receipt of an answer, the reviewing official shafl file the 
complaint and answer with the presiding officer. 

2. Toallow time for settlement refenalof complaint and answer 
tothepresidingofficer may be delayed forareasonable periodof 
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time if thereisawritten agreement of the parties,approved by the 
authorityhead, in favor of such delay. 

L. I^otice of hearing 
y. When the presiding officer receives the complaint and answer, 

the presiding officer shafl promptly serveanotice of hearing upon 
the defendant in the manner prescribed by section H., above. At the 
same time, the presiding officer shafl sendacopy of such notice to 
the representative forthe Govemment 

2. Such notice shafl include. 
(a) Thetentativetimeandplace,andthenatureofthehearing; 
(b) The legal authority and jurisdiction under which the hearing 

is tobe held; 
(c) . The matters offact and law to be asserted; 
(d) A description of the procedures for the conduct of the 

hearing; 
(e) The name, address, and telephone number of the representa 

tive of the Government the defendant and other parties, if any; and 
(f) Such other matters as the presiding officer deems appropriate. 

1 .̂ Parties tothehearing 
The parties to the hearing shafl be the defendant and the authority. 
The reviewing official of each authority shafl,wifli the concurrence 
of the DoD Component head, designate attomeys within that author­
ity to represent the authority in hearings conducted under this Direc-
tive. Attomeys appointedas authority representatives shafl remain 
underthe supervisionof their DoD Component 

1̂ . Separation of functions 
y. The investigatingofficial and the reviewingofficiaL forany 

particular case or factually related case.may not dothefollowing; 
(a) Participate in the hearing as the presiding officer; 
(b) Participateor advise inthe initial decision orthereviewof 

the initialdecision by the authorityhead, except asawitness ora 
representative inapublic proceeding; or 

(c) Make thecollecting of penalties andassessments under 31 
USC^3806 (reference (c)). 

2. The presiding officer shafl not be responsible to, or subject to 
the supervision or direction of, the investigating official or the 
reviewing officiaL 

Except as provided in subsection L o f this section,the repre­
sentative for the Govemment may be employed anywhere in the 
authority, including in the offices of either the investigating official 
or the reviewing officiaL 

0. Expartecontacts 
No party or person (except employees of the presiding officer's 
office) shaflcommunicatein any way withthe presiding officer on 
any matter at issue in a case unless on notice and there is an 
opportunity for afl parties to participate. This provision does not 
prohibitaperson or party fiominquiring about the status ofacase 
or asking routinequestions concerning administrative functions or 
procedures. 

P. Disqualification of presiding officer and reviewing 
official 

y. Areviewingofficialor presidingofficer inaparticularcase 
may disqualify himself or herself at any time. 

2. Aparty may fileamotion for disqualification of the presiding 
officer or the reviewing officiaLSuchmotion,to be filed with the 
presiding officer, shafl be accompanied by an affidavit alleging 
personal bias or other reason for disqualification. 

Such motion and affidavit shafl be filed promptly upon the 
party'sdiscovery of reasons requiring disqualification or such objec­
tions shafl be deemed waived. 

.̂ Such affidavit shafl state specific facts that support the party's 
belief that personalbias or other reason for disqualification exists 
and the time and circumstances of the party's discovery ofsuch 
facts. It shaflbe accompaniedbyacertificate of therepresentative 
of record that it is made in good faith. 

5. Upon the filing of suchamotion and affidavit,the presiding 

officer shafl proceed nofiirther in the case untfl he or she resolves 
the matter ofdisqualification by taking one ofthe following actions: 

(a) If the presiding officer determines thatareviewing official is 
disqua1ified,the presiding officer shafl dismiss the complaint with­
out prejudice; 

(b) If the presiding officer disqualifies himself or herself, the case 
shafl be reassignedpromptly to another presiding officer; 

(c) The presiding officer may deny a motion to disqualify. In 
such event the authority head may determine the matter only as part 
ofhis or her review ofthe initial decision upon appeaL ifany. 

0. Rights ofparties 
Except as otherwise limitedby this enclosure, afl parties may: 

y. Be accompanied, represented, and advised byarepresentative; 
2. Participate in any conference heldby the presiding officer; 

Conduct discovery. 
.̂ Agree to stipulations of fact or law,which shafl be made part 

ofthe record; 
5. Present evidence relevant tothe issues at the hearing; 
.̂ Present and cross-examine witnesses; 

B. Present oral arguments at the hearing, as permitted by the 
presiding officer; and 

.̂ Submit writtenbriefsandproposedfindings of fact andcon-
clusions of lawafter the hearing. 

R.Authorityof thepresidingofficer 
y. Thepresidingofficer shaflconductafairandimpartialhear-

ing, avoiddelay, maintain order, and assure thata recordof the 
proceeding is made. 

2. The presiding officer has the authorityto do the following: 
(a) Set and change the date, time, and place of the hearing upon 

reasonable notice to the parties; 
(b) Continue or recess the hearing in whole or in part for a 

reasonable period oftime; 
(c) Hold conferences to identify or simplify the issues, or to 

consider other matters that may aid in the expeditious disposition of 
the proceeding; 

(d) Administer oaths and affirmations; 
(e) Issue subpoenas requiring the attendance of witnesses and the 

production ofdocuments at depositions or at hearings; 
(f) Rule on motions and other procedural matters; 
(g) Regulate the scope and timing ofdiscovery; 
(h) Regulate the course of the hearing and the conduct of repre­

sentatives and parties; 
(i) Examine witnesses; 
(j) Receive, rule on, exclude, or limit evidence; 
(k) Upon motion of a party, take official notice of facts; 
(I) Upon motion ofaparty,decide cases, inwhole or in part by 

summary judgment where there is no disputed issue of material fact 
(m) Conduct any conference, argument or hearing on motions in 

person or by telephone; and 
(n) Exercise such other authority as is necessary to carry out the 

responsibilities ofthe presiding officer under this Directive. 
The presiding officer does not have the authority tofind Fed­

eral statutes or regulations invalid. 

S. Prehearing conferences 
y. The presiding officer may schedule prehearing conferences as 

appropriate. 
2. Upon the motion of any party, the presiding officer shafl 

schedule at least one prehearing conference atareasonabletimein 
advance ofthe hearing. 

Thepresidingofficer may use prehearing conferencesto dis­
cuss the following: 

(a) Simplification of the issues; 
(b) The necessity or desirability of amendments to the pleadings, 

including the need for a more definite statement 
(c) Stipulations and admissions of fact or astothecontentsand 

authenticity of documents; 
(d) Whether the parties can agree to submission of the case ona 

stipulatedrecord; 
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(e) Whether a party chooses to waive appearance at an oral 
hearing and to submit only documentary evidence (subject to the 
objections of other parties) and written argument; 

(f) Limitationof the numberof witnesses; 
(g) Scheduling dates for the exchange of witness lists and of 

proposed exhibits; 
(h) Discovery; 
(i) The time and place forthe hearing; and 
(̂ ) Suchother matters as may tendtoexpeditethefairandjust 

disposition of the proceedings. 
.̂ The presiding officer may issue an order containing afl matters 

agreed upon by the parties or ordered by the presiding officer ata 
pre-hearing conference. 

T. Disclosureof documents 
y. Upon written requestto thereviewingofficiaL thedefendant 

may review any relevant and material documents, transcripts, re­
cords, and other materials that relate to the allegations set out in the 
complaint and upon which the findings and conclusions of the 
investigating official under subsection D.2., above, are based, unless 
such documents are subject toaprivilege under Federal law.Upon 
payment of fees for duplication, the defendant may obtain copies of 
such documents. 

2. Upon written requesttothe reviewingofficiaL thedefendant 
also may obtainacopy of afl exculpatory information in the posses­
sion of the reviewing official or investigating official relating to the 
allegations inthecomplainteven if it iscontainedinadocument 
thatwouldotherwisebeprivileged. Ifthedocumentwouldother-
wisebeprivileged,only thatportioncontainingexculpatory infor­
mation mustbedisclosed, except if disclosure would violate Rule 
6(e) ofthe Federal Rules ofCriminal Procedure (reference (d)). 

Thenotice sentto the Attomey General fromthereviewing 
official as described in section E., above, is not discoverable under 
any circumstances. 

^. The defendant may fileamotiontocompeldisclosure of the 
documents subject to the provisions of this section at any time afier 
service of the complaint 

U. Discovery 
y. The following types of discovery are authorized; 
(a) Requests for production of documents for inspection and 

copying; 
(b) Requests for admissions of theauthenticity of any relevant 

document or of the tmth of any relevant fact 
(c) Written interrogatories; and 
(d) Depositions. 
2. For the purpose of this section and sectionsV.andW.,below, 

theterm"documents"includes information,documents,reports,an-
swers, records, accounts, papers, and other data anddocumentary 
evidence contained in a form contemplated by the definition of 
"document'set forth in the Federal Rules of Civfl Procedure, Rule 
34 (reference(e)).Nothingcontainedhereinshaflbe interpreted to 
require the creation of a document 

.̂ Unless mutually agreed to by the parties, discovery is available 
only as ordered by the presiding officer.The presiding officer shafl 
regulate the timing of discovery. 

.̂ Motionsfor discovery may befiledwiththe presiding officer 
by theparty seeking discovery. 

(a) Such a motion shafl be accompanied by a copy ofthe re-
questeddiscovery,or inthe case ofdepositions,asummary ofthe 
scope ofthe proposed deposition. 

(b) Within 10daysofservice,apartymay fileanoppositionto 
the motion andBor a motion for protective order as provided in 
sectionX., below. 

(c) The presiding officer may grantamotion for discovery only 
i fhe finds thatthe discovery sought 

(ŷ  Isneeessary for the expeditious, fair,and reasonable consid­
eration ofthe issues; 

(2) Is not unduly costly or burdensome; 
(.̂ ^ Wifl notunduly delay theproceeding; and 

(̂ ^ Does not seek privileged information. 
(d) Theburdenofshowing that discovery shouldbe allowedis 

on the party seeking discovery. 
(e) The presiding officermay grantdiscoverysubjecttoaprotec 

tive order under section X., below. 
5. D̂ ô.̂ 7̂̂ 0̂ .̂  
(a) If a motion for deposition is granted, the presiding officer 

shafl issue a subpoena for the deponent which may require the 
deponent to produce documents. The subpoena shafl specify the 
time and place at which the deposition will be held.The presiding 
officermay order that partiesproducedeponentsandyor documents 
without the need for subpoena. 

(b) The party seeking to depose shafl serve the subpoena inthe 
manner prescribed in section H., above. 

(c) The deponent may file with the presiding officeramotion to 
quash the subpoenaor amotion foraprotective order within 10 
days of service. 

(d) The party seeking to depose shafl provide for the taking ofa 
verbatim transcript of the deposition,which it shafl make available 
to afl parties for inspection and copying. 

1̂ . Eachparty shafl bear its own costs of discovery. 

y. Exchangeof witness lists, statements, andexhibits 
y. At least 15daysbeforethehearingor at suchother time as 

may be ordered by the presiding officer,the parties shaflexchange 
witnesslists,copies of prior statements of proposed witnesses, and 
copies of proposed hearing exhibits, including copies of any written 
statements that the party intends to offer in lieu of live testimony in 
accordance with subsection GG.2., below. At the time the above 
documents are exchanged, any party that intends torely upon the 
transcript of deposition testimony in lieu of live testimony atthe 
hearing, if permitted by the presiding officer, shafl provide each 
party withacopy of the specific pages of the transcript it intends to 
introduce into evidence. 

2. If aparty objects, the presiding officer shafl not admit into 
evidence the testimony of any witness whose name does not appear 
on the witness list or any exhibit not provided to the opposing party 
as provided above unless the presiding officer findsgoodcausefor 
the failure or that there is no prejudice to the objecting party. 

Unless another party objects within the time set by the presid-
ingofficer,documents exchanged in accordancewith subsection 1. 
of this section shaflbe admitted into evidence at the hearing.Later 
challenges to admissibility at the hearing shafl be pennitted only 
upon a showing of good cause for the lateness. 

W. Subpoenasforattendanceat hearing 
y. Aparty wishing to procure the appearance and testimony of 

any individual at thehearing may request that the presiding officer 
issuea subpoena. 

2. Asubpoena requiring the attendence and testimony of an indi­
vidual may alsorequiretheindividualtoproduce documents at the 
hearing. 

Aparty seekingasubpoena shafl fileawritten request therefor 
notlessthen 15daysbeforethedatefixedforthehearing,unless 
otherwiseallowedby the presidingofficer forgoodcauseshown. 
Such request shafl specify anydocuments tobe produced and shafl 
designate the witnesses and describe the address and location 
thereof with sufficient particularity topermit such witnesses tobe 
found. 

.̂ The subpoena shafl specify the time and place at which the 
witness is toappear and any documents the witness istoproduce. 

The party seekingthesubpoenashafl serve it in the manner 
prescribed in section H.,above. Asubpoena onapartyor upon an 
individual under the controlofaparty may be served by first class 
mail 

1̂. A party or a representative of the individual to whom the 
subpoena is directed may file with the presiding officeramotion to 
quash the subpoena within lOdays afier service or on or before the 
time specified inthe subpoena for complianceif it isless than 10 
days after service. 
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^. ProtectiveOrder 
y. Apartyoraprospectivewitnessor deponent may fileamo-

tionforaprotectiveorderwithrespect todiscovery sought by an 
opposing party or with respect tothehearing, seeking tolimit the 
availability or disclosure of evidence. 

2. In issuingaprotective order, the presiding officer many make 
any order that justice requires to protect a party or person from 
annoyance, embanassment, oppression,or undue burden or expense 
including one or more of the following: 

(a) Thatthe discovery not be had; 
(b) That the discovery may behadonlyonspecifiedtermsand 

conditions, including adesignation ofthe time or place; 
(c) That the discovery may be had only through a method of 

discovery other than that requested; 
(d) d.That classified information not be released unless prior 

notice and arrangements reasonably acceptable to the representative 
of the authority are made incoordination with theDefense Inves­
tigative Service, and the presiding officer agreesto theuse; 

(e) That certain matters not be inquired into or that the scope of 
discovery be limited to certain matters; 

(f) Thatdiscoverybeconductedwithnopersonexceptpersons 
designated by the presiding officer; 

(g) That the contents ofdiscovery or evidence be sealed; 
(h) That the defendantcomplywith32CFR Part 97(reference 

(f)) conceming official witnesses; 
(i) That a deposition afier being sealed be opened only upon 

order ofthe presiding officer; 
(i) That a trade secret or other confidential research, develop­

ment conunercial information, or facts pertaining to any criminal 
investigation, proceeding, or other administrative investigation not 
be disclosed or be disclosed only in a designated way; or 

(k) That theparties simultaneously file specified documents of 
informationenclosedinsealedenvelopestobeopenedas directed 
by thepresidingofficer. 

y.Fees. 
Theparty requestingasubpoenashaflpaythecostof the witness 
fees and mileage of any witness subpoenaed in the amounts that 
would be payable toawitness inaproceeding in the United States 
DistrictCourt. Acheck for witnessfees and mileage shaflaccom-
pany the subpoena when served, except that when a subpoena is 
issued on behalf of the authority a check for witness fees and 
mileage neednot accompany the subpoena. 

^. Form,filing, and serviceof papers 
y. y^o^^ 
(a) Documents filed with the presiding officer shafl include an 

original and two copies. 
(b) Every pleading and paper filed in the proceeding shafl contain 

a caption setting forth the title of the action, the case number 
assignedby the presiding officer, and a designation ofthe paper 
(e.g., motion to quash subpoena). 

(c) Every pleading andpaper shaflbesignedby,and shallcon-
tain the address and telephone number of, the party or the person on 
whose behalf the paper was filed, orhis or her representative. 

(d) Papers are considered filed when they are mailed. Date of 
mafling may be established by a certificate from the party or its 
representative or by proof that the document was sent by certified or 
registered maiL 

2. Aparty filingadocument withthe presidingofficer 
shafl, at the time of filing, serveacopy of such document on every 
other party. Service upon any party of any document other than 
those required to be served as prescribed in section H., above, shafl 
be made by deliveringacopy or by placingacopy of the document 
in the United States maiL postage prepaid and addressed to the 
party's last known address. Whenaparty is represented byarepre­
sentative, service shafl be made upon such representative inlieu of 
the actual party. 

y^^o^ .̂:^^^^7^ .̂ A certificate ofthe individual serving the 
document by personal delivery or by maiL setting forth the manner 
of service, shafl be proof of service. 

AA. Computatlonof time 
y. In computing any period of time under this Directive or in an 

order issued thereunder, the time begins with the day following the 
act event or default and includes the last day of the period, unless 
it isaSaturday,Sunday,or legal holiday observed by the Federal 
Govemment in which event it includes the next business day. 

2. When the period of time allowed is less than7days, interme­
diate Satirdays,Sundays,and1egalholidays observed by theFed-
eral Govemment shafl be excluded fiom the computation. 

.J. Whereadocument has been served or issued by placing it in 
the maiL an additional5dayswiflbe added tothe time permitted 
for any response. 

BB.I^otions 
y. Any application to the presiding officer for an order or mling 

shafl be by motion. Motions shafl state the relief sought the author­
ity relied upon, the facts alleged, and shafl be filed with the presid-
ing officer and served on afl other parties. 

2. Except for motions made duringaprehearing conference or at 
thehearing, afl motionsshafl be in writing. Thepresidingofficer 
may require the oral motions beput in writing. 

.̂ Withinl5 days afierawritten motion is served, or such other 
time as may be fixed by the presiding officer, any party may filea 
response to such motion. 

.̂ Thepresidingofficermaynotgranta written motionbefore 
the timefor filing responses theretohas expired,except uponcon-
sentofthepartiesorfollowingahearingonthemotion,butmay 
overmie or deny such motion without awaiting a response. 

5. The presiding officer shafl makeareasonable effort to dispose 
of afl outstanding motions priorto the beginning ofthe hearing. 

1̂. Failure byaparty toraise defenses or objections or tomake 
requests that must be made prior to the beginning ofthe hearing 
shaflconstitute waiver thereofbut the presidingofficer maygrant 
relief from the waiver for good cause shown. 

CC. Sanctions 
y. The presiding officermay sanction a person, including any 

party or representative, forthe following: 
(a) Failing to comply with an order, mle, or procedure governing 

the proceeding; 
(b) Failing to prosecute or defendan action; or 
(c) Engaging in other misconduct that interferes with the speedy, 

orderly, or fair conduct of the hearing. 
2. Any such sanction,including but not limited to those listed in 

subsections 3.,4.,and 5. of thissection,shafl reasonably relateto 
the severity and nature of the failure or misconduct 

Whenaparty fails to comply with an order, including an order 
for takingadeposition,theproductionofevidence withintbe par­
ty's controLorarequest for admission, the presidingofficer may: 

(a) Draw an inference in favor ofthe requesting party with regard 
to the information sought 

(b) In the case of requests for admission, deem each matterof 
which an admission is requested to be admitted; 

(c) Prohibit the party failing to comply with such order from 
introducingevidenceconcerning, orotherwise relyingupon, testi­
mony relating to the infonnation sought and 

(d) Strike any part ofthe pleadings or other submission ofthe 
party failing to complywith such request 

.̂ If a party fails to prosecute or defend an action under this 
Directive commenced by service ofanotice of hearing,the presid­
ingofficer may dismissthe actionor may issueaninitialdecision 
imposing penalties and assessments. 

5. The presidingofficer may refuseto consider any motion,re-
quest response, brief, or other document that is not filed inatimely 
fashion. 
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DD.The hearing and burden ofproof 
y. The presiding officer shaflconductahearingon the record in 

order to determine whether the defendant is liable foracivfl penalty 
or assessment under sectionC, above, and, ifso, theappropriate 
amount of any such civfl penalty or assessment considering any 
aggravatingor mitigating factors. 

2. Theauthorityshaflprovedefendant'sliability andany aggra­
vating factors by a preponderance ofthe evidence. 

The defendant shafl prove any affirmative defenses andany 
mitigating factors by a preponderance of the evidence. 

.̂ Thehearing shafl be open to thepublicunless otherwiseor-
deredby the presiding officer for good cause shown. 

EE. Determining the amount of penalties and 
assessments. 
In determining an appro riate amount of civflpenalties and assess 
ments, the presiding officer and the authority head, upon appeaL 
should evaluate any circumstances that mitigate or aggravate the 
violation and should articulate in their opinions the reasons that 
support the penalties and assessments they impose. 

^F. Location of hearing 
y. The hearing may be held as follows: 
(a) In any judicial district of the United States in which the 

defendant resides or transacts business; 
(b) In any judicial district ofthe United States in which the claim 

or statement at issue was made; or 
(c) In such other place, including foreign countries, as may be 

agreedupon by the defendant and the presiding officer. 
2. Each party shafl have the opportunity to petition the presiding 

officer with respectto the location ofthe hearing. 
The hearing shafl be held at the place and at the time ordered 

by the presiding officer. 

GG. Witnesses 
y. Except as provided in subsection 2.of this section,testimony 

at the hearing shafl be given orally by witnesses under oath or 
affirmation. 

2. At thediscretionof thepresiding officer, testimony may be 
admitted in the form ofawritten or videotaped statement or deposi­
tion.Any such written or videotaped statement must be provided to 
afl other parties along with the last known address of such witness, 
inamanner whichallowssufficient time forother parties to sub­
poena such witness for deposition or cross-examination at the hear­
ing. Prior written or videotaped statements of witnesses proposed to 
testify at the hearings and depositiontranscripts shaflbe exchanged 
as provided in subsection V.I. , above. 

The presiding officer shafl exercise reasonable control over the 
mode and order of interrogating witnesses and presenting evidence 
so as to: 

(a) Make the intenogationandpresentationeffectivefor the as­
certainment of the truth; 

(b) Avoid needless consumption of time; and 
(c) Protect witnesses fiom harassment or undue embanassment 
.̂ Thepresidingofficer shaflpermit the parties to conduct such 

cross-examination as may be required forafufl and true disclosure 
ofthe facts. 

At thediscretion ofthe presiding officer, a witness maybe 
cross-examined on matters relevant to the proceeding without regard 
to the scope ofhis or her direct examination. 

.̂ Upon motion ofany party, the presiding officer shafl order 
witnesses excluded sothat they cannot hear thetestimonyofother 
witnesses.Thisrule doesnot authorizeexclusionof the following: 

(a) A party who is an individual; 
(b) Inthe case ofaparty that is not anindividuaLanofficer or 

employee of the party appearing for the party asitsrepresentative, 
or designated by the party's representative; or 

(c) An individual whose presence is shown by a party to be 
essential to the presentation of its case, including an individual 

employed by the Govemment engaged in assisting flie representative 
forthe Govemment 

HH. Evidence 
y. The presiding officer shafl determine the admissibility of 

evidence. 
2. Except asprovidedherein, the presidingofficer shafl not be 

bound by tbeFederal Rules of Evidence (reference (g)). However, 
the presiding officer may apply the Federal Rules of Evidence 
where appropriate; e.g., to exclude unreliable evidence. 

Thepresidingofficer shafl exclude irrelevant and immaterial 
evidence. 

.̂ Althoughrelevant,evidencemaybeexcludedifitsprobative 
value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or by consideration of undue delay or 
needless presentation of cumulative evidence. 

Evidence shafl be excluded i f i t is privilegedunderFederal 
law andthe holder of the privilege asserts it 

1̂ . Evidence conceming offers of compromise or settlement shafl 
beinadmissible tothe extent providedinRule 408 of tbeFederal 
Rules ofEvidence (reference (g)). 

.̂ Thepresidingofficer shaflpermit theparties to introducere-
buttal witnesses and evidence. 

^. Afl documents and other evidence offered or taken for the 
record shafl be open to examination by afl parties, unless otherwise 
ordered by the presiding officer pursuant to section X., above. 

IL The record andfinding 
y. The hearing wifl be recorded and transcribed.Transcripts may 

be obtained following the hearing from the presiding officer at a 
cost not to exceed the actual costof duplication. 

2. The transcript of testimony, exhibits, and other evidence ad­
mitted at the hearing, and afl papers and requests filed in the 
proceeding constitute therecord for thedecisionby thepresiding 
officer and the authority head. 

The record may beinspected and copied (uponpayment ofa 
reasonablefee) by anyone,unless otherwise ordered by the presid­
ing officer. 

.̂ Funding for the hearing and record, except for the cost of the 
presiding officer, shafl be the responsibility of the authority in 
which the casearose. 

JJ. Post-hearing briefs 
The presiding officer may require or permit the parties to file post-
hearing briefs.The presiding officer shafl fix the time for filing any 
such briefs, not to exceed 60 days from the date the parties receive 
thetranscriptofthehearingor, ifapplicable, the stipulated record. 
Suchbriefs may be accompanied by proposed findings of fact and 
conclusions of law.The presidingofficer may permit the parties to 
file reply briefs. 

1̂ 1̂ . Initial decision 
y. The presiding officer shafl issue an initial decision based only 

on the record that shafl contain findings offact, conclusions oflaw, 
and the amount of any penalties and assessments imposed. 

2. The findings offact shafl include a finding on each ofthe 
following issues: 

(a) Whether the claims or statements identified in the complaint, 
or any portions thereof, violate section C, above; and 

(b) If the person is liable for penalties or assessments, the appro­
priate amount of any such penalties or assessments. 

Thepresidingofficer shaflpromptlyservetheinitialdecision 
onallparties within90 days after the timefor submission of post-
hearingbriefs and reply briefs (if permitted)hasexpired.The pre­
sidingofficer shafl atthesametime serveaflparties witbastate­
ment describing theright ofany defendant determinedtobeliable 
foracivfl penalty or assessment to fileamotion for reconsideration 
with thepresidingofficerora noticeof appeal with the authority 
head.lf the presiding officer fails to meet the deadline contained in 
thissubsection,heorsheshafl noflfy thepartiesofthereasonfor 
the delay andshafl seta new deadline. 
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.̂ Unless the initial decision ofthe presiding officer is timely 
appealedtothe authority head,oramotionforreconsiderationof 
the intitial decision is timely filed, the initial decision of the presid­
ing officer shafl be final and binding on the parties 30 days after it 
is issuedby the presiding officer. 

LL. Reconsideration of initial decision 
y. Except as provided in subsection 4.of this section, any party 

may fileamotionforreconsiderationoftheinitialdecision within 
20 days of service of the initial decision in the manner set forth in 
section H., above, for service of the complaint Service shafl be 
proved in the manner provided in subsection H.2., above. 

2. Every such motion must set forth the matters claimed to have 
been enoneously decided and the nature of the alleged enors. Such 
motion shafl be accompanied by a supportingbrief 

Responses to such motions shafl be allowed only upon request 
of the presiding officer; however, the presiding officer shafl not 
issuearevisedinitialdetermination without affordingboth parties 
an opportunity to be heard on the motion for reconsideration. 

.̂ No party may file a motion for reconsideration of an initial 
decisionthat has been revised in response toaprevious motionfor 
reconsideration. 

5. The presiding officer may dispose ofamotion for reconsidera-
tionby denying it or by issuing a revised initial decision. 

.̂ If the presiding officer deniesamotion for reconsideration,the 
Initial decision shafl constitute the final decision ofthe authority 
head and shafl be final and binding on the parties 30 days afier the 
presiding officer denies the motion, unless the initial decision is 
timely appealed to the authority head in accordance with section 
MM., below. 

.̂ If thepresidingofficer issues a revised initial decision, that 
decision shafl constitute the final decision of the authority head and 
shaflbefinaland binding onthe parties 30 days afier it isissued, 
unless it is timely appealed to the authority head in accordance with 
section MM., below. 

1̂ 1̂ . Appeal toauthority head 
y. Any defendant who has filed a timely answer and who is 

determinedinan initialdecisiontobeliableforacivflpenalty or 
assessment may appeal such decision to the authority head by filing 
anotice of appeal withthe authorityhead in accordance withthis 
section. 

2. A notice of appeaL 
(a) May befiled at any time within 30 days afier the presiding 

officer issues an initial orarevised initial decision.If another party 
filesamotion for reconsideration under section LL.,above,consid-
eration of the appeal shafl be stayed automatically pending resolu­
tion of the motion for reconsideration, untfl the time period for 
filinga motion for reconsideration under section LL., above, has 
expiredor the motion is resolved; 

(b) If amotion for reconsideration is timely filed, a notice of 
appeal may be filed within 30 days afier the presiding officer denies 
themotionor issuesa revised initial decision, whichever applies; 

(c) The authority head may extendthe initial30-dayperiodfor 
an additional 30 days if the defendant files with the authority heada 
request for an extensionwithintheinitial30-day period and shows 
goodcause. 

If the defendant filesatimely notice of appeal with the author 
ity head, the presiding officer shafl forward the record of the 
proceeding to the authority head when: 

(a) The time for filingamotion for reconsideration expires with­
out the filing of such a motion, or 

(b) The motion for reconsideration isdenied. Issuranceofare-
visedinitialdecisionupon motionfor reconsideration shaflrequire 
filing of a new notice of appeaL 

^. A noticeof appeal shafl be accompaniedby a writtenbrief 
specifyingexceptionstotheinitialdecision and reasons supporting 
the exceptions. 

The representative for the Govemment may file a brief in 

oppositiontothe exceptions within 30 days of receiving the notice 
of appeal and accompanying brief 

1̂. There is no right to appear personally before the authority 
head, although the authority head may at his or her discretion 
require the parties to appear for an oral hearing on appeaL 

B̂. There is no right to appeal any interlocutory mling by the 
presiding officer. 

.̂ Inreviewingthe initialdecision, the authority head shaflnot 
consider any objection that was not raised before the presiding 
officer, unless a demonstration is made of extraordinary circum­
stances causing the failure to raise the objection. 

.̂ Ifany party demonstratesto the satisfactionof theautbority 
head that additional evidence not presented at such hearing is mate­
rial and that there were reasonable grounds for the failure to present 
suchevidence at such hearing,theauthority head shaflremandthe 
matter tothepresidingofficer forconsiderationofsuchadditional 
evidence. 

y(̂ . The authority head may affirm, reduce, reverse, compromise, 
remand, or settle any penalty or assessment detennined by the pre­
siding officer in any initial decision. 

yy. The authority head shafl promptly serve each party to the 
appeal with a copy of the decision of the authority head and a 
statement describing the right of any person determined to be liable 
fora penalty or assessment to seekjudicial review. 

y2. Unlessapetition for review is filed as provided in 32U.S.C. 
3̂805 (reference (h))afleradefendant has exhausted afl administra­

tive remedies under this Directive and within 60 days after the date 
on which the authority head serves the defendant withacopy of the 
authority head's decision,adeterminationthatadefendantisliable 
under sectionC,above, is final and is not subject to judicial review. 

y .̂ The authority heads (or their designees) may designate an 
officer or employee of the authority,who is serving in the grade of 
GS-17 or above under the General Schedule, or in the Senior 
Executive Service, to carry out these appellate responsibilities; how­
ever, the authority to compromise, settle, or otherwise dis-
cretionarily dispose of the case on appeal provided pursuant to 
subsection MM.10, hereof, may not be so redelegatedpursuant to 
this subsection. 

1̂ 1̂ . Staysordered by theOeparfmentof Justice 
If at any time,the Attorney Generalor an Assistant Attorney Gen­
eral designatedby the Attorney General transmits to the authority 
headawrittenfinding that continuationof the administrativeproc-
ess described inthis Directive with respect toaclaim or statement 
may adversely affect any pending or potential criminal or civfl 
action relatedto such claim or statement theauthority head shafl 
stay the process immediately. The authority head may order the 
process resumedonly upon receipt of the written authorizationof 
the Attorney GeneraL 

00. Stay pending appeal 
y. An initial decision is stayed automatically pendingdisposition 

of a motion for reconsideration or of an appeal to the authority 
head. 

2. Noadministrativestay isavailablefollowingafinaldecision 
ofthe authority head. 

PP. Judicial review 
31 U.S.C ^ 3805 (reference (c)) authorizesjudicial reviewby an 
appropriate United States DistrictCourt ofa final decision ofthe 
authority head imposing penalties or assessment under this Directive 
andspeeifies the procedures for such review. 

00. Collection of civfl penalties and assessments 
31 u s e . ^^3806 and 3808(b)(reference(c)) authorize actions for 
collection of civfl penalties and assessments imposed under this 
Directive and specify the procedures for such actions. 

RR. Right toadministrativeoffset 
The amount of any penalty or assessment that has becomefinaLor 
for whichajudgment has been entered under section QQ.,above, or 
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any amount agreed upon inacompromise or settlement under sec-
tionTT.,below,may be collected by administrative offset under31 
U.S.C. ^3716 (reference (c)), except that an administrative offset 
may not be made under this section againstarefund of an overpay­
ment of Federal taxes then or later owing by the United States to the 
defendant 

SS. Deposit InTreasury of United States 
Aflamounts collected pursuant tothisDirective shaflbe deposited 
as miscellaneous receiptsintheTreasuryof theUnited States,ex-
cept as provided in 31 U.S.C. ^3806(g) (reference (c)). 

TT. Compromiseorsetflement 
y. Parties may make offers ofcompromise or settlement at any 

time. 
2. The reviewingofficialhastheexclusiveauthority tocompro­

mise or settleacase under this Directive at any time afier the date 
on which the reviewing officer is permitted to issueacomplaint and 
before the date on which the presiding officer issues an initial 
decision. 

The authority head has exclusive authority to compromise or 
settleacase under this Directive at any time after the date on which 
the presiding officer issues an initial decision, except during the 
pendency of any review under section PP., above, or during the 
pendency of any action to collect penalties as assessments under 
section QQ., above. 

^. The Attomey General hasexclusive authorityto compromise 
or settle a case underthis Directive during the pendency of any 
review under section PP.,above,ofanyactiontorecover penalties 
and assessments under 31 U.S.C. ^3806 (reference (c)). 

Theinvestigatingofficial may recommend settlement terms to 
the reviewing officialor the Attomey GeneraL as appropriate.The 
reviewing official may recommend settlement terms to the Attorney 
GeneraL as appropriate. 

.̂ Any compromise or settlement must be in writing. 

UU. Limitations 
y. The notice of hearing with respectto a claim or settlement 

must be served in the manner specified in section H.,above,within 
6years afier thedateonwhichsuch claim or statement is made. 

2. If the defendant fails to file a timely answer, service of a 
notice under subsection J.2., above, shafl be deemed a notice of 
hearing fbr purposes ofthis section. 

If at any time during the courseof proceedingsbrought pur­
suant tothis section,theauthority headreceives ordiscovers any 
specific information concerning bribery, gratuities,confiict of inter­
est, or other cormption or similar activity in relation toafalse claim 
or statement the authority head shafl immediately report such infor­
mation to the Attorney General andto thelnspector GeneraL De­
partment ofDefense. 

Delegations 
The General Counsel for the Department of Defense is designated to 
carry out the responsibilities ofthe authority head ofthe Department 
of Defense for the issuance of additional implementing regulations 
that are necessary to implement PFCRA (reference (a)) and this 
Directive to decide cases upon appeaL ^nd to hire or designate 
employees of the Department of Defense to decide cases on appeaL 
The General CounseL Department of Defense, is also designated to 
appoint presiding officersfor theDepartment of Defense, and may 
assist inthe appointment of presidingofficersondetaflfromother 
Agencies fbr afl authorities within the DepartmentofDefense. 
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glossary 

SectionI 
Abbreviations 

AAFES 

Army and Air Force Exchange Service 

AMEDD 

Army Medical Department 

AFARS 
Army Federal Acquisition Regulation 
Supplement 
ASBCA 

Armed Services Board of Contract Appeals 

AUSA 

AssistantUnitedStates Attorney 

CFR 

Code ofFederal Regulations 

COE 

UnitedStates Army Corps of Engineers 

DA 

Department ofthe Army 

DFARS 
Defense Federal Acquisition Regulation 
Supplement 
DOD 

DepartmentofDefense 

DOJ 
Department of Justice. In this regulation, ref­
erence to DOJ means either United States 
Attorneys'Offices orThe (main) Department 
ofJustice in Washington, D.C 
DCIS 

Defense Criminal Investigative Service 

e.g. 
An abbreviationforexempfl gratia, meaning 
"forexample" 
et seq. 
An abbreviation for et sequentes, meaning 
"and the following" 
FAR 
Federal AcquisitiooRegulation 

facsimile transmission 

FBI 

Federal Bureau oflnvestigation 

Fed.RCiv.P. 

Federal Rules of Civfl Procedure 

Fed.R.Crim.P. 

Federal Rules ofCriminal Procedure 

FOIA 
Freedomof Information Act 

GAD 

General AccountingOffico 

HQDA 
Headquarters, Department of the Army 

An abbreviation for id est meaning "that is" 

IG 

Inspector General 

JA 

judge advocate 

MACOM 

major Army command 

MSPB 

Merit Systems ProtectiooBoard 

NAF 

nonappropriated fiind 

OTJAG 

Office of The Judge Advocate General 

OSC 

Office of Special Counsel 

PFA 

Procurement Fraud Advisor 

PFCRA 

Program Fraud Civfl Remedies Act 

PFD 

Procurement Fraud Division 

PFI 

Procurement Fraud or Inegularities 

RJA 

recoveryjudgeadvocate 

SAUSA 

Special Assistant U.S. Attomey 

SJA 

staffjudge advocate 

TDY 

temporary duty 

TJAG 

The Judge Advocate General 

UCMJ 

Uniform Code ofMilitaryJustice 

USACIDC 

U.S. Army Criminal InvestigationCommand 

USALSA 
U.S. Army Legal Services Agency USARCS U.S. Army Claims Service USATDS U.S. Army Trial Defense Service 

USMA 

United States Military Academy 

USC 
United States Code 
Section II 
Terms 

Active Duty 
Full-timeduty intheactivemilitary service 
of the United States. Includes: fiill time train­
ing duty; annual training duty; active duty for 
training; attendance,while in the active mili­
tary service, ataschool designated asaServ-
ice School by law or by the Secretary of the 
military department concemed; and, attend 
ance, whilein theactivemilitary service, at 
advanced civfl schooling and training with 
industry. It does not include fiill-time Na­
tional Guard duty under title 32, United 
States Code. 

Army activities 
Activitiesofor under the controlof the Ar-^ 
my,one of its instmmentalities, or the Army 
National Guard, including activities for 
which the Army has been designated the ad­
ministrative agency, and those designated ac­
tivities located in an area in which the Army 
has been assigned single service claims re­
sponsibility by DOD directive. 

Army property 
Real or personal property of the United 
States or its instmmentalities and, if the 
United States is responsible therefore, real or 
personal property of a foreign govemment 
whichis inthe possessionorcontrol ofthe 
Army, one of its instmmentalities, or the 
ArmyNationalGuard,including property of 
an activity for which the Army has been des-
ignatedtheadministrativeagency,andprop-
erty located in an area in which the Army has 
been assigned single service claims 
responsibility. 

Centralized orgaoizatioo 
That organization ofa DOD component re­
sponsiblefor coordinating and monitoringof 
criminaL civiL contractuaL and administra-
tiveremedies relatingtocontract fraud. For 
DOD components other than the Army, the 
Centralizedorganizations are asfollows: the 
Office of General CounseL Department of the 
Air Force; the Office of thelnspector Gener­
aL Department of the Navy; and the Office of 
GeneralCounseLDefenseLogistics Agency. 

Claim 
The Govemment's right to recover money or 
property from any individuaL partnership, as­
sociation, corporation, govemmental body,or 
other legalentity (foreign and domestic) ex­
cept an instmmentality of theUnited States. 
A claim against several joint debtors or 
tortfeasors arising from a single transaction 
or incident wifl be considered one claim. 

Claims officer 
Acommissionedofficer, wanant officer, or 
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qualified civilian employee designated by the 
responsible commander and trained or experi­
enced in the conduct of investigations and the 
processingof claims. 

Corruption 
Practices that inc1ude,but are not limitedto, 
so1icitation,offer,paymentor acceptance of 
bribes or gratuities; kickbacks; confiicts of 
interest; or unauthorized disclosure of official 
infbrmation related to procurement matters. 

Couosel for coosultatioo 
Anattomey,providedby DAatnoexpense 
tothe soldier or civilianemployee,whowifl 
provide legaladvice tothe witnessconcem-
ing the authority of OSC, the nature of an 
OSC interview and their individual rights and 
obligations.Thecounselmay accompany the 
witness tothe interviewandadvise the wit­
ness during theinterview.No attomey-client 
relationship is established in this procedure. 

Couosel for represeotatioo 
An attomey,provided byDA at no expense 
to the soldier or civilian employee.who wifl 
actas theindividual's lawyer inaflcontacts 
with the MSPB and the OSC during the pen­
dancy of the OSCinvestigation and any sub­
sequent OSC initiated action before the 
MSPB. An attorney-client relationship wifl 
be established between the individual and 
counsel for representation. 

DA persoooel 
DA personnel includes the following: 

^. Military and civilian personnel of the 
Active Army and The U.S. Army Reserve. 

.̂ Soldiers ofthe Army National Guard of 
the United States (title IO,USC)and,when 
specified by statute or whereaFederalinter-
est is involved, soldiers in the Army National 
Guard(title 32, USC). It also includes techni­
cians under 32 USC 709(a)(d) 

cUSMA cadets. 
^. Nonappropriated fund employees. 
.̂ Foreign nationals whoperform services 

for DA overseas. 
7̂  Other individuals hired by or for the 

Army. 

Deharmeot 
Administrative action taken by a debarring 
authority to excludeacontractorfiomGov-
ernment contracting and Government ap-
proved subcontracting foraspecified period. 

Deciding Official 
SJA,lega1adviser,orLitigation Division at­
tomey who makes the final determination 
conceming release of official information. 

DODcrimioaliovestigatiooorgaoizatioos 
Refers to theUSACIDC;theNaval1nves 
tigative Service; the U.S. Air Force Office of 
Special Investigations; and the Defense Crim­
inal Investigative Service, Office ofthe In­
spector GeneraLDOD. 

Eraud 
Any intentional deception of DOD (including 

attempts andconspiracies to effect such de­
ception) for the purpose of inducing DOD 
action or reliance on that deception. Such 
practices include,butarenot limitedto, the 
following:bid-rigging; making or submitting 
false statements; submissionof falseclaims; 
use of false weights or measures; submission 
of false testing certificates; adulterating or 
substituting materials; or conspiring to use 
any ofthese devices. 

Improper or Illegal Conduct 
^. Aviolation of any law, rule,or regula­

tion in connection with Government 
misconduct 

^. Mismanagement ^ gross waste of 
funds, an abuse of authority,orasubstantia1 
and specific danger to public health or safety. 

loformatioo exempt from release to the 
public 
Those categories of informationthat maybe 
withheld fromthe public under one or more 
provisions oflaw. 

Judge advocate 

An officer so designated (AR 27-1). 

Legal adviser 
Acivilian attomey who is the principallegal 
adviser tothe commander or operating head 
of any Army commander agency. 
Litigatioo 
Legal action or process involving civil 
proceedings, i.e., non- criminaL 

Litigatioo io which the United States has 
ao ioterest 

^. Asuit in which the United States or one 
of itsagenciesor instmmentalities hasbeen, 
or probably wifl be, named as aparty. 

.̂ Asuit against DApersonneland arises 
outoftbe individual's performanceof offi­
cial duties. 

.̂ A suit concerning an Army contract 
subcontract, or purchase order under the 
terms of which the United States may be 
required to reimburse the contractor for re­
coveries, fees, or costs of the litigation. 

^. A suit involving administrative 
proceedings before FederaL State, municipaL 
or foreigntribunalsor regulatory bodiesthat 
mayhaveafinancial impact uponthe Army. 

.̂ A suit affecting Army operations or 
which might require, limit or interfere with 
official action. 

7̂  Asuit in whichtheUnitedStateshasa 
financial interest in the plaintiffs recovery. 

^. Foreign litigation in which the United 
States is bound by treaty or agreement to 
ensure attendance by military personnel or 
civilian employees. 

Medical care 
Includes hospitalization,outpatient treatment, 
dentalcare, nursing service, dmgs, and other 
adjunctssuchasprosthesesandmedicalap-
pliancesfiimishedbyorattheexpenseofthe 
United States. 

Misdemeaoor 
An offense for whichthe maximumpenalty 
does not exceed imprisonment for 1 year. 
Misdemeanors include those offenses catego­
rized as petty offenses (18 USC 3559). 

Official loformatioo 
Afl information of any kind, however stored, 
that isin the custody and controlof theDe­
partment ofDefense, relates to information in 
the custody and control of the Department or 
was acquiredby DoD personnel as part of 
their officialdutiesorbecause of theiroffi-
cial status within theDepartment while such 
personnelwere employed by or on behalf of 
the Department or on active duty with the 
United States Armed Forces. 

Operating Forces 
Those forces whoseprimarymissionsareto 
participate in combat and the integral suppor­
ting elements thereof Within DA, the operat­
ing forces consist of tacticalunits organized 
to conform to tables of organization and 
equipment (TOE). 

Persoooel Aetioo 
These include— 

^. Appointment 
.̂ Promotion. 

c. Adverse action under 5 USC 7501 et 
seq. or other disciplinary or conective action. 

^. DetaiL transfer, or reassignment 
.̂ Reinstatement 

7̂  Restoration. 
^. Reemployment 
.̂ Performance evaluation under 5 USC 

4301 et seq. 
Decision conceming pay, benefits, or 

awards, or conceming education or training if 
theeducation ortrainingmay reasonably be 
expected to lead to an appointment promo­
tion, performance evaluation, or other person­
nel action. 

7. Any other significant change in duties or 
responsibilities that is inconsistent with the 
employee's salary or grade leveL 

Private Litigatioo 
Litigation other than that in which the United 
States has an interest 

Process 
The legal document that compelsadefendant 
in an action to appear in court; e.g.,inacivfl 
caseasummons or subpoena, or inacriminal 
case, a warrant for arrest subpoena, or 
summons. 

Prohibited Persoooel Practice 
Action taken, or the failure to take action, by 
a person who has authority to take, direct 
others to take, recommend, or approve any 
personnel action— 

^. That discriminates for or against any 
employee or applicant for employment on the 
basis of race, color, religion, sex, national 
origin, age, handicapping condition, marital 
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status, or political affiliation, as prohibited by 
certain specified laws. 

.̂ Tosolicit or consider any recommenda­
tion or statement oral or written,with respect 
to any individual who requests, or isunder 
consideration for, any personnel action, un­
less the recommendation or statement is 
basedonthepersonalknowledgeor records 
of the person furnishing i t and consists of an 
evaluation ofthe work performance, ability, 
aptitude, or general qualifications of the indi­
viduaL or an evaluation of the character,loy-
alty, or suitability of such individual. 

.̂ To coerce the political activity of any 
person (including the providing of any politi­
cal contribution or service), or takeany ac­
tion against any employee or applicant for 
employment as a reprisal for the refiisal of 
any person to engage in such political 
activity. 

^. To deceive or willfully obstruct any 
person with respect to suchperson'sright to 
compete for employment 

.̂ To influence any person to withdraw 
from competition for any position for the 
purpose of improving or injuring the pros­
pects of any other person for employment 

7̂  To grant any preference or advantage 
ootauthorizedby law, m1e,orregulationto 
any employee or applicant for employment 
(including defining the scope or manner of 
competition or the requirements for any posi­
tion) for the purpose of improving or injuring 
the prospects of any particular person for 
employment 

^. Toappoint employ,promote,advance, 
or advocate for appointment employment 
promotion,or advancement inortoacivil-
ianposition any individual whoisarelative 
(as defined in5USC3110) of the employee, 
if the position isinthe agency inwhichthe 
employee is serving as a public official or 
over which the employee exercises jurisdic­
tion orcontrol as an officiaL 

ŷ . To takeorfafl to takeapersonnel ac­
tion withrespect to any employee or appli­
cant for employment asareprisal for beinga 
whistleblower, as defined below. 

Totake or fafl to takeapersonnel action 
against an employee or applicant for employ­
ment as a reprisal for the exercise of any 
appeal right granted by law, rule, or 
regulation. 

7. To discriminate for or against any em­
ployee or applicant for employment on the 
basisof conductthat does not adversely af­
fect theperformance of theemployeeor ap­
plicant orthe performance of others. 

.̂ Totake or fafl to take any other person-
nelactionif the taking ofor failure totake, 
such action violates any law, mle, or regula­
tion implementing, or directly conceming, the 
merit systemprinciplescontainedin5 USC 
230L 

other political subdivision when theU.S.At­
tomey has declined to exercise jurisdiction 
over a particular case or class of cases. 

.̂ AnSJAofageneralcourt-martialcon-
vening authority considering taking action 
against a person subject to the UCMJ. 

Recovery JA 
A JAor legal adviser responsible for asser­
tion andcollectionofclaimsinfavorof the 
United States for property claimsand medi­
cal expenses. 

Significant Case of FraudaodCorruptioo 
A procurement fraud case involving an al-
legedlossof ^IOO,OOOormore;afl corrup­
tion cases related to procurement that involve 
bribery, gratuities, or confiicts of interest; 
any defective products or product substitution 
in whichaserious hazard to health, safety or 
operational readiness is indicated, regardless 
of loss value; and, any procurement fraud 
case that hasreceivedor is expected to re­
ceive significant mediacoverage. 

Staffjudge advocate 
An officer so designated (AR 27 1). Tho 
SJAofaninstallation,acommandoragency 
reporting directly to HQDA, or of a major 
subordinate command of theU.S. ArmyMa-
teriel Command, and the seniorArmyJA as­
signed to ajoint or unifiedcontmand. 

Subpoena 
Aprocess tocauseawitnesstoappear and 
give testimony, e.g., at a triaL hearing, or 
deposition. 

Suspeosioo 
Administrative actiontakenbyasuspending 
authority to temporarily excludeacontractor 
from Government contracting and Govern­
ment-approved subcontracting. 

Suspeosioo aod Debarment Authorities 
Officials designated in DFARS, section 9. 
403, as the authorized representative of the 
Secretary concerned. 

Tortfeasor 

A wrongdoer; one who commits a tort 

Section III 
Special AbbreviationsandTerms 
This section contains no entries. 

Prosecutive Authorities 
These include— 

^. A U.S. Attomey. 
.̂ A prosecuting attomey of a State or 
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Index 
This index is organized alphabetically by 
topic and subtopic, which are identified by 
paragraph number. 

Ahhreviatioos, glossary 
Addresses, appeodix B 
Answer to complaint, figure 3-1 
Appearaoce as eouoscL restrictioo, 16 
Armed Services Board of Cootract Ap­

peals (ASBCA) Appeal of Decisioos 
From, 1-4 

Army Geoeral Couosel, 1 ^ 
Assistaot Judge Advocate Geoeral for 

Civil Law aod Litigatioo, The 
Responsibilities, 1-4 

Civil Justice Reform, Executive OrderNo. 
1277^,5-1 

Classified loformatioo, 3 1, 7 2,aod 7 7 
Collectioo Act, Federal Claims, 5-1 
Cootractors, Goveromeot 

Litigation against requiring reporting, 3-7 
Request for representation byaDOJ attor­

ney, 3-7 
Copyrights, 1-4 
Core ioformatioo 

Executive Order 12779 (Civfl Justice Re-
fonn),39 

DA Eorm 4 ,311 , figure32 
Declaratioosuoderpeoaltyof perjury, 

312 
Delioqueot reot, collectioo of, 5^ 
Department of Justice 

Contactwith DOJ, restriction, 1-5 
Representation by, 4 3, 4 ^ 

Eoviroomeotal litigatioo. See chapter 6 
generally 

Eviction, 5-5 

Federal Employees Reform aodTortCom-
peosatioo Act, 4̂ 3 

Federal Tort Claims Act, 4̂ 3 

Goozales Act, 4̂ 3 

Habeas corpus, 3 ^ 

lodemoificatioo for iodividual liability, 
4̂ 6 

Iodividualliability,Seechapter4geoerally 
loformatioo. See Official loformatioo 
lospector Geoeral 

Reports, release of, 7-2 
lojuoctive relief 

Reporting requirements, 3-5 
Investigative Report, See Litigatioo Report 

Jury duty, See chapter 10 generally 

Litigatioo reports, 3 9 

McCarrao Ameodmeot, 6-2 
Media requests, 7 14 
MedicalCareClaims,52 
Medical Care Recovery Act, 5̂ 1 

Navigable waters, 6-2 

Office of Special CouoseL chapter 9 
Office of The Judge Advocate GeoeraL See 

Judge Advocate GeneraL 

Official loformatioo. See chapter7gooor^ 
ally 

Origioals, maintaioiog, 7-4 

Pateots, 1-4 
Privacy Act ,77 
Private attoroeys 

Assertionofmedicalcare claimsfor U.S., 
5 1 

Employment of, 4-4, 4-5 
Process, Chapter 2 geoerally 

C i v i L 2 3 , 2 5 
CriminaL 2-2, 2-4 
Defined, 2-1 

Procuremeot Fraud aod Corruptioo, See 
chapter ^ generally 

Property claims, 5̂ 2 

Releaseof ioformatioo,SeeOfficialIofor-
matioo 

Remedies ioProcuremeot Fraud aodCor-
ruptioo. See chapters 

Reportiog requiremeots. See chapter 3 
geoerally 
T o H Q D A , 3 1 , 3 8 

Repossessioo 
Personal property, 2-3 
Realty, Government 

Secretary of The Army 
Service Of Process, Acceptance of 2-7 

Settlement of cases, 1-4 
Special Couosel, Office of. See chapters 

geoerally 
Subpoeoas 

ForOfficiallnformation, chapter7gener-
ally 

Litigation in whichU.S.has interest7-12 
Motion to stay or quash, 7-2 

Temporary restraioiog order, 3-5 
Third Party Collectioo Program, 5^1 
Toxic torts, 6̂ 2 
Trademarks, 1 ^ 

Water rights, 6̂ 2 
Westfafl Act, 4̂ 3 
Witnesses 

Army Medical Department PersonneL7-10 
Experts, 7-10, and 7-13 
Foreign tribunals, before, 7-17 
Litigation in which U.S. has interest. 
Private litigation, DA personnel in, 7-8 
Travel expenses, 7-15, and 7-16 
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AR 27-40 
L i t i g a t i o n 

This r e v i s i o n - -

o Devotes a separate chapter t o service of process (chap 2). 

o Replaces " i n v e s t i g a t i v e r e p o r t " w i t h " l i t i g a t i o n r e p o r t " r e f l e c t i n g current 
usage (chap 3 ) . 

o Devotes a separate chapter to i n d i v i d u a l l i a b i l i t y (chap 4 ) . 

o Treats environmental l i t i g a t i o n (chap 6). 

o Deletes coverage of c r i m i n a l prosecutions i n U.S. Magistrate and D i s t r i c t 
Courts (see AR 27-10). 

o Delegates more a u t h o r i t y to the i n s t a l l a t i o n l e v e l t o determine release of 
information and appearance of witnesses (chap 7 ) . 

o Updatesprocedures t o o b t a i n release f r o m l o c a l or State j u r y d u t y (chap 10). 
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History. This printing publishes a complete 
revision of this Army regulation. Because the 
publication has been revised extensively, the 
changed portions have not been highlighted. 
Summary. This regulation prescribes policy 
and procedures for litigation in civilian court 
proceedings, including the following; provid­
ing representation of the Amiy and its per­
sonnel in Federal and State court 
proceedings; remedies for procurement fraud; 
environmental litigation; bankruptcy; release 
of information and appearance of witnesses 

in criminal and civil court actions: proce­
dures to follow when soldiers arc summoned 
for jury duty; and, procedures for cooperation 
with the Office of Special Coun.scl. 
Applicability. This regulation applies to all 
DA personnel (see glossary), including the 
Active Army, the Army National Guard, and 
the U.S. Army Reserve. This regulation ap­
plies during partial and full mobilization. 
Proponent and exception authority. 
The proponent ofthis regulation is The Judge 
Advocate General. The proponent has the au­
thority to approve exceptions to this regula­
tion that arc consistent with controlling law 
and regulation. Proponents may delegate the 
approval authority, in writing, to a division 
chief under their supervision within the pro­
ponent agency who holds the grade of colo­
nel or the civilian equivalent 
Army management control process. 
This regulation is not subject to the require­
ments of AR 11-2. It does not contain inter­
nal control provisions. 
Supplementation. Supplementation of this 
regulation and establishment of command 
and local forms are prohibited without prior 

approval from the Office of The Judge Advo­
cate General, ATTN: Litigation Division 
(DAJA-LT), 901 North Stuart Street, Ar­
lington, VA 22203-1837. 

Interim changes. Interim changes to this 
regulation are not official unless authenti­
cated by the Administrative Assistant to the 
Secretary of the Army. Users will destroy 
interim changes on their expiration dates un­
less sooner superseded or rescinded. 

Suggested Improvements. Users arc in­
vited to send comments and suggestions to 
Office of The Judge Advocate General, 
ATTN: Litigation Division (DAJA-LT), 901 
North Stuart Street, Arl ington, VA 
22203 1837. 

Distribution. Distribution of this publica­
tion is made in accordance with DA Form 
12-09- E, block number 2040, intended for 
command levels B,C,D, and E for Active Ar­
my, Army National Guard, and U.S. Amiy 
Reserve. 
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Chapter 1 
General 

1-1. Purpose 
a. This regulation prescribes policies and procedures for the 

following; 
(1) Defensive and affirmative litigation in Federal and State civil­

ian courts where the Amiy or Department of Defense (DOD) has an 
interest in the matter. 

(2) Proceedings before Federal or State administrative bodies, 
such as utility rate commissions. 

(3) Release of official information and testimony by Department 
of the Army (DA) personnel with regard to litigation. 

(4) Remedies for procurement fraud and corruption. 
(5) Environmental civil litigation and administrative proceedings. 
(6) Proceedings before the Office of Special Counsel. 
h. This regulation does not apply to Department of the Amiy 

(DA) or DOD proceedings such as courts-martial or administrative 
boards. 

1-2. References 
Required and related publications and prescribed and referenced 
forms are listed in appendix A. 

1-3. Explanation of abbreviations and terms 
Abbreviations and terms used in the regulation arc explained in Ihe 
glossary. 

1-4. Responsibilities 
a. United Slates Depariment of Jiixlice (DOJ). DOJ will defend 

litigation in domestic and foreign courts, against the United States, 
its agencies and instrumentalities, and employees whose official 
conduct is involved. The various U.S. Attomey OtVices, under the 
oversight of the Attorney General, will conduct much of the 
representation. 

h. The Judge Advocate General (TJACI. Subject to the ultimate 
control of litigation by DOJ (including the various U.S. Attomey 
Offices), and to the general oversight of litigation by the Army 
General Counsel, TJAG is responsible for litigation in which the 
Amiy has an interest. Except with respect to proceedings addressed 
in subparagraph /' below, only TJAG (or a designee) will communi­
cate to DOJ the Arniy's position with regard to settlement ofa case. 

c. Assistant Judge Advocate General Fur Civil Law and Litiga­
tion (,4JAG-CL), Responsible to TJAG for litigation issues; super­
vises Chief, Litigation Division. 

d. Chief, Litigation Division, Reports to AJAG-CL and is respon­
sible for the following; 

(1) Super\'ising litigation in which the Amiy has an interest 
(2) Acting for TJAG and the Secretary of the Army on litigation 

issues, including the authority to settle or compromise cases, subject 
to the supervision of TJAG and AJAG CL. 

(3) Delegating responsibility for cases if appropriate. 
(4) Serving as primary contact with DOJ on litigation. 
(5) Accepting service of process for DA and for the Secretary of 

the Army in his or her official capacity. (Sec 32 CFR 257.5.) 
e. Special Assistant U.S. Attorneys (SAUSAs) and DOJ special 

attorneys. Army judge advocates and civilian attorneys, when ap­
pointed as SAUSAs under 28 USC 543, will represent the Arniy's 
interests in either criminal or civil matters in Federal court under the 
following circumstances; 

(1) Felony and misdemeanor proseculions in Federal couri. 
Army attorneys, at the installation level, after being duly appointed 
(see AR 27-10), will prosecute cases, in which the Army has an 
interest, in Federal court. Army attorneys who prosecute criminal 
cases will not represent the United States in civil litigation without 
authorization from the Chief, Litigation Division. 

(2) SAUSAs for civil liiigation. By assignment of TJAG and upon 
the approval ofthe U.S. Attorney, judge advocates will serve within 
a U.S. Attorney's office to represent the Govemment in litigation in 
which the Army or DOD has an interest. These judge advocates 

have the same general authority and responsibility as an Assistant 
U.S. Attorney. 

(3) Special Attorm\'<; assigned lo DOJ, By assignment of TJAG 
and with the concunence of the appropriate DOJ official, judge 
advocates will work as Special Attorneys for DOJ. Special Attor­
neys are authorized to represent the United States in civil litigation 
in which the Army or DOD has an interest. 

f. Ailorneys al Army activities or commands. Staff judge advo­
cates (SJAs) or legal advisers, or attomeys assigned to them, will 
represent the United States in litigation only if authorized by this 
regulation or delegated authority in individual cases by the Chief, 
Litigation Division. 

g. Commander, U.S. Army Claims Service (USARCSI. The Com­
mander, USARCS, and USARCS attorneys, subject to AR 27-20, 
chapter 4, will maintain direct liaison with DOJ in regard to admin­
istrative settlement of claims under the Federal Tort Claims Act. 

h. Chief Contract Law Division. OTJAG. The Chief Contract 
Law Division, attorneys assigned to the Contract Law Division, and 
other attorneys designated by the Chief, Contract Law Division, in 
litigation involving taxation, will represent DA in negotiation, ad­
ministrative proceedings, and litigation, and maintain liaison with 
DOJ and other Governmental authorities. 

/. Legal Representatives of Ihe Chief of Engineers. The Oftice of 
Chief Counsel, attomeys assigned thereto, and other attorneys desig­
nated by the Chief Counsel will maintain direct liaison with DOJ 
and represent DA in litigation and administrative proceedings aris­
ing from the navigation, civil works. Clean Water Act 404 permit 
authority, environmental response activities, and real property fiinc-
tions of the U.S. Army Corps of Engineers (COE). 

/. Chief Trial Allurney, Contract Appeal,̂  Divisi(m,USALSA, The 
Chief Trial Attomey, attorneys assigned to the Contract Appeals 
Division, and attorneys designated by the Chief Trial Attorney, will 
represent the Government before the Armed Services Board of Con­
tract Appeals (ASBCA) and the General Services Board of Contract 
Appeals (GSBCA), They will maintain direct liaison with DOJ con­
cerning appeals from ASBCA and GSBCA decisions. The Chief 
Trial Attorney has designated COE attorneys to act as trial attorneys 
in connection with COE contract appeals. 

k. Chief ReguUiioiy Law Office. USALSA. The Chief, Regulatory 
Law Office, attomeys assigned to the Regulatory Law Office, and 
other attomeys designated by the Chief, will represent DA consumer 
interests in regulatory matters before State and Federal administra­
tive agencies and commissions, including but not limited to 
proceedings involving rates and conditions for the purchase of serv­
ices for communications (except long-distance telephone), transpor­
tation, and utilities (gas. electric, water and sewer). They will 
maintain direct liaison with DOJ for communications, transportation, 
and utilities litigation. 

/. Chief, Intellectual Properly Law Division, USALSA, The Chief 
Intellecttjal Property Law Division, and Ihe attomeys assigned there­
to, will represent DA in matters pertaining to patents, copyrights, 
and trademarks. They will maintain direct liaison with DOJ and 
represent the DA in intellecttjal property issues. 

m. Chief Labor and Einpluvmeni Law Office.OTJAC. The Chief 
Labor and Employment Law Office, attomeys assigned thereto, and 
attorneys identified as labor counselors will represent DA in matters 
pertaining to labor relations, civilian personnel, and Federal labor 
standards enforcement before the following; Federal Labor Relations 
Authority; Merit Systems Protection Board; Equal Employment Op­
portunity Commission; Department of Labor; National Labor Rela­
tions Board; and, State workmen's compensation commissions. In 
the event any individual mentioned in this subparagraph intends to 
make a recommendation to DOJ conceming an appeal of any case 
to a U.S. Court of Appeals, such recommendation will first be 
coordinated with Litigation Division. 

(J. Chief Pi-ocuremenI Fraud Divi.sion. USALSA. The Chief Pro­
curement Fraud Division, attorneys assigned thereto, and other attor­
neys designated by the Chief will represent DA in all procurement 
fraud and cormption matters before the Army suspension and debar­
ment authority and before any civil fraud recovery administrative 
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records privileged from release should be retained by the custodian 
pending the court's ruling upon the Government's motion, 

(2) When a motion to quash or for a proleclive order is not tiled, 
or the motion is unsiiccesshil. and the appropriate DA official has 
determined that no further efforts will be made to protect the re­
cords, copies of the records (authenticated if necessary) will be 
submitted to the court (or to the clerk of court) in response to the 
subpoena or order, 

d. Clas.sifieJ and privileged maleriais. Requests from DOJ, U.S. 
Attomeys, or attorneys for other Governmental entities for records 
that are classified or otherwise privileged from release will be re­
fened to the Litigation Division. (See para 7-2g.) 

Section III 
DA Personnel as Witnesses in Private Litigation 

7-8. Response to subpoenas, orders, or requests for 
witnesses 

a. Policy. The involvement of present or former DA personnel in 
private litigation is solely a personal matter between the witness and 
the requesting party, unless one or more of the following conditions 
apply; 

(1) The testimony involves official infomiation,(See glossary,) 
(2) The witness is to testily as an expert. 
(3) The absence of the witness from duly will interfere seriously 

with the accomplishment of a military mission. 
b. Former DA personnel. Former DA personnel may freely re­

spond to requests for interviews and subpoenas except in instances 
involving official information (a{\) above) or conceming expert 
testimony prohibited by paragraph 7-10 below. In those instances, 
the subject of the request or subpoena should take the action speci­
fied in paragraphs 7-2(; and 7-3 of this regulation. 

c. Present DA personnel. Present DA personnel will refer all 
requests for interviews and subpoenas for testimony in private litiga­
tion through their supervisor to the appropriate SJA or legal adviser, 

d Discretion lo testify. Any individual not wishing to grant an 
interview or to testify concerning private litigation may seek the 
advice of an Army attorney conceming the consequences, if any, of 
refusal. Any individual not authorized to consult with Army counsel 
should consult with private counsel, at no expense to the 
Govemment. 

7-9. Official information 
a. In instances involving paragraph 7-8«(1) above, the matter 

will be referred to the SJA or legal adviser serving the organization 
ofthe individual whose testimony is requested, or to HQDA pur­
suant to paragraph 7-3(/ above. The deciding official will determine 
whether to release the information sought under the principles estab­
lished in paragraph 7- 5 above. If funding by the United States is 
requested, see paragraph 7-16(7 of this regulation, 

h. If the deciding official determines that the information may be 
released, the individual will be permitted to be intcn'icwcd, de­
posed, or to appear as a witness in court provided such interview or 
appearance is consistent with the requirements of paragraphs 7- 10 
and 7-11 below, (See, for example, fig 7-2,) A JA or DA civilian 
attorney should be present during any interview or testimony to act 
as legal representative of the Army, If a question seeks information 
not previously authorized for release, the legal representative will 
advise the witness not to answer. If necessary to avoid release of the 
infonnation, the legal representative will advise the witness to ter­
minate the interview or deposition, or in the case of testimony in 
court, advise the judge that DOD directives and Army regulations 
preclude the witness from answering without HQDA approval. 
Every effort should be made, however, to substitute releasable infor­
mation and to continue the interview or testimony. 

7-10. Expert witnesses 
a. General rule. Present DA personnel will not provide, with or 

without compensation, opinion or expert testimony cither in private 
litigation or in litigation in which the United States has an interest 

for a parry other than the United States. Former DA personnel will 
not provide, with or without compensation, opinion or expert testi­
mony concerning official infomiation, subjects, or activities either in 
private litigation or in litigation in which the United States has an 
interest for a party other than the United States. (See fig 7 -3.) An 
SJA or legal adviser is authorized to deny a request for expert 
testimony, which decision may be appealed to the Litigation 
Division. 

h. Exception fo Ihe general prohibition. If a requester can show 
exceptional need or unique circumstances, and the anticipated testi­
mony will not be adverse to the interests of the United States, the 
Litigation Division may grant special written authorization for pres­
ent or former DA personnel to testify as expert or opinion witnesses 
at no expense to the United States. In no event, may present or 
fonner DA personnel fiirnish expert or opinion testimony in a case 
in which the United States has an interest for a party whose interests 
arc adverse to the interests of the United States. 

c. Exception for AMEDD personnel. Members of the Amiy medi­
cal department or other qualified specialists may testify in private 
litigation with the following limitations (see fig 7-4); 

(1) The litigation involves patients they have treated, investiga­
tions they have made, laboratory tests they have conducted, or other 
actions they have taken in the regular course of their duties. 

(2) They limit their testimony to facttial matters such as the 
following; their observations of the patient or other operative facts; 
the treatment prescribed or corrective action taken; course of recov­
ery or steps required for repair of damage suffered; and, contem­
plated future treatment. 

(3) Their testimony may not extend to expert or opinion testimo­
ny, to hypothetical questions, or to a prognosis. 

d. Court-ordered experi or opinion testimony. If a court or other 
appropriate authority orders expert or opinion testimony, the witness 
will notify the Litigation Division immediately. If the Litigation 
Division determines it will not challenge the subpoena or order, the 
witness will comply with the subpoena or order. If directed by the 
Litigation Division, however, the witness will decline respectfijily to 
comply with the subpoena or order. (See United Stales ex. rel, 
Touhy V. Ragen, 340 U.S. 462 (1951).) 

Expert witness fees. All fees tendered to present DA personnel 
as an expert or opinion witness, to the extent they exceed achjal 
travel, meals, and lodging expenses of the witness, will be remitted 
to the Treasurer of the United States. 

7-11. Interference with mission 
If the absence of a witness from duty will interfere seriously with 
the accomplishment of a military mission, the SJA or legal adviser 
will advise the requesting party and attempt to make altemative 
arrangements. If these efforts fail, the SJA or legal adviser will refer 
the matter to the Litigation Division. 

Section IV 
Litigation in Which the United States Has an Interest 

7-12. Response to subpoenas, orders, or requests for 
witnesses 

a. Referral lo a deciding official. Requests, subpoenas, or orders 
for official information, interviews, or testimony of present or for­
mer DA personnel in litigation or potential litigation in which the 
United States has an interest including requests from DOJ, will be 
resolved by the SJA or legal adviser pursuant to Ihe principles of 
this chapter. The Litigation Division will be consulted on issues that 
cannot be resolved by the SJA or legal adviser. 

h. Rea.-isignmenl of witnesses. When requested by the U,S, Attor­
ney, the SJA or legal adviser will ensure that no witnesses are 
reassigned from the judicial district without advising the DOJ attor­
ney. If a witness is vital to the Government's case and trial is 
imminent, the SJA or legal adviser should make informal anange­
ments to retain the witness in ihe command until trial. If this is not 
feasible, or if a satisfactory anangcmcnl cannot be reached with the 
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DOJ attomcy.thc SJAorlegal adviser should notify the Litigation 
Division. 

7-13. Expert witnesses 
Requests for presentor fonner DA personnel as expertor opinion 
witnesses from DOJ or other attorneys representing the United 
Stateswill bereferredtothe Litigation Divisionunlesstlierequest 
involvesamatter that has been delegated by theLitigation Division 
to an SJAorlegaladviser. In no event may presentor former DA 
personnel furnish expert or opinion testimony inacase in which the 
United States has aninterest foraparty whose interests are adverse 
tothe interestsofthe UnitedStates 

7 14. Î ewsmedia andother Inquiries 
News media inquiries regarding litigation or potential litigation will 
be refened to the appropriate public affairs office. DA personnel 
will not comment on any matter presently or potentially inlitigation 
without proper clearance. Local public affairs officers will refer 
press inquiries to HQDA (SAPA),WASHDC 20310 1500,with 
appropriate recommendations lor review and approval by the Office 
of the Chief of Public Affairs. All releases of information regarding 
actual or potentiallitigationwill be coordinated withthe Litigation 
Division prior to release. 

SectionV 
Status, TraveLandExpensesof Witnesses 

7-15. Witnessesfor the United States 
.5̂ ^̂ ^̂ .̂ ^̂ 7î ^̂ ^̂ ^̂ ^̂ ^̂ ^ A soldier authorizedtoappearasawitness 

forthe United States, including those authorized to appear under 
paragraph7 16^ below.will be placed on temporary duty.lfUSAR 
orNGpersonnelare requested aswitnesses for the UnitedStates, 
and iftheir testimony arises from their active duty service, they 
shouldbeplacedon active duty totesttly. Thestatusofacivilian 
employee willbe determinedunderFcderal Personnel Manual 630, 
subchapterlO. DA personnel who appear as necessary witnesses for 
aparty asserting the Govemmcnt'sclaimforniedicalcareexpen.ses 
are witnesses forthe United States. 

^. T̂ ^̂ rv̂ ^ ^̂ ^̂ ^̂ ĝ ^̂ ^̂ ^̂ .̂ . Travel anangements for witnesses for 
the United States normally are made by DOJ through the Litigation 
Division for other than local traveL The Litigation Division will 
issue instmctions for this travel, including hiiid citation, to the 
appropriate commander. A U.S. Attorney, or an attomey asserting 
the Govemment'smedical care claim under chapter5of this regula­
tion, may make anangements for local travel through the SJA or 
legal adviser for attendance of a witness who is stationed at an 
installation withinthesamejudicialdistrict ornot morethan 100 
miles from the place where testifying. Other requests, including 
those under paragraph7 16^ below,willberefenedtotheLitiga-
lion Division. The instructions from the Litigation Division, orthe 
request from the U.S. Attomey or the attorney asserting the Govem­
ment'sclaim, will scrveasabasis forthe issuanceofappropriate 
travel orders by the local commander. 

c, 7̂ B î̂ ^̂ ^̂ ^̂ ^̂ ^̂ (7̂ ^̂ ^̂  (;̂ .̂ ^̂ ^̂ ,̂ ^̂ .̂ . The witness' commander or 
supervisor should ensure that the witness has sufficient funds to 
defrayexpenses.The SJAorlegal adviser will provideassistance. 

(1) Where local travel is performed at the request of a U S, 
Attomey and the testimony does not involve information acquired in 
the performance of duties, transportation arrangements (costs) and 
any perdieniexpensesarethercsponsibility of theUS. Attorney. 

(2) An attomey asserting the Govemment'smedical care or prop­
erty claim may be requiredtoadvancelocaltravelexpense money 
to the witness requested and to include these in recoverable costs 
where the Govemment's claim is not large enough to justily ex 
pendittires of Government travel funds. 

(3) Other localtravelandper diem e.xpensesfor cases involving 
Army activities or claims are proper expenses of the command 
issuing the orders. 

(4) LitigationDivision willfurnishlravel expense and per diem 

funds for other than local travel and will receive reimbursement 
from DOJ or other Government agencies as appropriate. 

7-16. Witnesses for a State or private litigant 
ll, ,S/(t/i(,v of witness. If authorized to appear as a witness for a 

State or private litigant and the testimony to be given relates to 
infomiation obtained in the performance of official duties, a soldier 
will attend in a permissive TDY stattjs. If authorized to appear as a 
witness, but the testimony does not relate to information obtained in 
the performance of official duties, a soldier may be granted a pass 
or permissive TDY under AR 630-5, or be required to take ordinary 
leave. The status of a civilian employee will be determined under 
Federal Personnel Manual 630, subchapter 10. 

h. Travel arrangements. The requesting party or State agency 
will make all travel anangements for attendance of DA personnel 
authorized to appear as witnesses for a State or private litigant. The 
local commander may issue appropriate orders when necessary. 

c. Travel expenses. The United States may not pay travel, meals, 
and lodging expenses of the witness, other than normal allowances 
for subsistence pursuant to the DOD Military Pay and Allowances 
Entitlements Manual. These expenses are solely a matter between 
the witness and the party seeking his or her appearance. Witnesses 
ordinarily should be advised to require advance payment of such 
expenses. Soldiers authorized to appear in a pass or pemiissivc TDY 
status are not entitled to receive witness attendance fees, but may 
accept travel, meals, and lodging expense money from the request­
ing litigant. All witness fees tendered the soldier, to the extent they 
exceed such actual expenses of the member, will be remitted to the 
Treasurer of the United States. A civilian employee authorized to 
appear in his or her official capacity will accept the authorized 
witness fees, in addition to the allowance for travel and subsistence, 
and make disposition of the witness fees as instmcted by his or her 
personnel office. 

d. Funding hy the United Stales. Requests for DA personnel to 
appear at Government expense as witnesses in State or local 
proceedings for a party other than the United States, including cases 
involving dotnestic violence or child abuse, will be referred to the 
Litigation Division. The Litigation Division may authorize travel 
and per diem expenses under paragraph 7-15 above when the case 
is one in which the United States has a significant interest. 

7-17. Witnesses before foreign tribunals 
a. Referral lo the SJA. Requests or subpoenas from a foreign 

Government or tribunal for present DA personnel stationed or em­
ployed within that country to be interviewed or to appear as wit­
nesses will be forwarded to the SJA of the command exercising 
general court-martial jurisdiction over the unit to which the individ­
ual is assigned, attached, or employed. The SJA will determine the 
following; 

(1) Whether a consideration listed in paragraph 7-8«(l) through 
(3) above applies. 

(2) Whether the information requested is releasable under the 
principles established in section II of this chapter. 

(3) Whether the approval of the American Embassy should be 
obtained because the person is attached to the Embassy staff or a 
question of diplomatic immunity may be involved. 

/). United Stales has an interest in the litigaiion. If Ihe SJA 
determines that the United States has an interest in the litigation, the 
commander may authorize the interview or order the individual's 
attendance in a temporary duty status. The United States will be 
deemed to have an interest in the litigation if it is bound by treaty or 
other international agreement to ensure the attendance of such 
personnel, 

c. United Stales has no interest in the liiigation. If the SJA 
determines that the United States docs not have an interest in the 
litigation, the commander may authorize the interview or the appear­
ance ofthe witness under the principles established in section III of 
this chapter. 

d. Witnesses healed outside the requester's country. If the re­
quested witness is stationed in a country other than the requester's, 
the matter will be refened to the Litigation Division. 
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