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al opinion adhered to on recon., 26 MJ 104 (CMA), 
eery, denied, 488 U.S. 889, 109 S.Ct 220, 102 
L.Ed.2d 211 (1988). The Court of Military Review 
declined. 

FN4. Certainly it appears from paragraph 6 
of the affidavit of Lieutenant Commander 
Nacev, which was attached to the motion 
for appointment of an expert, that he was 
"ready, willing and able to provide the re
quired assistance." Furthermore, his 
"present duties do not preclude my parti
cipation on behalf of Corporal Tharpe." He 
was "available to assist in his appellate 
case." We have made it clear, however, 
that neither an accused nor his or her coun
sel may simply "commandeer" a military 
person to be his private expert. The expert 
must be made available through the medi
um of a request via the appropriate military 
chain of command. United States v. 
Toledo. 25 MJ 270, 276 ( CMA 1987), 
opinion adhered to on recon., 26 MJ 104 
(CMA), cert, denied, 488 U.S. 889, 109 
S.Ct 220, 102 L.Ed.2d 211 (1988). 
"Otherwise, an accused could arbitrarily 
commandeer a valuable government em
ployee without appropriate considerations 
of availability, priority of missions, or oth
erwise." 26 MJ at 105. ^ee RCM 703(d), 
Manual for Couits-Marfial, United States, 
1984. 

For the very same reasons that a military 
accused or defense counsel cannot com
mandeer a government employee 
without an appropriate decision being 
made through the appropriate chains of 
command, a military judge or an appel
late court ordinarily should not reach out 
and designate a particular person as an 
expert witness in a case. But cf. United 
States V. True, 28 MJ 1 (CMA 1989). It 
is clear, however, that military judges 
have the power to ensure that experts 

wil l , in appropriate cases, be provided. 
But only in an extraordinary case would 
the military judge (or appellate court) or
der that a particular expert be appointed. 
United States v. Carries, 22 MJ 
288(CMA), cert denied. 479 U.S. 985, 
107 S.Ct 575, 93 L.Ed.2d 578 (1986); 
United States v. True. 28 MJ 1057 
(NMCMR 1989). Judicial abatement of 
the proceedings until command authorit
ies make an adequate expert available is 
usually an equally effective remedy. 
UnitedStates v. True, 28 MJ at 4. 

As we have acknowledged, "It is well estab
lished that, upon a proper showing of necessity, an 
accused is entitled to the assistance of an expert to 
aid in the preparation of his defense." United States 
V. Burnette, 29 MJ 473, 475(CMA), cert denied, 
498 U.S. 821, 111 S.Ct 70, 112 L.Ed.2d 43 (1990); 
see Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 
84 L.Ed.2d 53 (1985); United States v. Van Horn, 
26 MJ 434 (CMA 1988). We have not limited ex
pert assistance to the trial of a case. Experts have' 
also been made available to assist counsel in pre
paring an appropriate appeal. United States v, 
Curtis. 31 MJ 395 (Daily Journal CMA 1990). 

Regarding appellant's showing of necessity, he 
cites three areas in which he hopes the expert would 
be of assistance in establishing the inadequacy of 
his trial representation. First, appellant hopes to 
bolster his contention that trial defense counsel's 
representation was inadequate in failing to present 
evidence, in mitigation of sentence, which sugges
ted that appellant was a victim of child sexual ab
use. In that regard, appellant asserts, the expert 
could review in confidence the as-yet-privileged 
portions of the psychiatric and psychological tests 
and reports currently in defense hands. Thus armed, 
the expert could suggest 

what evidence of appellant's history of abuse 
which was available to trial defense counsel 
should have been presented, what impact appel
lant's own abuse played on the offenses for which 
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appellant was charged and convicted,what ques
tions should have been asked of thegovernment 
expert, and what possible impact this evidence 
might have had on the trier of facL 

Final Brief at 12.Inaddition,appellantwants 
theexpert to be able to interview him in confid
ence. 

Second, appellant asserts that trial defense 
counsel may have been inadequate in failing toin-
vestigate and present an issue regarding appellant's 
mental responsibility.Appellant argues thataques 
tion of mental responsibility,hence presumably tri
aldefense counsel'sinadequacyinfailingtopress 
same, arose from the testimony of a "̂15 govem
ment expert on sentencing that child sexual abusers' 
behavior is "something they don't have control 
over."The expert described it as an "addiction."Fi
nal Brief at 12. [Thoughwe disagree that this par
ticular testimony implicatedthedefenseof mental 
responsibility,.:^eeRCM916(k)(l), Manual,,^^^r^, 
wewillconstmethegistof appellant'scontention 
tobethattrialdefensecounsel'sperformance was 
suhpar in failing generally to investigate or raise 
mental responsibility asadefense.] 

[6] Appellate counsel's third contention turns 
out to he a mere reassertion of the first conten
tion—that trial defense counsel's failure "to fully 
develop the issue of theimpact of appellant's own 
victimization on the present offense" had an ad 
verse impact on"scntcnce appropriateness." Final 
Briefat 13. Based on these attempted justifications, 
wemustagree with theCourtofMilitaryReview 
that the need foraconfidential expert is not estab
lished. 

The issue before usis not whether theieis,or 
may he developed, some new opinion evidence that 
appellant wasactually abused asachild orlacked 
mental responsibility. The question is whether trial 
defense counsel madeavalid tactical decision, giv 
entheinformationandoptionsavailahle.Trialde 
fense counsel's decision is not rebutted hy dredging 
up some new evidence supporting appellant's he-

lated contention.This is notanew trial on the mer
its smuggled intothe appellate process.New trials 
are governedby RCM 1210. ,̂ ee y7i7̂ 7ê ŷ̂ ye.̂ ^ v. 
7^^r^er,36MJ 269 (CMA 1993).Inquiries into ap 
pellant's mental condition are governed hy RCM 
706 

The circumstances of this case are very differ
ent from those in T'̂ yê ,̂ where defenseoounsel, 
prior to trial,gotamilitary psychologist to agree to 
make a confidential assessment of the accused's 
mental status before the defense decided whether to 
requestaformalinquiry into the accused'smental 
status.^eeRCM 706. Basedontheresultsofthat 
spot check, thedefenseelectedto forgo theRCM 
706inquiry,and they did not presentamental re
sponsibility defense. 

Later, at trial,Toledo propoundedarather elab
orate testimonial explanationof the events onthe 
evening in question, testimony which he hoped 
would persuade the factfinder to acquit him. In re
buttal,the Govemment called tothe stand the psy 
chologist who had previously examined the ac-
cused.Uponcourtorder,the witness related,y^yer 
ŷ̂ î , certain stateî ents made by appellant to the 

psychologist that seemed to contradict appellant's 
trial account of the events onthe evening inques-
tion. Toledo did not, at trial, argue that the psycho 
legist's services fell within the attomey client priv 
ilege, and we did not deem them such under the cir
cumstances.25 MJat 276.Had the accused asser-
tcdaneedforexpertassistancetoprepareforthe 
eourt-martia^^owever, we indicated we would 
have agreed. 

FN5. Asinfederallaw, thereisnophysi 
cianpatient or psychotherapistpatient 
privilege in the military. However, 
Mil.R.Evid. 502 Manual, .̂ ^ r̂̂ , provides: 

Aclienthasaprivilege to refuse to dis 
close and to prevent any other person 
from disclosing confidential communica 
tions ̂ ^^e r̂yy^e^^ t̂̂ ,̂ eî ^e^7^7^y^7^^ 

yŷe rê ŷyyt̂^ t:̂ r̂̂ ,̂ ,̂ 7̂̂ ^̂ y yê ŷ .̂ er-
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vyee.̂ y^yy^eey^e^y,(l)between the client 
or the eŷ ê ŷ .̂  rê re.̂ ê ŷ ŷ 've and the 
lawyerorthey^w)̂ er̂ ,̂ re r̂e,̂ e^y^yive,(2) 
between the lawyer and the ŷ iiB)Ber̂ ,̂ rê -
re.̂ ê ŷ ŷ ve, (3)by the client or the cli
ent's lawyer toalawyer representing an
other inatnatter of common interest, (4) 
between rê re.̂ ê ŷ ^̂ ve.̂  ^yy^e ê ê̂ y or 
betweenthe client andare r̂e,̂ e^y^y^ve 
^yy^eeyye^y,or(5) between lawyers rep
resenting the clienL 

(Emphasis added.) 

"A r̂epresentative' of a lawyer is 
[defined asjaperson employed by or as 
signed to assist a lawyer in providing 
professional legal serviccs."Mil,R.Evid. 
502(b)(3) No definition of 
"representative of the client" is 
provided. However, given an adequate 
showing of need,we have indicated that 
a psychotherapist would seem to fit 
within this rule.̂ ntyye .̂̂ y^ye.̂ v.T'̂ ye^ ,̂ 
25MJat 276 and26MJat105 

Here, incontrast, the formal evidentiary phaseof 
the court martial has passed. Appellate defense 
counsels'mission is to show that trial defense coun
sel's election of strategy was deficientYet trial de 
fense '"16 counsel's assertionthatappellant'sown 
statements precluded this belated mitigation theory 
stands unrehutted.The professionalopinions of an 
expert directly(or,indirectly,through the argument 
of counsel) on the quality of trial representation or 
on other approaches that might have been taken are 
not presently germane. Thus, the Court of Military 
Revicwcanhardlyhave erred in failing to appoint 
Dr. Nacev asaconfidential advisor to pursue those 
matters. Moreover, it is clear what trial defense 
counsel did or did not do.The Court ofMilitary Re-

view did not need expert opinion to tell them that 

[7] Notwithstanding the Court ofMilitary Review's 
refusaltoappointaconfidentialadvisor, appellate 
defense counsel haslaunched an impressive attack 
on trial defense counseLIt is unclear whether ap
pellate counsel availed themselves of the non
confidential advice of Lieutenant Commander 
Nacev in formulating their appellate argumenL It is 
clear, however, as noted earlier, that the tactics em 
ploycdby thetrial lawyer werewellwithinthose 
recognizedas acceptable inthe legalcommunity. 
The factthat appellate defense counselhavenow 
conceivedadifferent trial tactic from the one used 
at trial does not mean that the lawyer at trial was in
effective ^^^ye^^y^ye.̂  IB TÔ Ĉ ê, 21 MJ 440 
(CMA),e^ry^e^^e^,479 US 826,107 SCt101, 
93LEd2d 52 (1986) 

We are satisfied that theCourtofMilitaryReview 
had ample information to decide whether the find
ings and sentence in this case were correct in fact 
andlaw. Art 66. Wehave carefully reviewedthe 
entire record of trial and the allied papers, including 
the affidavit of appellant's trial defense counsel, 
andwc conclude that appellantwas not denied ef 
fective assistance of counsel at triaL In addition, 
even though the appropriateness of an order of 
"confidentiality" has not heen shown,we are satis
fied that the lack of such protection did not hinder 
the legitimate preparation ofthis appeaL 

The decision of the United States Navy-Marine 
Corps Court ofMilitary Review is affirmed. 

Chief Judge SULEIVAN and Judges CRAWFORD 
and GIERÎ E concur. 

'"17APPENDIXA 
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IX SELF-DFSCRIPTIOM CHFCKLIST: CHECK ALL ITEMS THAT DESCRIBE YOU 

In the PAST (ijiildhood and adolescence) and PRESENT (adulthood & recently): 

LJ 
LJ 
LJ 
LJ 
Lkf 
LJ 
LJ 
LJ 
J_J 
J_J 

U 
Ll 
U 
U 
LA 
U 
Ll 

PAST PRF5FNT PAST 
L d f TBFpWFTTINR L J 

ICRUFITYTOANIMAIS L l 
l ^ l 151 FFP WAI KINr, 
L n f TNA1I miTINR 
f ISTFAJ THINr,S 
I I 15UICIUA1. TH.-)Ur,HT!> 
[ P f I iPHYSirAHYfrpufyPp 
L J r AfANt;RYOin-RIIR'=iTS 
L J I ^IhLlURFD 50MF0NF 
i d f l5FXUAI.tYABLI5rD 

L J f 15UICIDF AnmPT 
LL i f l i f INANCIAI PROBLEMS 
I l - f I MIWORK TOO HARP 
L k T (Kft 055 OF INTFRF'̂ T 
L J t KONFR 
L J f iGmBirp 
L J J Moon !=;v/iNn5 
L J WFIGHTING 
L J r lC0ttFrTV,TAP0N5 
L J I IVANDAI I7F PROPFRTY 
L J I TAi rOHOI PRORIFMS 
L J f TvFHiri F ArnnFfjTs 
L J / L J m i L 
L a I'^SlFFPDlFFiruiTIFS 

fkiPEPRFSSION 
L J {•TANXIFTY WORRY 

f IPUT THINGS OFF 
f 1TAKFRI5K5 
[' lAFRAin OF PFOPI F 
I llESSSFXIJAI INTFRF5T 
f MhFATHINTHF FAMIIY 
I I6EENRAPFP 
f IDFATHOF AFRIFNP 

mum 

PRESENT 
I lWFir?HTPR0f?[Fn5 igss? oain? 

I iBIfffFEiMINS 
1PURGING bv vnmltlnip ar laxatives 

fi4C^ TRUST PEOPLE 
l^-T^ONFLICT WITH AUTHORITY 
f'TOTH^RSCAUSFMF PROBLEMS 
f'.^IFFICULTY MAKING DECISIONS 
MlpRITABI F: EASILY ANGERED 
f ^IFFICIJl TY FXPRF55ING FEELINGS 
f IDIFFICUI TY FOI tOWING ORDERS 
I )5[N5ITIYE 

MLMm 

1 iMISrARRIAGF 
f 1ABORT ION 

The Brain Trust . L t d . ' 

I I ̂ R Y FREQUENTLY 
L J J kJHERS DON'T TRUST MF 
\ i r fu^XFRAIDOFlOSlNG CONTROl 
!l4^;4gAYDREAM FREQUENTLY 
L l ^ l ^ m f t V i VERY ACTIVE 
L T f î S'MUAL PROBLEMS 
L J f MYDRFAM5 COMETRUF 
L J .1 1DRU5U5E 
L f f̂ EADACHES 
L_ ^ IBACKPA'NS 
L J f INERVOUS STOMACH 
L J f IFATIGUE or CONSTANT TIRFDNF55 
LJ V ICHEST PAINS 
L J r INFCKPAIN 
L J r ISHORTNFSS of BRFATH or ASTHMA 
L J f lNAi)5EA ana/or vpniTiNS 
L J ^ l llPSSPF APPETITF 
L J \ t^ lFFiru i TY rONCFNTRATING 
L J I IHOMOSEXUAL ACTS 
L J f TTHOUGHTS NOT YOUR OWN 
L J f 15FF THINGS OTHERS DONT 
LJ I IHEAR VOICES OTHERS PQNT 
L J 1 IFFFL PICKED ON nrPFRSFgjTED 
L L r 1PREMFN5TRUAI SYNDROME 
L J MRAPED SOnEPNE 

Mark. 1/Mod. 4/Aug. 87 Page *6 
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I N THE U N I T E D STATES 
V A V T - H A B I N E CORPS COURT OF M I L I T A R Y REVIEW 

U N I T E D ' S T A T E S . 
Appeilee 

Carl W. THARPE 
   

Corporal (E-4) 
U. 5. Marine Corps, 

Appe11 an t 

AFFADAVIT 
OF 

MICHAEL J. KEEGAN 
CAPTAIN. U. S. MARINE CORPS 

3, Ca p t a i n Mjchael J. Xeegan. U. S. Marine Corps, s t a t e t h a t the 
f o l 1 owing f a c t s are t r u e t o the best of my knowledge and b e l i e f : 

I f i r s t met Corporal Tharpe on 6 J u l y 1989, when I i n t e r v i e w e d him 
a t the b r i g aboard Camp Pendleto n , C a l i f o r n i a . At t h a t t i me, I 
s p e c i f i c a l l y asked him t o t e l l me about everyone he had spoken t o on 
Okinawa because I was aware t h a t he had made admissions t o both agents 
of the Naval I n v e s t i g a t i v e S e r v i c e on 14 June 1989 and h i s w i f e i n 
l e t t e r s and t e l e p h o n i c a l l y . At no time d i d Corporal Tharpe ever advise 
me t h a t he had spoken t o a counselor a t the b r i g i n Okinawa. The f i r s t 
time I was made aware of the P r i s o n e r ' s Summary C o n t i n u a t i o n Sheet 
c o n t a i n e d i n A p p e l l a n t ' s Assignment of E r r o r was on 23 J u l y 1991 when 
Government A p p e l l a t e Counsel advised me of i t s e x i s t e n c e . 

Even i f I had known of t h i s i n f o r m a t i o n . I would n o t have used i t 
a t t r i a l because i t would have been q u i c k l y . e a s i l y d i s c r e d i t e d 
by the government and used as a g g r a v a t i o n a^ s i Corpora 1 Tharpe. 
Co r p o r a l t h a r p e was e v a l u a t e d by p s y c h i a t r i s t s and p s y c h o l o g i s t s on 
s i x (6) d i f f e r e n t occasions between September, 19BG and September, 
1989, never i n any of those sessions d i d he make any of the same 
d r a s t i c c l a i m s t h a t he made i n the P r i s o n e r ' s Summary C o n t i n u a t i o n 
Sheet. To b r i e f l y summarize h i s statements r e g a r d i n g h i s youth and 
sexual experience i n those s e s s i o n s : 

1) 6 September 1986, counseled by Dr. Faye G i r s c h , 
c l i n i c a l and f o r e n s i c p s y c h o l o g i s t , c i v i l i a n , a t the behest 
of the defense p r i o r t o Cpl. Tharpe'K f i r s t c o u r t - m a r t i a l . 
During t h i s s e s s i o n , Cpl Tharpe s t a t e d t h a t he was e s s e n t i a l l y 
r a i s e d by h i s grandmother and was ' s p o i l e d ' as « c h i l d . He 
f u r t h e r s t a t e d t h a t h i s f i r s t sexual experience was a t age 17, 
w i t h a g i r l f r i e n d . These documents were used by the defense t o 
o b t a i n clemency and so were a v a i l a b l e t o the government. 

2) B September 1986, s e l f - r e f e r r a l t o USNH Camp 
Pendleton f o r depression over pending c o u r t - m a r t i a l . Cpl Tharpe 
s t a t e d t h a t his. parents had been d i v o r c e d since h i s b i r t h . Cpl 
Tharpe a l s o s t a t e d he was upset because someone bad 'accused 
him of mo1es t i ng h i s daughter 2 months ago but t h a t an exam 
f a i l e d t o s u b s t a n t i a t e t h a t a l l e g a t i o n . * (Cpl Tharpe pleaded ' 
g u i l t y t o m o l e s t i n g Honeye W a l c o t t beginning i n June 1985) 
T h i s r e p o r t was i n Cpl Tharpe's medical r e c o r d . 
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3) 24 Seplember 1986, R.C.M. TOG examination conducted 
i n c o n j u n c t i o n w i t h the c o u r t - m a r t i a l . Cpl Tharpe s t a t e d t h a t 
h i s ' p a r e n t s were never m a r r i e d and t h a t he was r a i s e d by h i s 
grandmother. Although n o t i n the r e p o r t , i n the d o c t o r ' s notes 
i t says Cpl Tharpe s t a t e d t h a t when he was te n he knew of or 
saw an i n c i d e n t i n which some cousins raped an aunt and her 
daughters. Cpl Tharpe went on t o s t a t e t h a t h i s f i r s t e x p e r i e n c e 
w i t h sex was when he was between the ages of IT and 18, w i t h 
a g i r l f r i e n d . The d o c t o r ' s notes a l s o i n d i c a t e t h a t Cpl Tharpe 
i n f i l l i n g out a l l the t e s t documents had attempted t o 'fake 
bad' i n a cone i ous e f f o r t to be seen as crazy and so m i t i g a t e 
h i s c u l p a b i l i t y . T h i s r e p o r t was used i n Cpl Tharpe's f i r s t 
t r i a l . 

4) 5 August 1988. s e l f - r e f e r r a l t o USNH Camp Pendleton 
f o r d e p r e s s i o n . Cpl Tharpe s t a t e d t h a t he was r a i s e d 
p r i m a r i l y by h i s grandmother, but r e p o r t e d good r e l a t i o n s w i t h 
both p a r e n t s . Cpl Tharpe r e p o r t e d an e s s e n t i a l l y normal 
c h i l d h o o d . T h i s r e p o r t was i n Cpl Tharpe's medical r e c o r d . 

5) During a l l of 1987 and p a r t of 1989, Cpl Tharpe was 
a t t e n d i n g c o u n s e l i n g sessions w i t h the Family Advocacy program 
a t Camp Pendleton, i n compliance w i t h h i s agreement from h i s 
f i r s t c o u r t - m a r t i a l . D u r i n g t h i s t i m e, he was c o n t i n u i n g t o 
molest h i s step-daughter and never acknowledged i t or sought 
h e l p from h i s c o u n s e l o r s . The counselors were a v a i l a b l e t o 
t e s t i f y . Cpl Tharpe a l s o never r e l a t e d t o them a n y t h i n g 
remarkable about h i s p a s t . 

6) 18 and 20 J u l y 1989. R.C.M. TOS examination. Cpl 
Tharpe s t a t e d he was r a i s e d by h i s grandmother, was a good 
s t u d e n t i n s c h o o l , a f r a i d of h i s f a t h e r , had minimal c o n t a c t s 
w i t h h i s mother, denied any sexual r e l a t i o n s h i p s d u r i n g h i s 
developmental y e a r s , s t a t e d t h a t h i s f i r s t s e x i i ! r j l a t i o n s h i p 
was w i t h a g i r l f r i e n d a t age IT. This r e p o r t woulu have been 
a v a i l a b l e f o r use by the government pursuant to MRE 302 had I 
attempted t o use the r e p o r t from Okinawa. 

Tl 18 September 1989. Cpl Tharpe i s examined by Dr. 
Bruce Stubbs. Cpl Tharpe denied he had ever been abused as a 
c h i l d , s t a t e d t h a t he had engaged i n mutual f o n d l i n g w i t h g i r l s 
h i s own age d u r i n g h i s y o u t h , and t h a t h i s f i r s t r e a l sexual 
experience was w i t h a g i r l f r i e n d a t age IT. I f Dr. Stubbs had 
been c a l l e d t o t e s t i f y , he would have s t a t e d under c r o s s -
e x a m i n a t i o n t h a t Cpl Tharpe was not amenable t o therapy and 
t h a t confinement was necessary to p r e v e n t him from c o n t i n u i n g 
t o molest c h i l d r e n . 

The r e c o r d s of a l l these c o u n s e l l i n g s e s s i o n s , copies of which were 
p r o v i d e d t o A p p e l l a t e Defense Counsel i n September 1990. c l e a r l y 
i n d i c a t e t h a t Cpl Tharpe's c r e d i b i l i t y and v e r a c i t y i s suspect. More 
i m p o r t a n t l y , assuming, a r g u e n d o t h a t I had known about the stat e m e n t s 
t o the c o u n s e l o r on Okinawa, I would not have used them as some type of 
m i t i g a t i o n . That would have opened the door f o r the p r o s e c u t i o n t o 
use a l l of h i s o t h e r statements which, taken a l l t o g e t h e r , would have 
negated any r e h a b i l i t a t i o n p o t e n t i a l we might have o t h e r w i s e been able 
to show. I n my judgement, the best course of a c t i o n a t t h a t time was 
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to focus away from a l l h i s past a t t e m p t s a t therapy and t o s t r e s s h i s 
few good m i l i t a r y t r a i t s ^ h i s remorse and.^is. w i l l i n g n e s s t o s^ek h e l p . 

t^ITHESS the f o l l o w i n g s i g n a t u r e t h i s 31st day of J u l y , 1991, 

I ^ i t h the U n i t e d S t a t e s Armed Forces 
At q u a n t i c o , V i r g i n i a 

I , Major Ronald t . Rodgers, the undersigned o f f i c e r , do hereby 
c e r t i f y t h a t on t h i s 31st day of J u l y , 1991, before me, p e r s o n a l l y 
appeared Captain Michael J. l^eegan, USMC, 016508^2^, whose home 
address i s q u a r t e r s e44258, MCCDC, q u a n t i c o , V i r g i n i a 22134, and who 
i s known t o me t o be a Captain i n the U. S. Marine Corps, and t o be 
the i d e n t i c a l person who i s described i n . whose name i s s u s c r i b e d t o , 
and who signed and executed the f o r e g o i n g a f f a d a v i t . 1 do f u r t h e r 
c e r t i f y t h a t I am a t the date of t h i s c e r t i f i c a t e a commissioned 
o f f i c e r of the grade, branch of s e r v i c e , and o r g a n i z a t i o n s t a t e d below 
i n the a c t i v e s e r v i c e of the United States Armed Forces, t h a t by 
s t a t u t e no sea l i s r e q u i r e d on t h i s c e r t i f i c a t e , and t h a t the same i s 
executed i n my c a p a c i t y as a judge advocate under a u t h o r i t y granted to 
me by A r t i c l e 13G, UCMJ, 

B^^^^^'^^^^^^ 
Ronald t . Rodgers 
1T4 48 2198, Major. USMC 
OSJA, MCCDC, q u a n t i c o , VA, 

'^21APPENDIXC 
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b . P r i s o n e r ' s V e r s i o n ( c o n ' t ) : s t a t e d he was f u l l y aware o f h i s r i g h t s , c i t i n g hr 
needed t o t a I k , but d i d not v a n t t o t a l k about a n y t h i n g tha t would compound h i s cu r r en t 
c h a r g e s . Tharpe a d m i t t e d t o h a v i n g * 3 year , ongoing , sexual r e l a t i o n s h i p w i t h h i s 
s t e p d a u g h t e r . Tharpe i n d i c a t e d she knew him b e t t e r than h i s w i f e .or anyone e l s e . Tharpe 
s t a t e d she i s a " f o x " and more ma t u r e , i n many ways, than her age . Tharpe s t a t e d he 
pcuor n h y < . i r » i l y huTt h i s s I epda jgh t e r . He denied hav ing any sexual r e l a t i o n s h i p w i t h 
h i s s t e p s o n . 

2. PRIOR OFFENSE 

a . C i v i l : None s t a t e d . (SV) 

b . Hi 1 i t a r y : I n November 1979, Tharpe received h i s I s t A r t i c l e 15 f o r v i o l a t i o n of 
A r t i c l e 113, s l e e p i n g on p o s t . He was awarded f o r f l e t u r e o f $75.00 f o r 2 months. I n 
October 1960, he r e c e i v e d h i s 2nd A r t i c l e 15 f o r v i o l a t i o n o f A r t i c l e 86, unauthor ized 
absence, i n w h i c h he vas l a t e f c r du ty . He was awarded a f o r f e i t u r e o f $150.00 f o r 1 
mon'th. I n Ncvcrbcr 1986, Tharpe received a General C o u r t - M a r t i a l c o n v i c t i o n f o r v i o l a i i o 
c f A r t i c l e ]36 (5 s p e c i f i c a t i o n s ) , indecent exposure. he was sentenced to confinement a 
ha rd l a b o r f o r 6 months , re-luced to E - l , f o r f e i t u r e o f $600.00 x 5 months, and a BCD. 
Convening. A u t h o r i t y ' s A c t i o , , dated 870220, the sentence i s approved and, except f o r the 
pa r t o f the sentence ex t enc i ng i j a bad-conduct d i scha rge , w i l l be executed , but the 
e x e c u t i o n of t h a t p a r t o f t nt sencence ex tending to a bad-conduct d ischarge and c o n f i n e 
ment i n excess o f 120 days i s suspended f o r a pe r iod of 16 months; f o r f e i t u r e s i n excess 
of $100 per month f c r 6 moths and r e d u c t i o n in grade below E-3 and automatic reduccion 

to E - l . JS suspended f o r 12 rr.onth.<.. 

3. PERSONAL HISTORY 

a . Ceneral Background: Tharpe i s a m a r r i e d , 29 year o l d , b l a c k , male, Maru . . He 
i s t h e youngest of 2 c h i l d r e n , both of whom were born out of wed lock . Tharpe ' s parents 
were never r r .arr ied t o one a n o t h e r , however h i s f a t h e r was m a r r i e d and had severa l c h i l d 
r e n . Tharpe s t a t e d hc was never a l lowed to associa te w i t h h i s f a t h e r ' s w i f e or c h i l d r e n , 
w h i l e he was g r o w i n g up. Tha rpe ' s f a t h e r i s approx imate ly 62 years o l d and i s a 
m o r t i c i a n . He i s i n good h e a l t h and c u r r e n t l y res ides i n Camden, Tennesse. When t a l k i n g 
about h i s r e l a t i o n s h i p w i t h h i s f a t h e r , Tharpe s t a t e d , "now, c a n ' t r e a l l y say, he 's my 
f a t h e r . " Tha rpe ' s mother i s approx imate ly 52 years o l d and works "wherever work i s 
a v a i l a b l e . " His mother i s i n good hea l th and has never m a r r i e d . Tharpe descr ibes h i s 
r e l a t i o n s h i p w i t h h i s mother as , " t h a t ' s my mom, g r e a t . " She c u r r e n t l y res ides In Camden 
Tennesse . His s i s t e r i s a 32 year o l d d i v o r c e e , which has 6 c h i l d r e n . Tharpe describes 
t h e i r r e l a t i o n s h i p as , " I Jove my s i s t e r , she loves me." Tharpe s t a t e s h i s s i s t e r does 
not have " a l l her screws" which he be l ieves she i s m e n t a l l y d i s t u r b e d . Tharpe d i s c r l b e s 
h i s c h i l d h o o d as , " 1 can t e l l you th ings you w o u l d n ' t b e l i e v e . 1 cou ld w r i t e a book." 
Tharpe s t a t e d he observed numerous acts of inces t and sexual r e l a t i o n s h i p s between humans 
and h o r s e s . He s t a t e d everybody i n h i s "community" were a l l r e l a t e d , d e s c r i b i n g members 
of h i s f a m i l y as b e i n g , i n t c i b i e d . Tharpe s t a ted h i s f a t h e r moles ted and had an ongoing 
sexual r e l a t i o n s h i p w i t h h i s s i s t e r . Tharpe d i d not say he a c t u a l l y saw any sexual con
t a c t between h i s f a t h e r and h i s s i s t e r , but chat h i s s i s t e r had c o n f i n e d i n h im, tha t h i s 
f a t h e r had " i n s e r t e d h i m s e l f " i n t o her . When asked i f hc had been s e x u a l l y moles ted , 
Tharpe s t a t e d , "1 d o n ' t t h i n k so, 1 don ' t remember." Vbcn asked i f any sexual misconduct 
bad been r e p o r t e d , Tharpe s ta t eo, "where I c ome f r o m , you don ' t r e p o r t these t h i n g s , i i 
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a. General Background ( c o n ' t ) : j u s t a way of l i f e . " The only time Tharpe described 
any type o f abuse i n v o l v i n g h i m s e l f , was when a school teacher had placed her hand down 
h i s pants t o sec 11 he had wet h i s pants. Tharpe i n d i c a t e d he was o l d enough t o be 

a f f e c t e d . " Tharpe a l s o i n d i c a t e d he had a h i s t o r y of bed w e t t i n g . Tharpe s t a t e d he 
had w i t n e s s e d sexual c o n t a c t between horses and horses and humans. Tharpe s t a t e d the 
o l d e r " c h i l d r e n f o r c e d the younger c h i l d r e n to watch and also perform sex. Tharpe 

5t5:ed hc f c i c he was p h y s i c a l l y abused by the older c h i l d r e n , as he was forced to f i g h t 
o t h e r c h i l d r e n , made t o hide behind a tr e e while being shot a t w i t h a BB gun, forced to 
have sex w i t h o t h e r c h i l d r e n h i s own age. Tharpe describes himself t o be " r a g i n g " inside 
of h i m s e l f . Tharpe i n d i c a t e d he came from a low income area, from the cou n t r y , where 
t h i n g s t h a t he has been d e s c r i b i n g i s j u s t a way of l i f e . Tharpe was married In May 
1985, i n Leavenworkth, Kansas. His w i f e i s s 35 year o l d dli^rcee.- She has 2 c h i l d r e n 
by a p r e v i o u s m a r r i a g e . Tharpe stated he knew h i s w i f e 2 1/2 years p r i o r t o t h e i r 
m a r riage. Tharpe s t a t e d he met his w i f e , w h i l e she was s t i l l m arried. Her husband was 
in t he Army and was overseas when they met, but she i n d i c a t e d t h a t t h e i r marriage was 
j u s t about over. His w i f e I s a C i v i l Servant, working f o r the government as a P u r i f l c a t i 
Operator. Tharpe d i d not want to t a l k about h i s w i f e ' s past h i s t o r y . Tharpe's stepson 
i s 12 years o l d , which he describes h i s re la t i onship w i t h him as, "the same as my l a t h e r 
and mine." Tharpe s t a t e d he does not t̂ a 1 k to h i s stepson much and devotes most of hi s 
time t o h i s s t e p d a u g h t e r , j u s t l i k e h i s f a t h e r ignored him and spent h i s time w i t h h i s 
s i s t e r . Tharpe i n d i c a t e d he never had any sexual r e l a t i o n s w i t h h i s stepson, nor d i d he 
ever p h y s i c a l l y h u r t him. Tharpe's stepdaughter.is f 0 yea rs o l d . Tharpe c a l l s h i s step-
:!aughter, "Honey." Tharpe describes h i s r e l a t i o n s h i p w i t h h i s stepdaughter as, " g r e a t . " 
Tharpe adir.jts t o hav i n g a 3 year, ongoing sexual r e l a t i o n s h i p w i t h h i s stepdaughter. He 
s t a t e s she does " s p e c i a l t h i n g s " f o r him and that sho knows him b e t t e r than h i s w i f e . 
Tharpe's w i f e and t h e i r c h i l d r e n l i v e i n V i s t a , C a l i f o r n i a . Tharpe sta tes he does not 
have a d r i n k i n g problem, d e s c r i b i n g himself as a p e r i o d i c , s o c i a l d r i n k e r . When t a l k i n g 
about h i s d r i n k i n g , Tharpe i s vague and unclear, which h i s c o n t r a d i c t s h i m s e l f . When 

sked i f he ever c r i e d any drugs, Tharpe s t a t e d , " I w i l l ha Ve t o see what i s i n my SRB. 
1 don't wane t o answer." 

b. E d u c a t i o n a l Development: Tharpe i n d i c a t e d he q u i t school a f t e r complet i ng the 
1th grade, because he q u i t b a s k e t b a l l and hi s grades s t a r t e d to d e c l i n e . He also s t a t e d 

ie was g e t t i n g bored w i t h school and he d i d not r e a l l y care any more. Tharpe obtained 
"lis CED d u r i n g h i s 1st e n l i s t m e n t . Tharpe described himself as a "good s t u d e n t , " but 
ran w i t h the wrong crowd. He was never suspended or exp e l l e d . Tharpe s t a t e d he d i d not 
l e t along w i t h h i s teachers too w e l l , s p e c i f i c a l l y c i t i n g 2 f o o t b a l l coaches, s t a t i n g 
-hey scared him. Tharpe s t a t e d he got along w e l l w i t h h i s f e l l o w students. He played 
b a s k e t b a l l when he was a t t e n d i n g high school- He was not o f f e r e d any s c h o l a r s h i p s , nor 
j i d he a t t e n d any c o l l e g e . 

c. O c c u p a t i o n a l Deve I opment •• P r i o r t o h i s e n t r y i n t o the Marine Corps. Tharpe work-
d numerous jobs as a farm hand and as a stockboy i n a grocery s t o r e . He s t a t e d he was 
lever f i r e d and d e s c r i b e d a good working r e l a t i o n s h i p w i t h h i s su p e r i o r s and peers. He 
l u i t h i s j o b i n the groce ry st ore to j o i n the USMC. 

^- Hi I I t a r y S e r v i c e : Tharpe e n l i s t e d i n t o the Marine Corps i n January 1979. i n the 
Delayed Em ry. Program, f o r a pe r i o d of 4 years.. He e n l i s t e d t o "get away, get away from 
Che atmosphere 1 was i n . " Hc went on a c t i v e duty I n February 1979, when he went to basic 
t r a i n i n g at MCRD, P a r r l s I s l a n d , South C a r o l i n a . He completed basic t r a i n i n g i n Hay 
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p . I t P . t P . t l D 

890615 U 5 

JFB, Camp Hansen, FPO S e a t t l e , Washington 98773-5013 
C t f A a T U t U T DF W L t K l T S t * V I C l 

USMC 
^ A L I H i H t • r i K S T f & W l - < 

Tha r p r , Ca r1 W.  

d. M i l i t a r y S e r v i c e ( c o n ' t ) : 19?9, on time, w i t h no problems, although he Indlcatec 
he d i d have some problems academically, but was not sent back In t r a i n i n g . Tharpe 
f e l t he was an average r e c r u i t and probable would have graduated basic t r a i n i n g w i t h a 
m e r i t o r i o u s p r o m o t i o n , had he not had some problems w i t h academics* Tharpe was sent t o 
Basic M i l i t a r y P o l i c e / C o r r e c t i o n s School at f t . McClelland, Alabama, which he completed 
on t i m e , w i t h no problems. I n July 1979, he was sent t o h i s 1st duty s t a t i o n at /c. 
le s-.T""-""-? . K?"5?;, where h? was assigned t o d u t i e s as a Correc t lonsman at the D i s c i p l i n 
ary Barracks. I n March 1981, Tharpe was sent t o Camp B u t l e r , Okinawa, Japan. I n A p r i l 
1982, Tharpe was t r a n s f ered t o Camp Lcjuene, North Carolina where he remained u n t i l Jan
uary 1983. He was than t r a n s f e r r e d back t o Ft Leavenworth, Kansas where he remained unt i 
February 1967. I n March 1987, Tharpe was t r a n s f e r r e d t o Camp Pendleton, C a l i f o r n i a . 
Tharpe worked i n the C o r r e c t i o n s F i e l d the e n t i r e time i n the Marine Corps, up u n t i l 
March 1983, when he was given a General C o u r t - M a r t i a l f o r indecent exposure, at which 
time, upon c o m p l e t i o n of h i s confinement he was t r a n s f e r r e d to h i s present command. Hc 

is c u r r e n t l y on a 6 month u n i t deployment. Tharpe i n d i c a t e d he got along very w e l l w i t h 
h i s s u p e r i o r s and peers at every command he was assigned. He emphasized that h i s super
i o r s always helped him out , keeping him from g e t t i n g " f r y e d . " Tharpe s t a t e d h i s present 
conur.and does not know him th a t w e l l and th a t he has been assigned to them since February 
1939. Tharpe s t a t e d b i s C o r r e c t i o n s HQS was taken away from him a f t e r he was convicted 
by the general c o u r t - m a r t i a l and was sent t o Motor T r a n s p o r t a t i o n School a f t e r h i s 
release f r e r the b r i g . Tfarpc believes h i s average P r o f i c i e n c y and Conduct Marks are i n 
the area c f ̂ .5, 6.5. He s t a t e s he "loves the Marine Corps" but does not want to stay 

, because of the d J s c j p I ; n a r > problems, f e e l i n g that he could not do the Corps any 

e. F r t s c n i S i t u a t i o n and Adjustment: Tharpe i s c u r r e n t l y b i l l e t e d w i t h i n segregatio 
on rraxjrr.urr. Custody, due t c the seriousness of the offense and being s u i c i d a l . Tharpe 
admits to h i s a I I edged c or, f i n i ng o f f e n s e , c i t i n g he i s glad he has been caught and i t 

IS a l l over. He does not h e l d any resentment toward h i s command or the m i l i t a r y f o r 
his present circumstances. He open I y s t a t e s he i s unsure of h i s own s t a b i l i t y and th a t 
s u i c i d e i s a de I i n i te p o s s i b i l i t y at t h i s p o i n t . He st a t e s i f he has hurt h i s daughter 
and cannot be of any f i n a n c i a l help to h i s f a m i l y , he would end h i s p a i n . Tharpe d i d not 
i n d i c a t e he had any immediate problems t o be taken care o f , although he was very concerne 
about how h i s stepdaughter was going to handle h i s i n c a r c e r a t i o n . 

EVALUATION AND PLANS'INC 

a- Impression Based on Personal H i s t o r y : Tharpe appears t o be a very u n s t a b l e , 
immature, and i r r e s p o n s i b l e i n d i v i d u a l of below average I n t e l l i g e n c e . His past h i s t o r y 
does not reveal t h a t he Is v i o l e n t or criminal ly d e v i e n t , but he was c o n s t a n t l y subject 
to inc est and sexual misconduct throughout h i s childhood, that i s not normal or accepted 
in todays s o c i e t y . Tharpe f e e l s t h^t he i s " j u s t l i k e my f a t h e r . " He admits t o being 
a srick i n d i v i d u a l who needs hel p . I t appears t h a t Tharpe i s very much In love w i t h h i s 
SI epdaughtcr, which i s evident by the «. ay he t a l k s about her and c o n s t a n t l y r e l a t e s back 
tc- her when hc t a l k s . That pt- vas p o M i e , c o o p e r a t i v e , and r e s p e c t f u l d u r i n g t h i s i n t e r 
view. Content would u s u a ) I v get back to h i s stepdaughter or h i s f a m i l y d u r i n g childhood, 
f f e c i ranged from i n d i f f e r r n c t to rage. Tharpe, at times, would cry and shake, when 
a l k i n g about h i s childhoc-d ant] h i s daughter. Tharpe appears to be very concerned, i f 
:.'t j e a l o u s , when t a l k i n g about h i s step daughter. Tharpe appeared t o be i n an i n d i f f e r e n 

Ti-.od, which he does not care about what w i l l happen to him. He would be t a l k i n g about 

DD, :r.,1478 S / K oio?- i . f - f» i -<7ei : 
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690615 

no. or wACii 

5 

Ot..MTw[N1 o r W I L I I . I V S t . V i c t 

USMC 
SSN 

 

a. Impressions Based on Personal History (con't): his family or his stcpdaugher, 
appearing to be remcnic ing In a happy manner then was subject to instant anger. Tharpe 
does not appear to be a disciplinary problem, but Is a definite suicide risk and escape 
r i s k . 

b. NueropsychIalrIc: Tharpe Is schedule to see the Brig's Psychiatrist on 8906l6. 

c. Medica I ; No problems stated or noted at this time. 

d. Religious: Services are offered on a weekly basis. 

e. Cust od i a l : Remain as i s , maximum custody, suicide r i s k . 

f. Education. Training, and Work: Tharpe Is not e l i g i b l e to work and should remain 
in segregation. Unit has indicated he w i l l be transferred to CONUS in approximately 16 
days lo stand t r i a l pending the out come of this investigation. He has requested psych-
l a t r i c help, and has been referred to the Brig's Psychiatrist for evaluation. 

\p 
R. A. PUFNOCK 
SSGT USMC 
COUNSELOR 

DD, 1478 

*25 WISS, Judge (dissenting): 
I believe that the majority has overlooked cer

tain critical issues that are presented in the two 
questions before us and, as a result, has missed an 
opportunity to provide decisional guidance on an 
important question involving appellate substantive 
and procedural rights. Therefore, I must dissent 

• , ,M S/N 0lO2-(.F-OOl-479 

from that opinion and its affirmance of the decision 
below. 

I 
Appellant faced life in prison on multiple 

charges of despicable sexual misconduct over 3 
years with his young stepdaughter who, at the time 
of trial, was only 10 years old. After findings had 
been entered on appellant's pleas of guilty, the only 
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evidenoethatdefenseoounselpresentedinappel-
lant's behalf during sentencing proceedingshad to 
do with appellant's good military charac
ter—nothing at allto help explain his misconducts 
as aberrant as it was. 

Notwithstanding, defense counsel's sentencing 
plea was that appellant needed extended therapy, 
not extended conlinement. Not surprisingly, 
however, the militaryjudge was not responsive and̂  
instead, sentenced appellant to 75 years' confine
ment (subsequently reducedby the convening au-
thority^pursuanttoapretiialagreement^to 12 1̂2 
years). 

Whenthe case reachedthe Courtof Military 
Reviews appellate defense counsel reviewed the re
port ofapretrial sanity board that hadconsidered 
appellant's mental status underRCM70^,Manual 
for Courts^Martial,United Stateŝ  1̂ 84. This re
view led her to request trialdefense counsel's case 
tile, in which she noticed several psychiatric and 
psychological reports that contained references to 
sexualdisorders and to appellant's possibly having 
beenavictim of childhood sexual abuse. 

Eor instance, just 3 days before this court-
martial,apsychological evaluation of appellant that 
had beenprepared by Dr. Stubbs, apsychologist 
who hadexaminedappellantatthe request of the 
defense, contained this statement: ^̂ While he denied 
conscious knowledge of any molest ofhis own 
there is strong support both in the interview and the 
testingdatatoforwardthehypothesis that hewas 
the victimof some significant physical,emotional 
and sexual abuse.̂ ' A year earlier—on August 5, 
1̂ 88—the psychiatric department ofNaval Hospit
al,CampPendleton, did an evaluation on appellant 
in which he had checked off ^ ŝexuallyabused '̂as 
one ofhis'̂ past '̂experiences. 

Appellate defense counsel found herself in a 
quandary concerning what, ifanything, these ma 
terials might suggest regarding effectiveness of trial 
defense counsel's representation during the sen
tence proceedings.She was aware of the frequently 

observed point that a significant factor in the back
ground of most child sexual abusers is their own 
obuso asachild. FN^Asonon-oxport in tho medic 
al field, however, counsel felt unqualified to inter
pret much of the testing data which she came across 
or to comprehend significant parts of the evaluation 
reports or to understand what appeared to be incon
sistencies in testing results. 

FNI. See, e.g.. Note, A Matter of Trust: In
stitutional Employer Liability for Actŝ  of 
Child Abuse by Employees, 33 William & 
Mary L.Rev. 1295, 1298 n.25 (Summer 
1992) ("In general, abused children be
come abusive and dysfunctional adults."), 
citing T. Reidy, "The Aggressive Charac
teristics of Abused and Neglected Chil
dren," Child Abuse: Commission and 
Omission 471 (J. Cook and R. Bowles eds., 
1980); Hagen, Tolling the Statute of Limit
ations for Adult Survivors of Child Sexual 
Abuse. 76 Iowa L.Rev. 355, 359-60 
(Jan.1991) ("Sexually victimized children 
often continue the cycle of sexual abuse in 
their adult lives by marrying abusive 
spouses or by victimizing their own chil
dren." (footnote omitted)), citing J. Renvo-
ize, Incest: A Family Pattern 90 (1982) 
(child incest victims have "strong likeli
hood" of themselves becoming adult incest 
abusers); R. Flowers, Children and 
Criminality: The Child as Victim and Per
petrator 92 (1986) (abused children be
come abusive adults). 

Most importantly, she felt professionally un
equipped to evaluate this material, some of which 
seemed to suggest an important factor that might 
have offered some psychological explanation for 
appellant's deviant*26 conduct that, in turn, might 
have had relevance in the determination of appel
lant's sentence—namely, appellant's own sexual 
victimization as a child. Counsel was mindful of 
her responsibilities as an officer of the court not to 
raise frivolous issues that lack substantial founda-
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tion, as well asaconcern to not treat lightly an al
legation of professional ineffectiveness against a 
colleague. She believed that, unless she received 
expert assistance inevaluating the medical materi
als, she would be unable to responsibly determine 
whether she shouldraise, onappellant's behalf in 
the Court of MilitaryReview,an issue questioning 
the adequacy oftrial representation. 

basedon her studyofthisCourt'sopinion in 
^^^^^^ ,^^^^^^1^.^^^^^^ , 25 MJ 270( 1987), t̂ îT̂  
^^^7 t̂̂ t̂ ^^7^ t̂̂ ^ t̂̂ 7^7^^^^77., 26 M J 104,^^7^^. ^̂ 777̂ t̂ , 

488 US 889, 109 SCt 220, 102 LEd2d211 
(1988), and the opinion of the Navy-Marine Corps 
Court of Military Review in 7̂77̂ t̂̂^ ,̂ t̂̂ ^̂ .̂ ^ v. 
^^^7^^^,31MJ 640, 643 n.1 (1990), counsel be 
lioved that she "must first seek assistance Irom gov 
emment resources in the local area.This^she^ pro 
ceeded to do...." She began by calling the Com 
mand Staff Judge Advocate at Naval Hospital, 
Eethesda, "to see if anyone on the hospital staff 
was qualified in child sexual abuse cases."She was 
giventhe name ofonepsychologistwhothenwas 
on staff at thehospital.However, after conversing 
with that doctor and telling him "the non 
confidential" aspects of the case, the doctor told 
î ounsel "that he did not feel qualified to give ̂ her̂  
the required assistance."He, inturn,gaveherthe 
names of threepsychologists "whomhe felt were 
more qualified." 

The first of these three, because of her position 
withalocalfoundation, informed counselthat she 
was "not available for consultations...." Counsel 
was unable to reach the second one when she tele
phoned. She did, however, have more luck with tho 
third—Lieutenant Commander Vladimir Nacev, 
who thenwasassignedtotheNavy'sFamily Ad
vocacy Program in Washington, D.C. Defense 
counsel makes these representations about Dr. 
Nacev's potential contribution to her dilemma: 

My discussions with LCDR Nacev have con
vinced me that he has sufficient experience in the 
area of child sexual abuse to enable him to 
provide the consultationlrequire. LCDR Nacev 

informsmeheis available and willing toassist 
mo, however, until he is allowedto reviewthe 
confidential psychological testing data and re
ports, he is unable to answer my specific con
cerns. 

Naturally, counselhadconcernsabout reveal
ing confidential material—as well as engaging in 
candid, confidential conversations with Dr. 
Nacev—without the blessing ofsome authority who 
couldassure herthat hor uso ofthis government 
personnel resource was permissible and that their 
exchanges would be confidential. 7̂̂ ^̂ ^̂  .̂ ^̂ ^̂ .̂  1̂. 
^̂ ^̂ ^̂ ,.̂ ^̂ 7̂̂ ,̂teaches the risks that defense coun
sel run in that regard, given the absence ofadoctor-
patientprivilege in the Military Rules ofEvidence. 

Accordingly, counsel prudently believed that 
she neededadeterminative decision from an appro 
priate authority that she was entitled to use ofa 
government resource for expert assistance, .̂ ^̂ 25 
MJ at 276, and that her use would be within the 
scope of the lawyer-client privilege under 
Mil.R.Evid. 502(a), Manual, .̂ T̂ T̂̂ .̂ She reasonably 
viewed this as preferrable to simply striking out on 
her own, unsupported with official sanction, to 
commandeer a government resource and run the 
riskthat, later, an appellate court might conclude 
that she acted improperly and,so, theconfidences 
may be pierced. Alter all, this very Court has 
warned that " a servicemember has no right 
simply to help himself to government experts 
and bring them into tho attomey client relation 
ship, bypassing the proper appointing authorit 
ies"25MJat276 

Thus,sheturnedto theCourt of MilitaryRe-
viewandasked foran order for expert assistance 
andforconfidentiality. Shodidso,relyingontho 
followinglanguagefromfootnote 1 ofthe^^^T^^^ 
opinionout of that same court lessthan3months 
earlier: 

^27Toobtain expert assistance prior to the refer
ralof charges toacourtmartial,we believe that 
although it may be cumbersome, defense counsel. 

I 2013 Thomson Reuters. No Claim to Orig. us Gov.Works. 



38MJ8 
(Citoos:38M.J.8) 

Page21 

ataminimum, mustdemonstrate to theconven-
ing authority that (1) working through their own 
resources, they have exhausted the possibilities 
fbr Government assistance within their particular 
geographic location, (2) establishthattheir fiir^ 
ther communicationwithapotential Government 
expert assistant would necessarily compromise 
client confidences, and (3) formally request of 
the convening authority,with the proper showing 
of necessity and relevance,that the expert assist
ance provided be rendered under an order of con
fidentiality. Once charges havebeen referredto 
trial, application for expert assistance may be 
made to the militaryjudge, followed by a de-
fenserequestedcontinuance to prepare for trial 
with that assistance. 

Extrapolating from that language,the Court of 
Military Review seemed to counsel to be the appro 
priate authority from whom to seekadetermination 
both that she was entitled toagovemment resource 
for expert assistance and that her relations with that 
resource would be confidential within the confines 
of the lawyer client privilege. 

The Court ofMilitary Review,however, denied 
her motion after oral argument thereon and denied, 
as well, her motion̂  for reconsideration 7̂7 t̂̂ 77̂ . 
Thereafter,appellant petitioned this Court forawrit 
ofmandamus to order the Court ofMilitary Review 
to issue the requested order, but we denied the peti 
tion without prejudice to raise the matter in the nor
mal course of appellate review. 

At that point, appellate defense counsel pro
ceeded as best she could^ raising in her brief in the 
Court of MilitaryReviewtheissueson which she 
had sought expert assistance to evaluate whether 
they should be raised and, if so, how. As is clear by 
now, however, her efforts were unsuccessfnl, for 
theCourtofMilitaryReview affirmed the convic
tions and the approved sentence. 

11 
In this Court, appellate defense counsel has 

carried on with her efforts to convince appellate au-

thorities that appellant received inadequate repres-
entationduringhistrialpioceedings. As well,she 
confesses that she is hampered in carrying her bur
dens in that regard by the absence of expert assist
ance, and so she has raised, too, the question 
whether the Court of Military Review erred in 
denying her motion for assistance and for confiden-
tiality.Themajorityhasturnedacold shoulder to 
both issues. In doing so, however, I believe that 
several aspects of the opinion overlook certain real
ities of appellate practice from the viewpoint of the 
practitioner. 

Iwi l l write only briefiy as to the first issue,re
lating to effectiveness of representationduring the 
trialproceedings,inpartbecauseIdonot believe 
that that issue is fully ripe for our consideration, .̂ ^̂  
this opinion, 777̂ t̂ , I minimally discuss this issue 
only to the extent necessary to establish the frame
work within which to consider why appellate de
fense counsel believed itwas necessaryto obtain 
expert assistance to help her in connection with that 
issue. 

Appellant claims that trial defense counsel was 
negligent inhisrepresentation inthisrespect: Al 
though counsel had in his case file docu
ments—including the glaring report from Dr. 
Stubbs,aportion of whichlquoted earlier (38 MJ 
at 27)—that contained suggestions that appellant 
had been the victimofchild sexual abuse, t̂ 7̂̂77,̂ ^̂  
t^^^^7^^77^^^77^7^^^7^77^^7^^^^^^^^^^^^^^^^^^ 

nor, of course,investigated their 2̂8 potential im
portance. 7̂77̂ ^̂ ,̂ t̂̂ ^̂ .̂  V. 24 MJ 186 
(CMA 1987). This focus on what is the precise 
nature of appellant's complaint against his trial de
fense counselpointsupacritical defect in the ma
jority's use here of the usual practice of not second-
guessing reasonable tactical decisions by defense 
counsel. It would seem that the decision not to pur
sue the potential use of appellant's childhood exper 
iences—either because they ultimately could not be 
documented satisfactorily or because medically it 
wouldoffer insufficient explanationto motivate a 
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lenient sentence—couldnot be rubber-stamped as 
tactically reasonable when apparently ^̂ 7̂̂ 2 1̂ .̂̂  77̂  
t̂ t̂:̂7,̂ 7̂77 777t̂ t̂^ due tounawareness of what wasin 
tho case file. 

FN2. The majority challenges my basis for 
representing in this regard the nature of ap
pellant's claim and, in tum, any basis of 
support for that claim.38MJat 11. Asto 
the former, it is quite clear from appellant's 
brief: "Trial defense counsel'ŝ 7̂ 7̂ 7̂ ^̂ ^ 7̂ -̂
1̂̂ 7̂77̂^ 7̂7̂  777v̂ .̂ 7̂̂ t̂ ^̂  the issue of appel

lant's history of childhood sexual abuse 
resulted in the military judge's unaware-
ness of, and thus inability to consider, sig 
nificant extenuation evidence. This consti-
tutedunreasonableandineffectiverepres 
entation."Final Briefat 10 (emphasis ad
ded). As to whether there might be any 
support for suchaclaimwhenandif that 
claim later becomes ripe for adjudication,I 
simply point this out:In the affidavit that 
he furnished to rebut the attack on his rep
resentation in the Court ofMilitary Re 
view, trial defense counsel detailed his 
view of the nature of and the vulnerabilit 
ies to use of the psychological evidence 
that was in his case file; yet he never men
tioned the matter in that evidence that sug
gested appellant's possible childhood sexu-
alvictimization.Thus,whilehe offers ex
planation for not using aspects of that evid
ence, his affidavit offers no suggestion that 
he was even aware of the matter in that 
evidence that appellant has focused on dur
ing his appeal. 

I make these brief comments on appellant's 
claim of ineffective assistance of trial defense 
counsel only to bring into focus my differences 
withthemajority's viewofthatclaimandtheap-
propriateanalysisof it.However,Idonotbe1ieve 
that that issue isripefor decision now,in light of 
appellate defense counsel's assertion that she 
needed—and impliedly stilldoes need—expert as-

sistance upon which she can weigh the credibility 
of such an issue and, if credible, upon which she 
can frame and pursue such an assertion of error. 

B 
"It is well established that ... an accused is en

titled to the assistance of an expert to aid iri the pre
paration of his defense" and that the standard for 
when such an expert must be afforded is "upon a 
proper showing of necessity." United States v. Bur
nette, 29 MJ 473, 475 (CMA), cert, denied, 498 
U.S. 821, 111 S.Ct. 70, 112 L.Ed,2d 43 (1990); see 
Ake V. Oklahoma. 470 U.S. 68, 105 S.Ct. 1087, 84 
L.Ed.2d 53 (1985). Moreover, again on a proper 
showing of necessity, expert assistance in prepara
tion of an appeal may be ordered. See, e.g., United 
States V. Curtis. 31 MJ 395 (Daily Journal CMA 
1990). 

It is imperative to state with clarity what tmly 
is in issue here: Did appellate defense counsel make 
a showing of necessity for expert assistance to pre
pare her appeal; and, if so, what was the proper re
sponse of the Court of Military Review? What is 
770/ in issue is the need for an order of confiden
tially. Once a court of law orders that expert assist
ance is necessary to prepare a case, whether at trial 
or on appeal, then the expert becomes a part of the 
defense team and is as enshrouded by the lawyer-cli
ent privilege as is the lawyer herself See Uttited 
States V. Toledo, supra at 275- 76; Mil.R.Evid. 
502(a). 

Recall, however, that appellate defense coun
sel's motion was not limited to an order for confid
entiality, but it extended also to an order for provi
sion of expert assistance. Without a proper author
ity's ruling that the defense is entitled to an expert, 
counsel would not seem free to round one up, 
whether that expert was " 'ready, willing, and able 
to provide the required assistance.' " See United 
States V. Toledo, supra at 276. 

Showing of Necessity 
In UnitedStates v. Burnette, 29 MJ at 475, this 

Court stated: "As to the instant case, we agree that 
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very little, if any, showing of necessity was re
quired to entitle the defense to expert assistance in 
the interpretation of drug analyses." I infer from 
this that, at least where complex, technical, scientif
ic evidence is at issue—material that is well outside 
the usual ken ^29 of an attorney—"necessity" is 
shown where that evidence is material to the case. 

It may be that "necessity" in this connection is 
like probable cause—it depends on a variety of 
factors in the context of tho concrete case at bar. In 
addition to the nature of the problem that Ijust 
mentioned, some additional potentially infiuential 
factors that come to mind includeagoodfaith rep-
resentationofneedby appellatecounselasanof-
ficer of the court, the bona fide appearance of an is
sue actually inthe case for whichthe expert isre 
quested, andthereasonableness of therequest for 
assistance(one measure of which might be whether 
a^7^o.̂ ec77/o7^whohadsuchapieceof evidencein 
his hand could easily call up an expert and ask what 
it meant). 

Ibe1iovothat,againsttheseguidelines, neces
sity was demonstrated to the Court ofMilitaryRe 
view. Appellate defense counsel contended that the 
issue in question and the material relating to it was 
so technical and complex that she, asanonexpert 
in the field, was unable to comprehend and evaluate 
it.Only with expert assistance could she apply her 
legal expertise to decide whetheralegitimate ap 
pellate issue was presented and what would bethe 
most successful way tolitigatethat issue. Without 
it, she was shooting in the dark. 

^e.^^077.^et^/^^C0777^/0^.^777/^7^^ .^eV7e^ 

It is the charge ofthe Court ofMilitary Review 
to ensure due process on appeals pending before it. 
Wheroashowing of necessity for expert assistance 
in the prosecution of an appeal is made to the court, 
it must take any and all reasonable stepsto assure 
that such assistance is provided. 

Usually, this responsibility willbe satisfactor
ily discharged by promulgatinganorder directing 
appropriate authorities to furnish defense counsel 

withtherequisite expert assistance. Counsel, with 
such an order in hand, then has all sho needs to ob 
tain such assistance and to ensure that the expert is 
within the lawyer client privilege. If and when 
counsel isrebuffedinherefforts to seekcompli-
ance with the order, however, she may return to the 
Court ofMilitary Review for appropriate reliefer 
7̂77/et̂ ,̂ /t̂ /e,̂ v 7̂ 7̂ 77̂ ,28 MJ1 ,4 (CMA 1989) 

(Military judge ordered convening authority to 
providedefensewithexpert assistance; whencon 
vening authority refused, military judge abated the 
proceedings in accordance with RCM 703(d)). 

I l l 
On the basis of this reasoning,Iconcludo that 

the refusalof theCourtofMilitaryReview to en 
sure necessary expert assistance, as appellate de
fense counsel had requested,compromised the abil-
ityof the defense to properlyovaluate,frame,and 
litigate the issue ofadequacy oftrial representation. 
Iwould set aside the decision of the Court ofMilit
ary Review and remand the case to that court. I 
would direct the court toissue whatever order was 
appropriate consistent with these views inorderto 
permit appellate defense counselto associate with 
anexpert toassist her in adequately preparing her 
appeal. Then, under Article66,UniformCode of 
Militaryjustice, lOUSC^ 866,counsel could file 
in that court whatever appellateissues that seemed 
legitimate in light ofthat consultation, with ulti
mate opportunity for appellant to petition for re
view by this Court under Article 67, UCMJ, 10 
USC^867 

CMA,1993 
U.S.v.Tharpo 
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5-410. Related Rules 

a. There is a prohibition on holding conflicting financial interests. See 5 C.F.R. 2635.403 
(Reference (d)) in subsection 2-100 ofthis Regulation, 18 U.S.C. 208 (Reference (c)), and 
5 C.F.R. 2640 (Reference (b)) in subsection 5-200 of this Regulation, above. 

b. There are requirements regarding seeking outside employment. See 5 C.F.R. 
2635.601-606 (Reference (d)) in subsection 2-100 of this Regulation and Chapter 8 of this 
Regulation. 

c. There is a prohibition on engaging in outside employment or activities that conflict with 
official duties. See 5 C.F.R. 2635.802 (Reference (d)) in subsection 2-100 ofthis Regulafion. 

d. There are limitations on certain outside activities such as receipt of outside earned income 
by certain DoD Presidential appointees or non-career DoD employees, service as an expert 
witness, participation in professional associations, teaching, writing, speaking, or fundraising. 
See 5 C.F.R. 2635.804-808 (Reference (d)) in subsection 2-100 ofthis Regulation. 

e. There is a prohibition on the receipt of honoraria. See 5 C.F.R., Part 2636 (Reference (q)) 
in subsection 3 -100 of this Regulation. 

f. There are prohibitions on the misuse of official position such as improper endorsements or 
improper use of non-public information. See 5 C.F.R. 2635.701-705 (Reference (d)) in 
subsection 2-100 of this Regulation. 

g. There are prohibitions on certain post-Government service employment. See Chapter 9 of 
this Regulation. 

SECTION 5. REFERENCES 

5-500. References 

(a) Title 5, Code ofFederal Regulations, Part 2639, "Interpretation of 18 U.S.C. 209" 
[TO BE PUBLISHED] 

(b) Part 2640 of^metitle 5, Code ofFederal Regulations, Part 2610, "Interpretation of 
18 U.S.C. 208," current edition 

(c) Sections 201, 203, 205, 208 and 209 o f V ^ t i t l e 18, United States Code, Sections 
201,203, 205, 208 a n 4 ^ 

(d) Part 2640 of^metille, Code of Federal Regulations, Part 2635, "Standards of Ethical 
Conduct for Employees of the Executive Branch," current edition 
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