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INTHEUNITEDSTATESARMY 
FIRSTJUDICIALCIRCUIT 

UNITED STATESOF AMERICA 

Manning, BradleyE. 
PFCU.S.Army, 
HHC, U.S. Army Garrison, 
JointBaseMyerHendersonHall 
Fort Myer, Virginia 22211 

ORDER: STORAGEOF 
APPELLATEEXHIBITSNOT 
ACCOMPANYING THE 
THERECORDOFTRIAL 

26 February 2013 

On50dobor 2012,tho Court ordered the Govommont to devdopaplan to store any 
Appollafo Exhibits not accompanying the Record ofTrial ("ROT") in one place under one 
custodian withaprocodure fbr systematic reviews by tho Govommont to ensure accountability of 
such documents through any appellate review. On8Fobmary 2013,tho Govommont submitted 
ifs proposed plan and notifted tho Court that all applicable govommont organizations and tho 
Offtcooffhe Clerk offhe Court agree to tho storage plan as stated. 

Findings ofFact: 

1. The ROT in the above-captioned court-martial will consist ofboth dassifted and unclassifted 
Appellate Exhibits. Several ofthose Appellate Exhibits, both dassifted and unclassifted, are 
motions fbr limited disclosure ofclassifted information under Military Rule ofEvidence (MRE) 
505(g)(2). Tho dassifted documents fbr which limited disclosure was sought were enclosed to 
those motions. Tho Court subsequently conducted ^^^^^^^^ and ^^^^^^^ reviews ofthose 
dassifted documents and issued several Orders goveming the disdosure of such documents. 

2. Forama^ority ofthose documents, fhe Court conducted an ^^^^^^^^ and ^^^^^^^ review in 
chambers (hereinafter, those documents reviewed in chambers are rofonod to as "Documents In-
Chambers"). Forasmaller portion ofthose documents, tho Court traveled fo multiple locations 
withinVirginia, Maryland, and the District of Columbia to conduct an ^^^^^^^^ and ^^^^^^^ 
review based on fhe informafion'sdassiftcafionleye1,which indudes "Top Secret" (TS) and 
"Sensitive Compartmented Infbrmation" (SCI), and strict control measures (hereinafter, those 
documents roviowod at other govommont fadlifies are refened to as "Documents Off-Sifo"). 
The prosecution estimates that "Documents Off^Site" total no moro than 2,000 pages. 

3. Tho Court ftnds that tho Govommonf'sinterosf in protecting national security and preventing 
tho dissominafion oftho dassifted information in tho "Documents Off-Sifo" is an oveniding 
inforost that would bo prejudiced iftho documents were not ftled under seal and accompanied tho 
record offriaL The ordered plan fbr storage of appellate exhibits not accompanying tho record of 
trial is nanowly tailored fo protect the oveniding interest and there are no adequate reasonable 
altomativos. 
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The Law: 

1. Aseparafe record shaft bo kept fbr each general court-martial proceeding. Rules fbr 
CourtsMartial (RCM)1103(a); UCMJ art. 54(a) (2012).Tho prosecution, undorthodirodion of 
fhe military judge, shall prepare the ROT as proscribed inRCM1103 andRCM 1305. ^^^RCM 
1103(b);Amiy Rogulation(AR) 2710, para.541(a).Fo11oy^inginifial adion, fhe ROT fbr 
general courtmartial proceedings shall be forwarded tothe Offtce oftho Clerk of the Court. 
AR2710,para 5 46(a) 

2. Ifdassifted information is withheld from tho defense under Military Rule ofEvidence 505, 
"tho entire unaltered text of tho relevant documents as well as tho Government'smotion and any 
materials submitted in support fhereofshall ho sealed and attached tothe record oftrial as an 
appo11ateexhibit"MRE 505(g)(4); RCM1103A;.^^^^/.^^^^^^^^^^^^^.^y^/^,32MJ 724, 
726 (A.F.CM.R.1991)(m1ing that "a military judge must makoarocord of every signiftcant^^ 
^^^^^^acfivify(other than his legal research) adequate fo assure that his decisions are 
roviowable on appeal"). Sealed exhibits may only bo examined under limited drcumstances, one 
ofwhichindudosforappe11aferoviow^^^RCM 1003A(b)(4) MRE505 sfafosfhaf"[sjuch 
material shall bo made availableto reviewing authorities in dosed proceedings fbr the purpose of 
reviewing the determination oftho militaryjudge." MRE 505(g)(4); .^^^^/.^^^^^^^^^^^^^.^v. 
^^v^ .̂̂ ,49 M.J.434,437 (C.A.A.F.1998) (mling that the appellate court conoctlyroviowod 
sealed documents withheld from the accused attrial under MRE 506 ^^^^^^^^ and did not abuse 
its discretion by withholding those sealed documents from appellate defense counsel). 

ORDER: 

1. All Appellate Exhibits, except fbr "Documents Off-Sito,"shal1 accompany the ROTwhen 
forwardedtofhoOfftcooffheC1erkoffhoCourt^^^AR2710,para 5 46(a) ThoOfftcoof 
the Clerk oftho Court shall be responsible fbr storing those Appollafo Exhibits accompanying tho 
ROT. ^^^^^,.^^^^/.^t^ United States Army Court of Criminal Appeals, Intemal Rules ofPractice 
and Procedure, Rules 30.land 30.5. 

2. The ROTshall consist oftwo placeholders: (l)ap1aceho1derintheunclassiftedROT;and 
(2)ap1aceholder in the classiftedROT,if needed. An unclassifted placeholder shall be included 
in tho undassiftodROT fbr all dassifted Exhibits. The unclassifted placeholder shall include an 
unclassifted description of where fhe dassiftodROT is located. Adassiftod placeholder shall bo 
included in the dassiftodROT for only those Appellate Exhibits ŷ hoso storage is govemed by 
this Order (i.e., "Documents Off Sife"). The dassifted placeholder shall include where the 
particular Appellate Exhibit is being stored and the level of dassiftcafion, to include any read-on 
requirements, oftho particular Appellate ExhibiL Sample dassifted and unclassifted 
placeholders are ondosod to tho Govemmonf'sproposod storage plan. 

3. "Documents Off^Sito" shall not accompany tho ROT based upon the particular dassiftcafion 
level or sfrid control measures oftho information containod therein. 
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4. "Documents Off^Site" shall ho stored inadodicatedtwo-drawor safe located inthe Litigation 
Division ofthe Central Intelligence Agency. Tho offtce which will store the safe isaSensitive 
Compartmented InformafionFacility. The safe will have one combination fbr both drawers and 
will only store "Documents OfT Sife." "Documents Off^Sifo" will bo separated hy Exhibit 
number and sealed separately. Each separate sealing order will include tho contact information 
fbr the applicable equify holder whoso infbrmation is contained within tho given Appellate 
ExhibiL Asample Sealing Order is enclosed to tho Govommont'sproposod storage plan. 

4. Tho safe combination shall bo stored by tho fbllowing confrolled billots: (1)fho Deputy Chief 
in the Litigation Division ofthe Central Intelligonco Agency; (2) tho Spedal Assistant in the 
Litigafion Division oftho Central Intolligonce Agency; and (3)fhe Area Security Offtcer within 
tho Offtce oftho General Counsel oftho Central Intelligence Agency. 

5. In addition to those billets set fbrth in paragraph4,the following controlled billets shall have 
access tothe contents ofthe safe, pending obtaining tho proper security dearance and readon 
requirements detailed in paragraph 6: (l)Chiof ofJustice, tho Offtce ofthe Staff Judge 
Advocate("OSJA"),Mi1itaryDistridofWashingfon("MDW");(2)seniorpara1ogal,OSJA, 
MDW; (3)fheC1erk oftho Court, United States ArmyCourtofCriminalAppea1s(ACCA);(4) 
the Deputy Clerk ofthe Court,ACCA;and(5) tho military judges ofACCA detailed to this case, 
should this case appear before tho appellate court(the "appellate court judges"), foindudea 
dologafod commissioner assisting the appellate court. Additiona11y,tho load trial counsel in the 
above-captioned court-martial, MAJ Ashden Fein, shall bo given such access fbr continuity 
purposes. 

6. MDW,the Offtce ofthe Clerk ofthe Court, and the Cenfral Intelligonco Agency shall ho 
responsible fbr ensuring persons occupying those billots sot fbrth in paragraphs 4-5havo and 
maintain proper security doarancos, and are properly read-on. The requisite security dearance is 
TS-SCI and tho necessary read-on requirements are SI, TI^,G, and HCS. Some oftho sealed 
Appellate Exhibits contain Altomafive Compensatory Control Measures(ACCM) and Spedal 
Access Programs (SAP) material that will require additional read-on requirements, if and when 
those exhibits are unsealed. 

7. Persons occupying the above billets at MDW and the Offtce ofthe Clerk ofthe Court shall be 
responsible fbr conductingaperiodic review offhe envelopes containing the sealed Appellate 
Exhibits fbrthe solo purpose ofconftrming their continued proper storage. Persons conducting 
this review shall account fbr each Exhibit and memorialize their review with fhe memorandum 
fbr record enclosed to the Govemment'sproposod storage plan,which shall then become part of 
the ROT,andhy marking his/her initials with the dateofhis/herreview on the envelope of each 
sealed Exhibit whoso proper storage was conftrmed. Persons conducting this periodic review 
shall not tmseal tho envelopes. Before the ROT is forwarded to the Offtce oftho Clerk oftho 
Court, MDW shall bo primarily responsible fbr conducting this review. After tho ROT is 
forwarded to tho Offtce oftho Clerk oftho Court, fhe Offtce oftho Clerk offhe Court shall bo 
primarily responsible fbr conducting fhis review. The Clerk oftho Court may delegate this 
responsibility foMDW,and if dologafod MDWwill be responsible. This review shall bo 
conducted at tho Central Intolli^onco Agency and shall occur, ataminimum, once every throe 
months. 
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8. Should the appellate court judges request access to any such Exhibits under RCM 
1103A(b)(4), fhe Offtce oftho Clerk ofthe Court shaft notify tho applicable government 
organization(s), and providoaby-namo list, induding dearance status, of those who will ho 
reviewing the records. Only properly cleared appellate eourtjudges may review the records, and 
any such review may only take place af tho Central Intolligonce Agency. No member of 
Govommont Appellate Division or Defense Appellate Division shall have access to any such 
Exhibits underthis storage plan. Tho Oftice oftho Clerk oftho Court is responsible fbr ensuring 
tho appellate eourtjudges have and maintain proper security doarancos, and are properly read-
on. 

9. The Exhibits are being stored solely fbrthe appellate record. Once tho appellate process, if 
any,condudes, the Offtce of tho Clerk offhe Court shall notify tho Offtce of tho General 
Counsel fbr each govommont organization and coordinate y^ifh those organizations to ensure 
such material is properly discarded. 

SoORDEREDthis26thday ofFebmary 2013. 

DENISE R. LIND 
COL, JA 
Chief Judge, 1̂ ' Judicial Circuit 

FOR OFFICIAL USE ONLY 


