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RELIEFSOUGHT 

COMES NOW the United States ofAmeriea, by and tlnougliundeisigned counsel, and 
respecthillyiequests this Court deny the Defense Motion tor Judicial Notice ofthe Freedom of 
Information Act (FOIA) Request hy Reuters America, Inc. (Reuters). Specifically,the United 
States objects to this Court takingjudicial notice that Reuters i^adeaFOIA request to the United 
States Centi^lConimand(CENTCOM), to which itreeeivedaiesponset^venty-onemonths later. 
Thisfaetisnotrelevant1AWMilitaryRuleofEvidence(MRE)40L 

The United States also requests this Court denythe Detense Motion for Judicial Notieeof 
the CENTCOM ClassilicationAssessment ofthe Apache Video and the Transcript of 
Prosecution Exhibit (PE) 15. Specifically, the United States objects to this Court takingjudicial 
notice ofthe statement made by RADMKevinDonegan and that the transcript provided bythe 
defense isaverbatim account ofthe video. Tlie statement ofRADM Donegan is hearsay and not 
admissible IAWMRE80I(d)(2)(D).Thetransciiptprovided bythe defense is notaverbatiin 
account ofthe video. The United States has enclosedacopy ofthe defense'stransciiptvvith 
edits tracked. Enclosurel. Additionally, the United States has enelosedacopy ofthe 
defense'stranseriptvvith edits applied. Enclosure 2. The United States stipulates that 
EncIosure2is an accurate representation oftheone radio channel Ibrwhichthedelense intends 
to use. 

Lastly, the United States does not object to the Defense Motion for Judicial Notice of 
WikiLeaks Publication of9/lIPager Messages. Specilically,the United States does not object 
to this Court takingjudieial notice ofthe fact ̂ t̂hat,on25 November 2009,WikiLeaks published 
purported text and papermessages surrounding the terrorist attacks against the United States on 
IISeptember2001." 

BURDEN OFPERSUASION AND BURDEN OFPROOF 

As the moving party, the defense has the burden ofpeisuasion on anyfactual issue the 
resolution ofwliich is necessaryto decide the motion. .^^i^^^/^^^Ct^^^^^^^-^^^^^/^/(^C^, 
^^^/^^^^^^^^.^,RuleforCourtsMartia1(RCM)905(e)(2)(20I2).Theburdenofproofisbya 
preponderance ofthe evidence. RCM 905(c)(1). 

FACTS 

The United States stipulates to the facts set forth in the De^nse Motion for Judicial 
Notice ofPOIA Request by Reuters, the Detense Motion ^ r Judicial Notice of CENTCOM 
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Classification Assessment of Apache Video and Transcript of PE 15, and the Defense Motion for 
Judicial Notice ofWikiLeaks Publication of 9/11 Pager Messages. 

WITNESSES/EVIDENCE 

The United States does not request any witnesses be produced for this response. The 
United States requests that this Court consider the Charge Sheet and the cited Appellate Exhibits. 

LEGAL AUTHORITY AND ARGUMENT 

A judicially noticed fact "must be one not subject to reasonable dispute in that it is either 
(1) generally known universally, locally, or in the area pertinent to the event or (2) capable of 
accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned." Military Rule ofEvidence (MRE) 201(b); see also United States v. Needham, 23 
M.J. 383 (C.M.A. 1987). Judicial notice offacts serves as a substitute for testimonial, 
documentary, or real evidence. Stephen A. Saltzburg, et al., Military Rules ofEvidence Manual 
§ 201.02[1] (7th ed. 2011). Additionally, judicial notice promotes judicial economy as it relieves 
a proponent fiom fomially proving certain facts that a reasonable person would not dispute. Id. 

Judicial notice is of adjudicative facts. Judicial notice is not appropriate for inferences a 
party hopes the fact finder will draw fiom the fact(s) judicially noticed. See Appellate Exhibit 
(AE) 356. Legal arguments and conclusions are not adjudicative facts subject to judicial notice. 
See UnitedStates v. Anderson, 22 M.J. 885 (A.F.C.M.R. 1985)). Judicial notice also cannot be 
employed in contravention of the relevancy, foundation, and hearsay rales. See American 
Prairie Construction Company v. Holch, 560 F.3d 780, 797 (8th Cir. 2009) (noting that 
"[cjaution must also be taken to avoid admitting evidence, through the use of judicial notice, in 
contravention of the relevancy, foundation, and hearsay mles"). 

In all tlnee motions, the defense relies on statements made by the accused during the 
providence inquiry, without being subject to cross-examination, to establish the relevance of 
those facts which it now requests this Court takejudicial notice. Statements made by the 
accused during the providence inquiry in a mixed plea case cannot be used as a basis of 
relevance for facts at trial. See United States v. Davis, 65 M.J. 766, 767 (A.C.C.A. 2007) 
(holding that statements from a guilty plea inquiry cannot be considered when deciding the 
admissibility of evidence during the contested portion ofthe trial); see also United States v. 
Calm, 31 M.J. 729 (A.F.C.M.R. 1990) (finding no support for appellate defense counsel's 
proposition "that an accused's right to remain silent on a contested offense may be abridged by 
allowing consideration of statements required to be made in support of a guilty plea"). Doing so, 
the Court in Calm reasoned, "would tempt an accused to 'garnish' his [providence inquiry] 
testimony with favorable statements, thereby placing such statements before the court without 
being subject to cross-examination." /rf, at 731. 

A. The Reuters FOIA request and the response by CENTCOM are not relevant. 

The United States objects to this Court takingjudieial notice that Reuters submitted a 
FOIA request, to which CENTCOM responded twenty-one months later. The defense has not 
demonstrated that this fact is relevant lAW MRE 401. The United States agiees that the 



accused'smotive is relevant to the Specification of Charge I ; however, there is no evidence 
belbre the Court that the accused had knowledge ofthe FOIArequest or of CENTCOM's 
response. The defense cites the accused'sstatements made during the providence inquiry as 
evidence supporting its request. Statements made during the piovidency inquiry cannot be used 
as the basis ofrelevance for facts at triah ^^ /̂̂ ^^ /̂.̂ , 65 M.J.at 767. Until evidence is betbre the 
Court that the accused knew ofthe FOIA request and of CENTCOM'sresponse, these facts are 
neitherrelevantlAWMRE 401 nor proper tor judicial notice. 

B. The statement ofRADMDonegan is hearsay andnototheî vise admissible lAWMRE 
801(d)(2)(D) 

The United States objects to this Court takingjudieial notice ofthe statement made by 
RADMDonegan. ^^^Enclosuielto the Defense Motion. The defuse argues this statement is 
an adinissionmadebyaparty-opponent lAWMRE 801(d)(2)(D). The United States opposes 
because the statement does not otheivvise meet the tlnee-paittest outlined in ^^^^^^rf^^^^^^v. 

937F.2d797,811 (2d Cir. 1991), and adoptedinpieviousralingsbythis Court. 

Hearsayisastatement,otherthantheonemadebythedeclaiantwhiletesfifyingatthe 
trial, ofteied in evidence to prove the truth ofthe matter asserted. MRE 801(c). JJeaisayis 
not admissible except as provided by the Military Rules ofEvidence or by any Act of Congress 
applicable in trials by eourt-martiak MRE 802. 

MRE 801(d)(2) provides inielevantpart that admissions byaparty-opponent are not 
hearsay if the statementis offered againstaparty and is either (A) the partieŝ  own statement in 
eithertheparty^sindividualorrepiesentativec^pacity;(B)astatementofwhichthepartyhas 
manilestedthepaity's adoption or beliefin the trath;(C)astatementbyapeison authorized by 
thepartytomakeastatementconcerningthesubjeet;or(D)astatementbythepaity^sagentor 
servant conceiningamatterwithin the scope ofthe agency or employment of the agent or 
seiv^antmadeduiing the existence ofthe relationship ....The contents ofthe statement shall be 
considered but are not alone sufficient to establish the declarant^sauthorityunder(C), or the 
agency or cmploymentielationship and the scope thereofunder(D). MRE 801(d)(2). 

This Court previously noted that "it is possible tor statements by executive branch 
ofiicials to be admitted inacriminal proceeding as admissions ofapartyopponent[,j" but that 
"the eases allowing such admissions are those where the prosecution has manitested its beliefin 
the trathofastatementinaeourt proceeding or judicial document that should be admissible 
when the Government takesacontraiy position." AE356(citing^^^^^ r̂f̂ ^^^ .̂̂ î .̂ ^^^^ /̂̂ ^^^ ,̂97 
F.3d835,851 (6thCir.l991)and^^/^^rf^^^^^^i^.^^^^^^^,581F3d933,937 (D.CCir.l^^^ 
Todeteiminewhetherastatcment is admissible against the United States lAWMRE 
801(d)(2)(D), thisCourtadoptedthethieeparttestsettbithin^^/^^^^^^.^^^^^rf^B^^^^ 
at 811. First, the eourtmust "be satisfied that the prior^statement] involves an assertion offact 
inconsistent with similar assertions inasubsequent trial. Second, the court must determine that 
the^statemcntsjwere such as to be the equivalent oftestimonial statements....Last, the district 
courtmust determine byapreponderance ofthe evidence that the inference that the proponent of 
the statements vyishes to draw isafair one and that an innocent explanation tor the inconsistency 
doesnotexist."^^/^B^^^,937F.2dat811(quoting^^^^^^rf^^^^^.^v.^^^^^4 738F.2d26,33 (2d 



Cir. 1984)(quotationsomitted));^^^^/^^^^^/^^rf^^^^^.^v./^^^^^^/434F.3dl001,1005 (11̂ ^̂  
Cir. 1994(adoptingthe test fiom^^rf^^^^^^). 

fJere, the first prong ofthis test (i.e.,that the prior statement involve an assertion of fact 
inconsistent with similar asseitions inasubsequent trial) has not beenmet.RADMDonegan's 
statement (i.e., that the Apachevideo should not be classified) is first and foremost an opinion, 
not an assertion of tact. Furthermore, assuming the Court considers the statement an assertion of 
fact, the statement is consistcntwith the Chaige Sheet and the United States'position tluougliout 
this courtmartial. Charge Sheet. Atno point has the United States offered evidence that the 
video is, or should be, classified. Accordingly, the statement should not he admitted as the 
admission ofaparty-opponentunder MRE 801(d)(2). 

Additionally,RADMDonegan has beenan^medsentencingwitness forthe United 
States since 15October2102. Thedefense has previouslyintei^iewedhim in preparation for 
this trial. Thedelenseis fiee to cross-examine RADMDonegan during thepiesentencingphase 
on the content ofthis statement, ifothei^vise admissible and relevant. 

C. The transcript provided by the delense is notaverbatim account ofPE 15. 

The United States objects to this Court takingjudieial notice thatthe transcriptpiovided 
bythe defense isaveibatim account ofthe video contained inPE15because the transcript is not 
verbatim and thedefensedid not provide any explanation ofhowthetranseript was produced. 
For purposes ofjudicialeconomy,the United States stipulates that EncIosure2is an accurate 
representation ofthe one radio channel tor which the defense intends to use. Enclosure 2. 

D. WikiLeaks Publication of9/llPa^er Messages. 

The United States does not objectto this Court takingjudieial noticeofthe tact "that, on 
25 November2009,WikiLeakspublished purported text and papermessagessuiioundingthe 
tertoiist attacks against the United States onllSeptember 2001." 

CONCLUSION 

For these reasons, the United States respectlullyiequests this Court deny the Detense 
Motion Ibr Judicial NoticeofFOIARequest by Reuters and the Defense Motion for Judicial 
NoticeofCENTCOMClassificationAssessmentofApacheVideoandTranscriptofPE15. 

JHUNTER WUYTE 
CPT,JA 
AssistantTrial Counsel 

2Enclosures 
1. Defense's Transcript ofPE15(edits tracked) 
2. Defense's Transcript ofPE15(edits applied) 
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Icertifythatlserved or caused to be servedatrue copy ofthe aboveonDefense Counsel, 
via electronic mail, on 19 June 2013. 

^ ^ 9 ^ 
J.HUNTER WHYTE 
CPT,JA 
Assistant Trial Counsel 


