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CHAPTERS 

Military Rule ofEvidence 505 

Military RuleofEyidence(M.R.E.) 505 was created prior to the promulgation ofthe 
Rules fbr CourtsMartial (R.C.M.)inl984. Thus, extensive procedural requirements 
^ere included in M.R.E. 505 to aid with the application ofthe dassifted infbrmation 
privilegeBTheactual text ofM.R.E 505 is drawnfroraHR 4745, 96th Cong,lst Sess 
(1979), the House version ofthe Classifted Infbrraation Procedures Act(CIPA),which 
was the version that did not raake it into law. It is important to understand M.R.E.505's 
genesis when considering the intent and operation ofvarious sections ofthe Rule, 
cspedallythe procedure under 505(i). Most importantly,the procedural portions are 
effective and in operation even ifthere is no assertion ofthe dassifted infbrmation 
privilege. 

The procedural overlay ofM.R.E.505 is complex and not easyto understand. Thisis 
especially tme when you consider the interplay ofthe various sections ofM.R.E. 505 
with the later-promulgated Rules fbr Courts Martial (R.C.M.)(espedally the provisions 
ondiscoyery,Artide32 investigations, exculpatory evidence, and courtroom closure). 
Closing the courtroora is the subject ofthe next chapter. The remainder ofthis chapter 
will explore and explain the operation ofthe dassifted infbrmation privilege contained in 
M.R.E.505 on the discoveryand useof dassifted evidence in Artide 32 investigations 
and trials. 

A. Classified Discovery. One ofthe most important and critical practice differences in cases 
involving dassifted infbrraation is that trial counsd cannot permit "open ftle" discovery. The 
government cannot simply provide the defense with copies of, or access to, all the dassifted 
infbrmation in the investigative ftle in order to avoid litigation over discovery. InfacLevena 
cursory readrag ofM.R.E.505 reveals that the mle explicitly contemplates extensive litigation 
over dassifted infbrraation discovery. 

Certainly, one ofthe restrictions on "open ftle"discoyery is the requirement that the recipient 
hayea"needtoknow" the classified infbrmation. The fact remains, though, that "needto 
know" is an ill-deftned, broad concepL The courts, hoy ĉvcr, have provided guidance by 
analogizing the govemment'sprivilege over dassifted information with its privilege over the 
identities ofinfbrraants set fbrth in^^^^^^^^^.^^^^^^^^^^^.^, 353 U.S.53,77 S.CL 623,IL. Ed. 
2d 629(1957) Thc^^^^^^^standardhas been codiftedinMRE 505(i)(4)(B)histead,byfar 
the biggest discovery restriction in dassifted infbrmation cases is the practical issue ofthe need 
to get the permission ofthe originator/owner ofthe infbrmation prior to disclosing that 
infbrmation to the defense.̂  As has been stated before in this Priraer, this is most critical in 

' The Military Rules ofEvidence were drafted in 1979-80. For those interested in more information on the 
development and promulgation of the Military Rules ofEvidence, the best source is an article by Professor Fredric I . 
Lederer, THE MILITARY RULES OF EVIDENCE: ORIGINS AND JUDICIAL IMPLEMENTATION, 130 Mil L. 
Rev. 5, Fall 1990. 
" See Chapter 2 for a discussion ofhow Executive Order 13526 § 4.1('i)(l) may alter the need to obtain originating 
agency's consent for documents created after 27 June 2010. 
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cases involving Sensitive Compartmented Information from nationallevd members of the 
Intelligence Community,spcciftcally the National SecurityAgency and the Central Intelligence 
Agency. 

Under M.R.E.505(d), the convening authority is in control ofthe discovery process befbre 
refenaL W^ile the investigating offtcer may at times have to apply the provisions ofM.R.E 505 
during the courseofthe investigation, the investigating offtcer has limited ability to control 
discovery since the investigating offtcer does not have the ftill authorityvestedinamilitaty 
judge after refenaL After refenal, the militaryjudge is responsible fbr overseeing the hulk ofthe 
M.R.E. 505 procedures that relate to discovery and use ofthe dassifted information, as well as 
any assertion ofprivilege to prevent disdosure ofinfbrmation. When the case is befbre fhe 
military judge, the defense can object to the convening authority'sprior handling of discovery.̂  

Becauseofthe length oftime needed to coraplete classiftcation revieyys and the requireraent to 
get Original Classiftcation Authorify(OCA) approval befbre providing dassifted discovery, 
convening authorities should consider not charging or dismissing charges that would 
unnecessarily bring dassifted information into the case. Further, trial counsd should carefully 
select caseinchief evidence to avoid having to introduce orprovide discovery of any more 
dassifted infbnnation than is necessary to meet the government's burden. While every trial 
counsd wants to present overwhelming evidence on every charge and speciftcation, trial counsd 
must resist that urge with respect to dassifted evidence. 

B. Actions Prior to Disdosure to Defense. Wheneverpossible. befbre bednnin^ dassifted 
discoyery,trial counsd .̂ /̂ ^̂ /̂̂ ensure that 

^ The classiftcation review offhe material to be produced has been completed; 

^ Improperly marked documents have been coneded with proper markings; and 

^^hile M.R.E.505(d) does provide that'̂ l̂ â ny objection by the accused to the withholding ofinft^rmation or to the 
conditions of disclosure shall be raised throughamotion for appropriate reliefatapretriaIsession,"counseI should 
be aware that the sotne objections may be made and resolved at the Article 32 by the convening authority and, ifthe 
convening authority delegates the authority to the investigating offtcer, the investigating offtcer. LikeM.R.E.412, 
M.R.E.505 speaks ofthe militaryjudge as the decisionmaker. Despite that wording, R.C.M.405(i) provides that 
rules of privilege in SectionVo^the M.C.M.,like M.R.E.412,apply to the Article 32. The obvious tension 
between rules that seem to provide ft^r application by the investigating offtcer despite the fact that the investigating 
otftcer lacks any real attthority to invoke the sanctions ofamilitary judge has not been resolved. Ataminimum, the 
convening authority^sletter appointing the investigating otftcer should provide the investigating ofttcer with the 
authority to perform those tâ ks that clearly impact the conduct ofthe Article 32,such as issuance ot̂ aprotective 
order, ordering compliance with the notice provisions ot̂ M.R.E. 505(h), and ft^llowing the procedures within M.R.E. 
505(i) when the govemment has made the classifted material available to the hearing, wherethe original 
classiftcation authority or the convening authority do not make classifted inft̂ rmation available, there is little the 
investigating offtcer can do. A^ with litigation over the failure of an investigating offtcer to employ M.R.E4I2 
correctly at an Article 32,the likely route to seekaremedy for failure to provide classifted information at the Article 
32 where required would beamotion under R.C.M.906(b)(3)to reopen the Article 32, or order the disclosure to the 
defense for use at trial. Note that an objection by the govemment on grounds of privilege, rather thanasimple 
withholding of the documents bythe convening authority under M.R.E. 505(d)(5), will result in an ^̂ ^̂ ^̂ ^̂ 8 
proceeding under M.R.E. 505(i). 
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^ Classifted information no longer wananting protection in the interests ofnational 
security has been dedassifted. 

In other words, trial counsd must be sure that the dassifted document is properly dassifted 
befbre providing discovery ofany dassifted documenL While the proper classiftcation ofa 
document may be inelevant to the dements of an offense, it is necessary fbr invoking the 
protections ofM.R.E. 505 in order to avoid needless pretrial litigation overwhetheraparticular 
dassifted document is subject to the privilege because it is not marked properly. 

WTiile the formal protections ofM.R.E.505 privilege assertion are not yet available at this 
juncture, i.e.,pre-refenal, the convening authority can, through the protective order(see Section 
D, bdow), permit discovery ofinfbrmation with OCA approvaL While the classiftcation ofthe 
infbrmation may later be modifted asaresult ofthe classiftcation review,the convening 
authority,again with OCA approval, can permit discoverywith presumptive classiftcation 
markings that will ensure protection ofthe possibly dassifted infbrmation. 

Practice Pointer. It is possible fbr multiple versions ofthe same dassifted infrormation 
to be present inacase^ Additionally, different OCAs mayview the classilication ofthe same 
docuraent(containing information from both OCAs)differently. The trial counsd must resolve 
these confticts with the OCAs priorto using the infbrmation in anyproceeding. 

One suggestion is to limit discoyory,at least at the outseLtoaviewinginasccure space, rather 
than allowing physical custody by the defense inaproperly secure storage container. While this 
is notaprderred practice, in situations in y^hich pretrial time is short, this yyill serve the dual 
purpose ofensuring security over the dassifted infbrmation and facilitating substitution ofthe 
properlymarked infbrraation when the classification review is completed. These measures must 
not be unduly restrictive of the dcfense'srights of access. Incorporation of the discovery "mlcs 
of engagement" in the convening authority'sprotective order is highly encouraged(see Section 
Dbdow). 

C. Pre-Referral Discovery During the early stages ofadassifted infbrmation case, the 
convening atithority controls the pace and amotmt ofclassifted information tttmed over in 
discovery. Eflectiydy,it is the trial counsd who manages this process and coordinates these 
effbrts with the OCAs. Code 30 is always available to assist coordination efforts with 
intelligence agencies. It is not unusual fbr an extensive amount of classifted infbnnation to he 
tumed overto the defense in orderto properly prepare fbrthe Artide 32 process. M.R.E. 
505(d)(4) gives the converting authoritythis authority. The infbrmation can be provided in other 
formats and trial counsd should be aŷ are that these alternatives are available to avoid actual 
disdosure of dassifted infbrmation in discoyery,and later, at triaL 

1. Classified Information Alternatives. The permissible altematives are: 

(a) Redaction. The ftrst altemative redacting the dassifted infonnation out ofthe 
document is the prefened altemative when fhe dassifted infbrmation is not 
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relevant to the case. In other cases, the fact thatadocument contains dassifted 
infbrmation is relevanL but the substance ofthe classifted information and the 
propriety ofthe classiftcation are indevanL Examples of such offenses include 
yiolationsofl8USC^^ 798^ and 1924, and50USC^ 783(h),^al1ofwhichcan 
be assimilated under Art. 134. In addition,yiolations of general orders fbr 
handling dassifted infbrmation do not requireashowing that the classifted 
information at issue was properly dassifted, but rather that the infbrmation was 
marked as dassifted and was handled contrary to the governing orders. In such 
cases, trial counsd might redact all ofthe dassifted infbrmation from the 
document and leave the classiftcation markings. In cases in which the 
government must prove either that the infbrmation was properly dassifted or 
related to the national defense, trial counsd could sdectalimited amount of 
dassifted infbrmation to use as evidence fbr such purposes and redact the rest of 
the dassifted infonnation frora the documenL 

(b)Substitution. The next altemative is to replace the classifted infbrmation with 
asubstifute. Aportion ofthe document maybe replaced with language that either 
lowers the overall classiftcation ofthe document(e.g.,from SCI to Secret)or may 
make the entire document undassifted(fbr instance, i f only limited portions are 
dassifted). Many times, information may be rewritten to be more general or 
eliminate or obscure speciftc sources and methods, yet still keep much ofthe 
substance ofthe infbrmation atalower or unclassifted leveL The second type of 
substitution contemplated by the mle isasummary. Especially useftil fbr larger 
amounts ofclassified inlbrmation contained in docuraents, an unclassifted 
summary ofthe infbrmation may be substituted fbr the dassifted infbrraation, or 
fbr the entire documenL as appropriate. These options will require extensive 
coordination with the owner ofthe dassifted infbrmation to ensure that the 
proposed substitutes are, in facL unclassifted. All ofthe intelligence agencies are 
familiarwith these methods of substitution because theyprepare them ona 
routine basis for cases that the Department ofJustice prosecutes using ClPA. 
Remember, the origins ofM.R.E. 505 lie in CIPAand these altematives should be 
the trial counsd'sftrst option fbr introducing evidence at trial rather than 
immediately succumbing to the lure ofadosedsession,with its attendant 

* "Under section 798, the propriety of the classification is irrelevant. The fact of classification of a document or 
documents is enough to satisfy the classiftcation element of the offense." United States v. Boyce, 594 F.2d 1246, 
1251 (9"" Cir. 1979), cert, denied 444 U.S. 855 (1979). 

"There is no suggestion in the language of Section 783(b), by specific requirement or otherwise, that the 
information must properly have been classified as affecting the security of the United States. The essence of the 
offense described by Section 783(b) is the communication—by a United States employee to agents of a foreign 
govemment—of information of a kind which has been classified by designated officials as affecting the security of 
the United States, knowing or having reason to know that it has been so classified. The important elements for 
present purposes are the security classification of the material by an official authorized to do so and the transmission 
of the classified material by the employee with the knowledge that the material has been so classified. Indeed, we 
think that the inclusion of the requirement for scienter on the part of the employee is a clear indication of the 
congressional intent to make the superior's classification binding on the employee, once he knows of i t " Scarbeck 
V. UnitedStates, 317 F.2d 546, 558-59 (D.C. Cir. 1963), cert, denied 374 U.S. 856 (1963). 
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procedural complications (i.e., G^^^^^^ hearing) and opportunities to introduce 
appellate enor. Substitutions are also an excellent method of dealing with 
information that will be refened to routinely throughout the triaL Acoded 
substitution is often used to avoid the necessity of going into dosed session to 
prevent inadvertent disdosure to the public. An example might he the narae ofa 
covert intelligence agency employee. In suchacase, the Govemment might 
substitute "CIA employeel"or "John Doe" in place ofthe real name. 
Pseudonyms were used in suchaway fbr certain witnesses in the SEAL detainee 
abuse trial, ^^^^^^^^^^^^.^y..^^^^^. This practice was upheld againstachallenge 
that it violated the accused'sSixth Amendment right to confront the witness 
againsthim^^^,(^^^^^^^^^^.^i^.^^^^^^^^,35ML 396,405-10(CMA.1992), 
^^^ .̂̂ ^^^^^^507U.S.1017(1993). In the Weinmarra case, the name ofthe 
country that received the dassifted infbrmation from the accused was, and 
remains, dassifted. In place ofthe country name,"CountryX" was used during 
theplea and sentendng, thus avoiding the need fbr dosed sessions. 

(c)Stipulation. The third altemative to the disdosure ofclassifted infbrmation in 
discoveryor the use of dassifted infbrmation at trial, isastatement admitting the 
relevant facts the dassifted infbrraation would tend to prove. This usually takes 
the form ofastipulation between the parties. This isavery effective method to 
protect dassifted infbrmation and have the Artide 32 investigation and court 
martial as open to the public as possible. It isamethod that is used often in 
federal trials under CIPAand one that deserves much raore consideration in 
courts martial involving dassifted infbrraation. Stipulations raay be hdpftil to 
both sides to nanow the issues to be litigated at trial and assist in shaping the 
case. Given the requirement ofR.C.M. 806(b)(2)that reasonable altematives to 
dosing the court martial must be considered, the stipulation admitting relevant 
facts that the dassifted infbrmation would tend to prove is an important 
altemative to consider. As an example, assume the defense wants to introduce 
dassifted operational and intelligence infbrmation to show the extent ofthe 
threat/violence faced byaunitinaparticular area. Rather than introducing all of 
the dassifted details,astipulation of fact acknowledging the level ofthreat and 
providing an unclassifted description ofthe conditions faced by the unit would 
likdysttff ice. 

Practice Pointer. Thedefense team mayfind that the stipulation alternative is the raost 
beneftcial altemative fbrthe accused. By deftnition,astipulation must be agreed to bythe 
parties and the accused. This creates opportunities fbr creative drafting and is another 
opportunity fbr advocacy on behalfofthe clienL ^^^,^.^^TumingTheTab1es: Using The 
Goycmraent's Secrecy And Security Arsenal For The Benefit OfThe Client InTenorism 
Prosecutions, SamA.SchmidtandJoshuaLDratd,^^A^r.^.^^/^.^^^^.^^,^^ Ifthe 
defense is unwilling to enter intoastipulafion, the government may altemativdypropose to 
admit certain facts the dassifted infbrmation would tend to prove and seek court approval to 
allow the goyemment'sadmission overthe defense objection. In other words, there remain 
ways fbrthe govemment andjudges to ensure creative drafting is notusedfo introduce 
irrdevanf dassifted infbrmation into the triaL 
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These altematives are designed to mî ^̂ ^̂ ize the release of dassifted information and have 
as openacourt-martial as possible, b^ .̂thcy do not necessarily mean less work fbr trial 
counseL The redaction of dassiftedi^^iination by itselfis straightforward and if the 
defense stipulates to its admission in l̂̂ cted form, there is no need to assert the 
classifted infbrmation privilege. The Â lacted docuraent should still be submitted fbra 
classiftcation review to ensure that w' it has not been redacted does not in the aggregate 
disclose dassifted infbrraation. Ifth^ l̂ f̂ense is not willing to stipulate that tho redacted 
material is not relevant to the case, or ^̂ ntests the redaction(depending on the purpose of 
the redaction), the government must^^crt the dassifted infbrmation privilege over the 
redacted infbrmation. Likewise,whe^tindassifted substitutes are proposed in lieu of the 
actual classifted infbrmation, and the ^̂ fcnse objects, classiftcation reviews are required 
because dassifted infbrmation is bein^ withheld. As fbrundassifted stipulations, the 
need fbradassiftcation review will ^̂ r̂̂ n̂d on the particular facts and drcumstances of 
each case. In any case, however, the lipulation or substitution should be reviev êd by the 
originator ofthe dassifted infbrraatioiin order to ensure that it does not contain any 
dassiftedinfbrmation. 

2. ProtectiveOrders. Dining the pi icfenal stage, ifthe Government agrees to 
produce dassifted discovery to the d̂ ^̂ nse, the convening authority may disclose it 
"subject to conditions that will ^uardî ^ainst the coraproraise ofthe infbrmation." 
M.R.E. 505(d)(4)(emphasis added.), ^ne type of condition that could be used isa 
protective order,which is speciftcally lAlcned to inRule fbr Courts-Martial 405(g)(6). 
Although R.C.M 405(g)(6) does noti ^̂ uiie the entry ofaprotective order, the convening 
authority should, ataminimura,cntciipiotectiye order when dassifted infbrmation is 
disclosed to the defense. The protecL^corder should contain all the provisions ofM.R.E. 
505(g)(l)(B) (F). Sample protective tders are included in this guide as appendixes to 
Chapter6. However, it should be not dthat the only speciftc suggestion ofa^re^ 
referral protective order comes inRB^ .̂M405(^)(6). The language used in M.R.E. 
505(d)(4) is "conditions,"amuchbn îdcr terra which raeans the convening authority is 
only limited by his imagination and tl î  Constitution in developing conditions designed to 
ensure the protection ofclassifted infA^^^ation. Some "conditions" that would not be 
considered unusual,but are certainly ^OT required inadassiftcd infbrraation case are: 
requiring the defense to haye^GSA^^^provodsafeprior to storing dassifted raaterial in 
government defense spaces; usinga' Biding room" asacentral point of storage fbr all 
dassifted infbnnation, thereby proviB̂ ^̂ g access to the material, but not providing copies; 
and requiring the accused to be in the ^̂ icsence ofhis counsd oradeared meraber ofthe 
defense team ŷ hen the accused is rev A v̂ing classifted infbrmation in the case. 

WTiile not spedftcallyprovided fbr u l c r theRCM.or the M.R.E.,tho defense may 
object to the terms of the protectiveo^^r imposed by the convening authority if the 
defense believes the terms are unduly BAstrictive or otherwise interfere with the rights of 
tfieaccused^^^L^^^^^^^^^^^.^iB^^^^^^,53M.J425 (CAAF2000)(the 
commenting thaf the convening auth^ity'sappointmont of an Investigation Security 
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Offtcer to monitor conversations between defense cotmsel and the accused "does not 
appear[to be thejleast restrictive means ofproviding appropriate protection of dassifted 
infbrmation and appellant's right to counsd under thcSixth Amendment and Artide 27, 
Uniform Code ofMilitary Justice,10USC^ 827.") SeealsoL^^^^^^^^^^^ .̂̂ y.̂ /̂̂ ^^^ ,̂60 
M.J.1(C.A.A.F.2004). Inarecentnonespionage case, defense objections to the 
protection order terms and "spedal instmctions"issued by the convening authority were 
the subject of an extraordinary writ thaL again, made it all the way to the Court of 
Appeals fbr the Armed Forces. ^^^^^^^ .C^^^^^^^^ .A^^^/^^^^^^^ /^^^^ 
C^^^^^^,61M.J.14(C.A.A.F.2005). In this case, the convening authority'sinitial 
Artide 32 convening order had not permitted the introduction ofclassifted infbrraation. 
After an extraordinary writ was ftled with the NavyMarine Corps Court ofCriminal 
Appeals,areyised order was issued directing the investigating offtcer to inform the 
convening authority i f i t appeared that there ŷ as dassifted infbrmation requested by the 
defense that the investigating offtcer thought was relevant to the case. Although the 
second order effectivdymooted the extraordinary wriL CAAF speciftcally stated that the 
accused could ftleaftirtherpetition fbr extraordinary relief uponashowing that the 
convening authority"did and continues to refuse to permit the investigating offtcerto 
consider dassifted infbrraation in the hearing that the investigating offtcer deeras relevant 
to the investigation.^^7^. 

3. Article 32 Proceedings Artide 32 proceedings, like courts martial, are open to the 
public. This means that Artide 32 investigations may only be dosed in accordance with 
the procedures discussed in the next chapter. Under M.R.E. 505,the assertion ofthe 
classifted infbrmation privilege may not occur at the Artide 32 stage ofthe courtmartial 
proceeding. Instead, under M.R.E. 505(d)(5), the convening authority may chose to 
withhold disdosure ofthe infbrmation, ifdisdosure would cause identiftable damage to 
the national security. Where the infbrraation is withheld, the investigating offtcer does 
not holdahearing under M.R.E. 505(i) to determine the dassifted information's 
relevance and necessity to an dement of an offense. Those provisions all applypost 
refenal, in front ofthe militaryjudge. I f the convening authority provided dassifted 
infbrmation to the defense in discoyery,it is entirely possible that dassifted infbrmation 
will be introduced during the Artide 32 proceeding, by one ofthe parties or through 
witness testimony,without substantive discussion of their contents. This is most 
commonly referred to as the "silent witness rule." Altematiyely,the parties may decide 
to introduce the evidence inaclosed session. When that happens, the investigating 
offtcer will need to conductadosure hearing underRCM. 806(b)(2), as discussed in 
ChapterlO. 

Convening authorities should seriously consider avoiding convening orders that bar the 
introduction ofclassifted infbrmation at Artide 32 proceedings or that order the entfre 
proceeding to be held either inaclosed or open fomm. Barring the introduction of 
classifted infbrmation and ordering an entirely open proceeding may deprive the accused 
of tho opportunity to effectivdy represent himself and unconstitutionally restrict his 
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presentation ofevidence in his defense.̂  By ordering an entire Artide 32 proceeding to 
be held in dosed session,aconyening authority is almost certainly going to violate the 
accused'sSixth Amendment and public'sFirst Amendment rights to an open triaL ^^C, 
.^^^^.^^^ '^/ / ,47ML 363,365 ( C A A F 1997),^^^^^^^^^^^.^yG^^^^^^^,2M 
(C.M.A. 1977). Because there may be cases in which the government does not foreseea 
defense request fbr discovery ofclassifted infbrmation, the investigating offtcer may have 
to notify the convening authority "as soon as practicable" upon receipt of sucharequesL 
R C M 405(g)(l)(B) 

(a). ReasonablyAvailable? Upon receivingadefense request fbr discovery of 
dassifted infbrmation or permission to use dassifted information in the 
proceeding, the investigating offtcer (beyond notifying the convening authority) 
must make an initial determination y^hether the infbrmation requested is 
"reasonably available." R.C.M.405(g)(2)(C). "Evidence is reasonably available 
i f its signiftcance outweighs the difftculty,expense,dday,and effect on military 
operations ofobtaining the evidence." R.C.M.405(g)(l)(B). The deterraination 
ofwhether dassifted evidence is reasonably available would rest on the normal 
factors for determining whether infbrmation must be produced; this is,whether 
the requested infbrmation is relevant to the investigation, not cumulative, and was 
requested inatimely manner. 7 .̂ 

I f the investigating offtcer ftnds dassifted infbrmation requested by the defense to 
be reasonably available, the investigating offtcer must request the "custodian of 
the evidence" to produce iL Ifthe custodian ofthe evidence determines the 
dassifted evidence is not reasonably available, the investigating offtcer and the 
accused are bound by that determination. R.C.M.405(g)(2)(C). With respect to 
dassifted infbrmation, the "custodian of evidence" may include both the OCA 
and the convening authority. The originator isacustodian of the evidence 
because it raay be the only agency with physical custody ofthe evidence and it 
raay bar another holder ofthe evidence frora releasing it without the originator's 
approvaL The convening authority may also beacustodian ofthe evidence i f i t 
has physical custody ofthe evidence. However, unless the convening authority is 
also the OCAfbr the classifted infbrmation, the convening authority lacks the 
authority to release the classifted infbrmation without the consent ofthe 
originators 

I f the defense objects toadetermination that dassifted evidence is not reasonably 
available, the investigating offtcer must indudeastateraent ofthe reasons fbr that 
deterraination in the record ofinvestigation. R.C.M.405(g)(2)(D). The 

^Seethe discussion of ^^^^.C^^^^^^^^,^^^^^^^^^^^^^^^^C^^^^^^,6IM.J.I4(C.A.A.F.2005) 
under subsection2on protective orders for an example ofacase in whichaconvening authority attempted 
to restrict the introduction of classifted information at an Article 32 proceeding. 

^ See Chapter2foradiscussion ofhow Executive Order 13526 ^4.I(i)(I)^^alterthe need to obtain originating 
agency'sconsent for documents created after 27 June 2010. 
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govemmenL therefore, should be prepared to assist the investigating offtcer in 
raakingafull and articulate record of the reasons relied upon by the OCA and the 
convening authority ifboth have determined the dassifted evidence is not 
reasonably available. Agood record on this determination wift he important 
since, if the case is refened toageneral courtmartial, the accused is permitted 
under R.C.M.s905(b)(l)and906(b)(3)to move the military judge to reviey^ the 
deterraination duringapretrial session. Unless the defense request was wholly 
frivolous, the defense should ftle sucharaotion as soon afterrefenal of charges as 
possible. 

(b)DefenseDutyofNotiftcation. Although M.R.E. 505 reads as ifthe notice 
provisions only applypostrefenal,recaft that R.C.M.405(i)raakesPartVofthe 
M.R.E.'sapply at the Artide 32. Therefbre, the M.R.E. 505(h) requireraent that 
the defense notify the govemment ifthe defense intends to disclose or to cause the 
disdosure ofclassifted information applies at the Artide 32. Regardless, the 
convening authority,fbr any matter in which dassifted infbrraation raay be in 
issue, should placeanotice requireraent on the defense in the Artide 32 
convening order. The intent ofthe M.R.E.505(h) notice requirement is to alloys 
the government tirae to coraplete any necessary classiftcation reviews and to 
decide whether or not to invoke the privilege. It is also intended to allow the 
hearing to accommodate dassifted infbrmation without compromise. Although 
privilege may heanonissue at the Artide 32 stage, the need to get classiftcation 
reviews and be prepared to address potential closure issues is very importanL The 
convening authority should require the defense to provide this notice wdl in 
advance ofthe date ofthe Artide 32 proceeding, even ifthis means delaying the 
Artide 32 longer than would occur inanonclassifted infbrmation case. In short, 
the convening order should order the defense to coraply with the notice 
requireraents ofM.R.E.505(h), discussed more ftilly bdow. 

D. Post-Referral Discovery. M.R.E.505(e)places the postrefenal processes squarely in the 
lap of the military judge,who is to set the timing ofrequests for discoyery,the defonse notice 
obligation under subsection (h), and the in camera review hearings of subsection (i). The 
convening authority'srole is now conftned to responding, on behalf ofthe government 
(including the intelligence comtnunity), to the rulings of the tnilitary judge. M.R.E.505(f). 

1. ProtectiveOrders. When the govemment has previously disclosed dassifted 
infbrmation to the defense, or has agreed to do so post refenal, the onus is on the 
govemmenL under M.R.E. 505(g), to request an appropriate protective order from the 
militaryjudge. Trial counsd should ALWAYS request suchaprotective order in 
classifted infbnnation cases. The order previously issued by the convening authority is 
arguably no longer eftedive now that the militaryjudge is in control ofthe litigation. Of 
course, the defense counsd and accused'sduty to safeguard dassifted infbrmation as 
embodied in the non-disclosure agreement they already signed does not go away. Still, 
the protective order issued by the militaryjudge ensures that all the parties are aware of 
the militaty judge'srequirements and expectations withrespoct to dassifted infbrmation. 
Ataminimum, the protective ordorproposed by the govemment fbr the military judge 
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should include all ofthe provisions discussed in subsections M.R.E. 505 (g)(1)(A) 
through(G). 

2. Alternatives to FuU Disclosure. After refenal, under M.R.E. 505(g)(2)the military 
judge, like the convening authority befbre him, is authorized to approve the same 
altematives to full disdosure oruse: redaction, substitution, and admissions ofrdevant 
facts. The same considerations as discussed above with regard to those altematives also 
apply post refenaL Under this section, however, the railitaryjudge is required to 
consider whether"disdosure ofthe classifted infbrmation itselfis necessary to enable the 
accused to prepare for trial." Note thataftnding that certain dassifted infbrmation itself 
is "necessary" to prepare fbr trial does not guarantee that the inforraation will be allowed 
to be used at trial, or used in its dassifted form. Any raotion by the government for using 
these altematives are to be considered by the judge ^^^^^^^^^,which utilizes the 
procedures contained in M.R.E.505(i), the operation ofwhich is discussed more fully 
bdow. 

3. ^ B ^ ^ MateriaL Notwithstanding the number ofmethods and opportunities the 
government has to avoid full disdosure ofclassifted infbrmation, defense counsel are 
likelyto assume that potentially exculpatory infbrraation regarding the accused must be 
disclosed under the principles o f^^^^y .^^^ /^^^ , 373 U.S.83 (1963)andR.C.M 
701(a)(6). However, this assumption may be enoneous when the infbrmation at issue is 
dassifted. The typical practice in courts martial is for the government counsd to 
disclose, per R.C.M 701(a)(6),"the existence of evidence known to the trial counsd 
which reasonably tends to: (A)negate the guih of the accused of an offense charged; (B) 
reduce the degree of guilt of the accused of an offense charged; or(C) reduce the 
punishment." This is the codiftcation ofthe constitutionally required test set fbrth by the 
SupremeCourt in^^^ : i^y^^^ /^^^ and G^^/^^y^^,405U.S 150(1972) 

The major factor complicating the discovery ofclassifted inforraation is that regardless of 
the defense's need-toknow,the Government may not be able to disclose classifted 
infbrraation to the defense without the consent ofthe agency originating that infbrraation. 
For events covered by E.O.12958, "An agency shall not disclose infbrmation originally 
dassifted by another agency without its authorization." E.O. 12958,^4.1(c). However, 
E.O. 13526 states this may be possible if the OCA hasn'tpreviously indicated that prior 
approval to disseminate the infbrmation is required.̂  Ifthe OCA reftises to release 
exculpatory material, then the exculpatory material carmot be provided to the defense. Of 
course, from the defense StandpoinL this is not all bad as the failure to provide 
exculpatory material would require the railitary judge to impose oneofthe sanctions 
listed in M.R.E. 505(i)(4)(E) because exculpatory infbrmation certainly meets the 
heightened discovery standard fbr dassifted infbimation ofrdevant and necessary to an 
element ofthe offense oralegally cognizable defense." M.R.E. 505(i)(4)(B)and 505(f). 

The biggest hurdle in dassifted infbrraation is simply determining whether anypotential 
^ ^ ^ ^ infbrmation even exists, especially when intelligence agencies are involved in the 

See Chapter2foradiscussion ofhow Executive OrderI3526 ^ 4 . I ( i ) ( I ) ^ ^ alter the need to obtain originating 
agency'sconsent for documents created after 27 June 2010. 
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case. Because most military lawyers are not familiar with the opention ofintelligence 
community agencies, neither trial nor defense counsd raay even kn.̂ w what to ask fbr. 
One possible solution is fbr counsd to look to the Department ofJt^^tice procedures fbr 
dassifted infbrmation in federal crirainal cases fbr some good mies ^^f thumb. In any 
evenL Code 30 is well-suited to assist in this area. 

Section 2052 oftheU.S.Attomey'sManual,Title9Criraina1 Resource Manual 
("Manual"),^sets fbrth DoJ procedures for "Contacts with the Intel'igcnce Community 
Regarding Criminal Investigations or Prosecutions." The guidance l̂iscusses the concept 
ofa"pmdentialsearch"ofIntdligence Community (IC) ftles, geneally befbre charges 
are broughL ifthe government has "objective articulable factsjustitying the conclusion" 
that IC ftles "probably contain dassifted infbnnation that may hav^^inimpacL'on 
charging and other decisions. Ofcourse, one means by whichapr^^^cutor can come to 
this conclusion is byadetailed proffer inadiscovery request by thedefense fbr 
information known or believed by the accused to be in the IC ftles. This certainly makes 
thegovemment'sobligationtoconductapmdentialsearchthatmuh more compelling. 

Along those lines. Section 2052 ofthe Manual also details whena^iosecutor is 
compelled to search fbr discovery material within IC ftles. Becauŝ ^ we recommend to 
cotmsel that they read the Manual we will not repeat the Manual's^^^ntent̂ ^^^^^^ here. 
However, the relevant sections raay be summarized as fbllows: 

[Thejprosecutor's afftrmative obligation to search the IC fti slbr^^^^material 
is not triggered merely by the defendant's(or the prosecutoi'^)speculation that 
such ftles contain discoverable infbrmation. Nor is the gov^iiiinent required to 
search the ftles ofevery intelligence agency that conceivabty may have 
exculpatory infbrmation. On the other hand,where therein inexplicit request fbr 
discovery that has been approved by the court, the scopeofthe search may have 
to be broadened. It may not reasonably be conftned to merdythe prosecution 
teara i f there are known facts that support the possible exisL nccdsey^here of the 
requested infbrraation...If the prosecutor has actual or irap'icd knowledge that 
the IC ftles contain...Jencks[orj.^^^^ materials, the proscutor must search the 
IC ftles 

Manual, Sections2052(2)(a),2052(2)(b) 

The bottom line is that there are no ftshing expeditions fbr classiftc^ii^ateriaL The 
intelligence comraunity and its litigation attomeys will not tolerate ^nch forays. 
However, they will respond to court orders based on nonspeculati^Adefense requests. 
Defense counsd will best serve thdr client by making such request^as speciftc as 
possible. By doing so it is much easier to locate the infbrmation aî  ^̂ ng the vast amotrats 
of data held by the intelligence community and it is harder fbr thegovernment to denyfhe 
requesL 

^Available at http://www.usdoi.̂ oy/usao/eousa/foia readin^room/usan Î tle9/crm02052.htm. 
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4. Disclosure of ̂ ^ ^ ^ Information. Determining the existence ofpotential ^ ^ ^ ^ 
material does not completely answer the question ofwhether it has to be disclosed to the 
defense. There isalimited amount ofmilitary case law on this topic. However, L̂ ^̂ ^̂ ^̂  
^^^^^.^y^^^^^^^^,31MJ 8 4 9 ( N M C C A 1990), whichappliodaCIPAanalysisto the 
discovery of potentially exculpatoty infbrmation atacourtmartial, is particularly hdpfuL 
The standard the court used is set forth in (^.^.y.^^^^^^^^, 353 U.S.53 (1957). At its 
essence, the standard isa3part test on relevance; the existence ofacolorable privilege; 
and whether the infbrmation is "helpful to the defense"or "is essential toafair 
determinationofacause."^^^^.^.,L^^^^^^^^^^^^.^y.T^^^.^,867F.2d617(DC Cir. 1989); 

(̂ ^̂ ^̂ ^̂ ^̂ ^̂ .̂̂ y..̂ ^̂ .̂̂ .̂ ^̂ ^̂ ,̂382 F.3d.453 (4^^ Cir. 2004) In essence, i fan altemative 
(summary,substitution, stipulation) to disdosure would provide the accused with 
substantially the same infbrraation as the actual dassifted infbrmation itsdf,which 
should satisfy the govemment's.^^^^ obligation, then the actual classifted infbrmation 
need not be produced. 

5. Jencks Act/R.C.M. 914 Prior Statements. R.C.M.914codiftosformi1itary courts
martial the provisions of the Jencks Act(18U.S.C.^3500), which relates to prior 
statementsofawitness available in discovery to the opposing side fbllowing that 
witness'stestimony. The usual R.C.M.914mles do not apply,howeyer,when the 
witness'sprior statement contains dassifted information. When the classifted 
infbrmation privilege is invoked against disdosure of such statements because of their 
dassifted nature, the militaryjudge raust conduct an ^^^^^^^^^ review ofthe raaterial to 
determine whether the dassifted statement is consistent or inconsistent with the witness's 
testimony. Ifthe statement is consistenL then thejudge will excise the consistent 
dassifted portion frora the prior statement and deliverthe redacted statement to the 
defense. Ifthe statement is inconsistenL then the militaryjudge must give the 
government an opportunity to invoke 505(i) proceeding. Essentia11y,thereisnoharmin 
not disclosing prior consistent stateraents to the defense. However, the onus of making 
that determination is placed on the railitary judge. Ifthe militaryjudge ftnds that the 
statement is inconsistenL but the govemraent still refuses to permit disdosure to the 
defense, this, again, presents an opportunity fbr the defense to get the militaryjudge to 
invoke one or more ofthe sanctions ofM.R.E.505(i)(4)(E) against the govemmenL 

Ifthere are prior statements ofwitnesses that are classifted, those stateraents will need to 
undorgoadassiftcation review just like any other potential dassifted evidence to bo used 
at triaL Trial counsd and staffjudge advocates need to plan accordingly,wdl in advance 
of trial, so that delays will not derail the court martial process. The defense is also 
obligated to notify the government under M.R.E. 505(h) ifthey are aware ofany prior 
stateraents by defense witnesses that raay be dassifted. This will perrait the govemraent 
the tirae to haveadassiftcation review corapleted and determine whether or not it will 
invoke the dassifted infbrmation privilege overthe materiaL 

6. Defense Duty ofNot i f ica t ion.MRE 505(h)(l)imposesamandatoryrequireraent 
on the defense to notify the government of any dassifted infbrmation that it "reasonably 
expects to disclose or to cause the disdosure of" in any phase ofthe courtmartial 
proceeding. It should he noted upfront that there is no reciprocal notice requirement 
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within M.R.E. 505(h) imposed on the govemmenL This is very different from most other 
R.C.M. notice proyisions,which generally impose reciprocal notiftcation requirements on 
the govemmenL Despite the lack ofredprocalnoticc,where the government does intend 
or expect to disclose infbrmation at trial, the defense will get notice either at the 
evidontiaty stage under M.R.E.505(i),or at the closure stage underRCM. 806(b)(2), as 
the government will have to move the court fbr authority to conductadosed session fbr 
purposes oftaking dassifted evidence Since notice will occur anyway,defense counsel 
should consideramotion requesting reciprocal notice from the govemraent at the same 
time defense nofice is due. After all, ifthere is any case where the militaryjudge and the 
parties want to avoid trial by surprise, it isacase involving dassifted infbrmation. The 
court must know this evidence is coming in order to adequatdy prepare fbr the hearing. 

The M.R.E. 505(h) defense notice must bo served on trial cotmsel and the militaryjudge 
within the time frame spedfted by the militaryjudge or, i fno time has been spedfted, 
prior to anaignmenL M.R.E.505(h)(1). This notiftcation obligation isacontinuing duty 
and the defense must notify the trial counsd and militaryjudge "as soon as possible" 
after leaming ofthe reasonable expectation to disclose infbrmation for y^hich notice was 
not previously given. M.R.E. 505(h)(2). Tho notice must indudeabrief description of 
the dassifted infbrraation but must be "more thanaraere general statement ofthe areas 
about which the evidence raay be introduced."M.R.E. 505(h)(3). Rather the notice 
"must stato,withparticularity,which iteras of dassifted infbrmation he reasonably 
expects will be revealed by his defense."^^. This provision is in keeping with the idea 
that ftshing expeditions fbr dassifted infbrmation are not allowed. The defense must list 
the particular iteras of dassifted infbrraation that wift be used at triaL SeeL̂ ^̂ ^̂ ^̂ ^̂ ^̂ .̂̂  
y^^/ i^^^^,NMCCA 200200494, 2006CCALEX1S106(N M C C A May10, 
2006)(ftnding M.R.E.505(h)notice requirements constitutional), 64 M.J.437, 
2007CAAFLEX1S 873 ( C A A F 2007) 

Although "particularity" refers to identiftcation ofthe dassifted infbnnation to the extent 
possible, and not the intended use ofthat inforraation, it raay not be entirely possible fbr 
the defense to avoid sharing tho purpose fbr which it intends to use the infbrmation. 
Underthe procedures ofM.R.E.505(i), discussed in the next section, ifthe government 
objects to information contained in the defense notice on dassifted privilege grounds or 
proposes at̂  alternative to the re^tie^ted defense information, the defettse w i l l tteed to 
argue why the infbrmation itselfis relevant and necessary to the dcfense'scase. 
Likewise, there may he situations in which tho govemment argues that the dassifted 
infbrraation sought by the defense is not relevant underthe standard ofR.C.M.401 
(discussed in sectionEbdow). In such an instance, the defense will also need to reveal 
to the govemraent and the railitaryjudge tho intended use that raakes the infbrraation 
relevant to the case. 

Practice Pointer. Defense counsd should note that tho notice requirement encompasses 
not only information that the defense intends fo disclose ifsdf^ hut also that which it reasonable 
expect to cause to be disclosed, fbr instance on cross examination of witnesses during the 
govemmont'scase-inchieft Dofonsecounsdmustcarefullyplanout all aspects ofthdr case 
wdl in advance to ensure that they are not foreclosed from pursuingadassified line of 
qtiestioning.^^^M.RE.505(j)(4)(permif^t^^goyommontohjodiontoanylineofinquttynof 
p rcv ious ty foundtobordeva i^d^^^^s^^^h^^nse) 
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7. The .^^C^^^^^ Proceeding. The evidentiary hearing to which all M.R.E. 505 roads 
lead̂ ^ is the ^^^^^^^^^ proceeding under M.R.E. 505(i). The primary purposeoftho^^^ 
^^B^^^^ proceeding is to litigate the govemraent'sassertion ofprivilege over dassifted 
infbrraation. As it is rare that infbrmation is withheld from disdosure to the accused,̂ ^ 
the secondary purpose of the ^^^^^^^^^ proceeding is oyidentiary,i.e.,the consideration 
and approval ofclassifted infbrmation altematives and substitutes. The^^^^^^^^ 
proceeding is separate from the hearing used to dose the courtroom. Ahearing to dose 
the courtroom has traditionally been calledaG^^^^^^^ hearing, but is actually bost 
thought of asahearing under R.C.M. 806(b)(2)and is discussed in the next chapter. 

M.R.E.505(i)(2)places the burden ofmoving fbr an ^^^^^^^^^ proceeding on the 
govemmenL after all, it is the govemment'sprivilege. The government needs to provide 
the dassifted infbrmation at issue and an affidavit to the railitary judge,who examines 
the material The affidavit must deraonstrate that tho disdosure ofthe 
infbrraation could cause daraage to the national security in tho degree required to wanant 
classiftcation underthe applicable Executive Orders and regulations. The classiftcation 
review completed by tho subject matter export and endorsed by the Original 
Classiftcation Authority fulftlls this requiremenL The railitaryjudge does not review the 
propriety ofthe classiftcation, but does ensure that tho infbrmation has been dassifted in 
accordance with the Executive Order. As discussed in Chaptor7,oyory properly 
prepared classiftcation review wift describe the reasonably expected damage to national 
security in tho term concomitant with tho requisite lovd ofclassiftcation: damage fbr 
Conftdential; serious damage fbr SecroL and extrerady grave damage fbrTopSecroL 
Once tho military judge reviews the properly prepared classiftcation review afftdaviL he 
or sho will conduct an ^^^^^^^^ proceeding. 

Although there are repeated references to this as an ^^^^^^^^^ proceeding, all such 
proceeding are not also .̂̂ ^^^^^ because the defense hasarole to play in some ofthem. 
The government is required to give the accused notice ofthe infbrraation that is the 
subject ofthe ̂ ^^^^^^^^ proceeding. This is to allow the defense the opportunity to 
prepare an argument to be presented to tho military judge regarding tho material that is 

The other sections that refer to the in camera proceeding are: (e), (g)(2), (g)(3)(B), and (h)(4). 
^̂ One of the rare instances was thecase of ^^^^^^^.^^^^^.^^.L^^^^^^^,3tM.J. 849 (N-M.C.M.R. 1990), affdtn 
relevant part and set aside in part 35 M.J.396 (C.M.A. 1992). In the govemment withheld the name and 
background information ofagovemment agent who was called to testify about facts that would corroborate 
Lonetree'sconlession. The agent was to testily thataknown Soviet agent appeared atatime and place indicated by 
Lonetree as the location he was to meet this known Soviet agent The trial judge agreed with the govemment's 
motion and allowed the agent to testify under the pseudonym John Doe,without his real name and background being 
known to the accused and his counsel. The Navy-Marine Corps Court ofMilitary Review and the Court ofAppeals 
for the Armed Forces both determined that withholding the information did not violate the accused'sSixth 
Amendment confrontation right because the accused had all thatwas needed to place the witness'̂ in his proper 
settinĝ ^ and to provide the context fot̂  the testimony. L^^^^^^^, 35 M.J. at 42 43. 

914 
FOROFFICIALUSEONLY 



FOROFFICIALUSEONLY 

the subject ofthe proceeding. If tho dassifted infbrmation has never been raade available 
to the accused in cotijunction with pretrial proceedings, then the govemraent raay provide 
agonoric description ofthe material to the defonse team. This generic description raust 
be approved bythe railitaryjudge. Iftho dassifted information has previously boon 
available to tho accused during tho course oftho proceedings, usually in discovoty, then 
tho govommont'snotico must speciftcally identify tho infbrmation that will be at issue in 
the proceeding. Thus, the more tho accused knows about tho infbrmation, tho moro 
infbrmation must bo contained in the govemraent'snotico. 

Befbre the railitaryjudge raakes his mling, both the govemraent and tho defense are 
given the opportunity to briefand argue their respective positions to the railitaryjudge, 
ostensibly as part ofthe ̂ ^^^^^^^^ proceeding. Ifthe railitaryjudge ftnds, inwriting,^^ 
that tho dassifted infbrraation is "relevant and necessary to an dement of the offense ora 
legally cognizable defense is otherwise admissible in evidonce,"M.R.E. 
505(i)(4)(B)(oraphasis added),the railitaryjudge can then order tho govommont to 
disclose tho infbrmation to tho accused fbr use at triaL Tho govommont then has the 
option to either produce tho material, stipulate to admissible facts, orpropose an 
altemative that tho militaryjudge ftnds an acceptable substitute. Ifthe militaryjudge 
ftnds there is no acceptable substitute or replacement fbr tho raaterial itself and the 
government still refuses to disclose tho infbrmation(as is its prerogative), then tho 
militaryjudge "shall issue any order that the interests ofjustice require" pursuant to 
M R E 505(i)(4)(E) M R E 505(i)(4)(E)proyidesanonexhaustiyelistofpossiblo 
sanctions. 

M.R.E.505(i)(4)(D)makes it dearthatafuft discussion of evidentiary altematives to fiift 
disclosure isaprimary purpose oftho in camera proceeding. The mle dearly . 
contemplates situations in which the government does not contest the relevance, 
nocossity,and admissibility of tho dassifted infbrmation. In such circumstances, tho 
focus oftho inquiry is not whether the infbrmation should bo disclosed or noL but 
whether or not there is an acceptable altomativo. "Acceptablo,"ofcourso,isuptothe 
military judge,whose decisions will be subject to appellate review as the record ofthe 
^^^^^^ proceeding, induding the complete version ofthe dassifted infbrraation, is 
sealed and attached as an appellate exhibit to the record oftriaL 

8. Consequences for Invoking the Classified Information Privilege: Sanctions 
Under M.R.E.505(i)(4)(E) and M.R.E. 505(f). Although thoy arophrasedinasimilar 
fashion, the sanctions ofthese two sections arise under very different drcumstances. The 
militaryjudge has tho ultimate sanctioning authority in both set of drcumstances, 
however, M.R.E. 505(f) govems when the convening authority carmot obtain tho 
classifted infbrmation at issue,wheroas M.R.E.505(i)(4)(E) govems when the convening 
authority has obtained the dassifted infbrmation, the govemraent has unsuccessfully 
sought tho court'sapproval to produce an altemative to ftill disclosure, and still declines 
to produce the dassifted infbrraation itself. The railitaryjudgo'soptions are greater 
underMRE 505(i)(4)(E)thanunderMRE 505(f) PursuanttoMRE 505(i)(4)(E), 

M.R.E.505(i)(4)(C) states that the information may not be disclosed "̂ û nless the rnilitary judge makesawritten 
determination that the information meets tlie standard set forth(above .̂"temphasisadded^ 
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the military judge may do nothing. Strike testiraony,or even disraiss the charges or 
speciftcations to which the dassifted infbrmation relates. 

Under M.R.E.505(f), since the convening authority has been unable toobtain the 
dassifted infbrmation that is apparently relevant and nocossary,oyon if tho appearance is 
only duo to tho dofonso'snotice under M.R.E.505(h), tho military judge is siraplynot 
able to make tho same mling that ho can under M.R.E. 505(i)(4)(E) since he has not hada 
chance to actually evaluate tho merits oftho infbrmation. Tho militaryjudge is simply 
relying on the defonso'sproffor and whatever isofforod by the govemraouL But note that 
the railitaryjudge is not ompoŷ orod to order discovery ofthe infbrraation, rather his 
ultimate sanction is to dismiss tho charges and speciftcations, or both, to which the 
classifted infbrraation relates. 

The convening authority is thus put in tho challenging position ofraakingraajor decisions 
in tho case with respect to dassifted infbrraation that is likely not under his controL Tho 
convening authority can "institute adion to obtain the dassifted informafion fbr tho use 
by tho military judge in makingadotorraination under subdivision (i)."M.R.E.505(f)(1). 
This will likely include negotiating with tho agency that"owns" tho infbrmation, fbr 
permission toobtain and disclose tho dassifted infbnnation at least to tho militaryjudge 
fbr an review under 505(i). As discussed bdow,aftor conducting the 
505(i)royiow,tho military judge may ultiraatoly dotormine tho dassifted infbrraation 
need not be produced fbr discovery oruse in the case anyway. Once it is disclosed 

to the railitaryjudge, however, the dassifted infbrraation, or an 
affidavit from the originating agency committing to make the infbrraation available fbr 
appellate royiew,raust bo madeapart ofthe sealed record. Forparticularly sensitive 
infonnation that raay not beaviablo option. In certain cases and fbr certain infbrmation 
this negotiation raay take place at the Secretary level in tho inter agency process. Code 
30 is always available to assist throughout this process. 

Tho convening authority'sothor options are to dismiss the charges completely or only 
those charges and speciftcations to which tho infbnnation relates, M.R.E.505(f)(2) (3), 
orto "take such other action as raay be required in tho interests ofjustice."M.R.E. 
505(f)(4). One possible such action is to nogotiateapretrialagreeraent in order to 
dirainate evidentiary issues at trial or on appeaL 

W^lo tho railitaryjudge cannot order discovoryundor this provision, ho does have some 
tools that can be used if aftorareasonablo period oftime the convening authority does 
not resolve the issues. In such circumstance, ifthe railitaryjudge ftnds that proceeding 
without tho inforraation "would raateriallyprojudiceasubstantial right oftho accused" 
tho judge raust"disraiss tho charges or speciftcations or both to which the dassifted 
infbnnation re1ates."M.R.E. 505(f). Notice that the dismissal is mandatory under those 
drcumstances ifthojudgo ftnds material prejudice. 

9. Extraordinary Writs. As discussed in various places throughout this Priraer, counsd 
should not forget tho raany other provisions in tho R.C.M. and M.R.E. just because there 
are spedal mies fbr dassifted infbrmation. Tho rest ofacase involving dassifted 
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information progresses according to the "normal" mlosofpractice. Consequently,in 
addition to tho sanctions and romodios available under M.R.E. 505 fbr discovery 
limitations, defense counsel should also explore the availability of extraordinary relief at 
tho Navy-Marino Corps Court ofCriminal Appeals or even at the Court ofAppeals fbr 
tho Armed Forces if you moot tho criteria fbr an ExtraordinatyWriL However, as our 
appellate colleagues like to say,"they are called extraordinary writs foraroasonl" 

Acourt will look to see that tho accused has doraonstratoda"doar and indisputable 
right" to tho relief. Araong the factors thatacourt may consider are that thoro is no other 
means fbrrdief, that the damage is not conoctablo on appeal, that tho action by tho 
military judge is dearly ononeous( .̂̂ .,there is no dispute on the law), that this is an 
example ofarocurringonor(^.^.,continuing application will dismpt tho judicial process), 
or that this isanow/importantissueoflaw. As can be seen, these are difftcult hurdles to 
overcorae fbr the defense. .^^^.^^^,D^^i^.C^^^^B^^^^,A^y^/^^^'^^^/^^^^C^^^^^^ 
^^^.^^^^^,2004CCALEXIS276(Unpub Op Docombor 15,2004), and^^^y^^^^.^^ 
y^^^^^C^^^^^^.^^^^^^^^^^^, ARMY MISC 20041215, 2005CCALEXIS 
550 (ACCA,Unpub Op 23 February 2005) 

Amajorproblora for defense counsel attempting to challenge withholding of 
.^^^^^ information is the fairly significant test for prejudice. As set out by the 
Court of Appeals fbr tho Armed Forces, tho tost is ftrsL^as tho inforraation or ovidonco 
af issue subject to disclosure or discovery; and second, if not disdosod,what was tho 
effect ofthat nondisclosure on the trial outcorao. ^.^.v..^^/^^^^.^, 59 M.J.323,325 
(C.A.A.F.2004). Tho voryprosonco oftho second tost indicates thatacourt raay not bo 
willing to entertain an extraordinary writ ona^^^^ disclosure issue since there is no 
"trial outcorao" upon which to test the alleged harm. Ilowovor, counsd should conduct 
their own research into tho cunent statoofthe law as it relates to their case facts and 
circumstances and take appropriate action. 

E. Motions ^^^^^^^^Re^ardin^ Admissibility and Relevance Arecent phenomenon of 
cases arising frora tho War onTonor is litigation overthe timing of classiftcation reviews fbr 
dassifted infbrraation tho defense seeks to introduce at triaL In those cases, the convening 
authority has raadeapolicy dedsion to provide broad discoyory(for instance, access to the 
intelligence database ofaMarinc command fbrasub^tantial portion of i t s deployraent) to the 
defense teara. The defense then properly ftlos the notice ofintent to use particular classifted 
items under M.R.E. 505(h). Prior to undertaking tho staffing and coordination required to 
conduct classiftcation reviews ofthis raaterial, tho govommont contests the basic rdovanco ofthe 
requested material to tho case. Essontially,tho govemraent argues that tho defonse request 
requires an urraocossary and burdonsorao assertion of executive privilege for infbrraation that is 
not relevanL 

This issue highlights an area ofarabiguity under M.R.E. 505. However, the stronger argument is 
that the government can argue rdovanco and materiality issues priorto initiating stops to assert 
privilege. Of course, if tho govommont adopts this tactic, tho govommont may have to 
ftantically gather classiftcation reviews ifthe militaryjudge mlos that tho disputed dassifted 
infbrmation is rolovanL Another issue is tho timing ofthis govemment effort. Inthoprorofenal 
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period the convening authority may lirait discovery and disclosure per M.R.E. 505(d). However, 
once tho militaryjudge is in control ofthe case the issue raay becoraoprobloraatic fbr the 
govommont although havingadotachod ftnal arbitrator may also hdp advance tho govomraont's 
position. Tho proper y ây to evaluate this issue is to roraeraborthat M.R.E. 505 does not exist in 
avacuura in tho courtraartial process. Other evidentiary and procedural mlos operate in 
corijundion with M.R.E. 505 and are not speciftcally superseded by tho privilege unless 
indicated in tho other mlo. ^^^,^.^.,R.C.M.701(a)(6)corapared with 701(f) (limits discovery of 
infbrmation "protected frora disclosure by tho Military RulesofEvidence.") 

Govommont cotmsel can argue that tho plain language ofM.R.E 505(o)doos not require 
assertion oftho privilege prior to preliminary R.CM. 802 and/or Art 39(a) sessions to discuss 
various issues relating to the case induding the need to holdaG^^^^^^^ closure hearing under 
505(i)(^^^ ChapterlO). Tho last paragraph of 505(o)providos that the military judge "may 
consider any other matters that relate to dassifted infbrraation or that may promoteafair and 
expeditious trial." The govomment may want to argue that this language porraits, and in fact 
encourages, tho militatyjudgo to use this fbmra to mlo on rdovanco and raatoriality under 
M.R.E.401-403 as thoy might in other cases when the govommont seeksaMotion^^^^^^^^^^^ 
under R.C.M. 906(b)(13)andM.R.E.104, without tho need fbr classiftcation review and 
privilege assertion. While thoro is nothing that prohibits such arguments early inadassifted 
infbrmation case, there is tho issue of what to do should thoro beanood to discuss the substance 
oftho dassifted infbrmation at tho motions hoaring(as opposed to just discussing its legal 
signiftcance). Under R.CM. 806(b)(2), tho military judge has the discretion and authorityto 
dose tho proceeding, even withoutadassification review. This possibility is discussed in more 
detail in ChapterlO. 
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