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tlNn'EDiSTAT:lilSNAVY 


UNITED STATES (}QAST,GUARD 


UNITEDSTAntS~(J9USQFENGINEERS . 


UNITEDS!I'ABS DEPARTMENtal COMMERCE' 
NATlO~AL MARlNEIi'ilSQ~S;SE~VlCE 

I. PURPOSEAND SCOPE 

This Memorandum df Agreement (MOA) is .made and:entered into by and between the 
U~S. Navy, hereinafter referred to as Navy; theU'~$, Coa$Gww4.hereinafier referred.t9 asCG; 
theU~S. Anny Corps ofEllgIDee1'S,hereina.fiet tefeiTedtl':)3S ACQE'; and the U.S. Departn1ent of 
Commerce. National Oceanic and Atmospheric A&ninlstration, NationalM~e· Fisheries 
$~ce. hereinafter referre4·to asNMFS. C()Jlepth/~ly,)heparties to this MOA wi11 'be referr~ 
to as the cooperators. . 

_..-. The purpose-oftbisMOA-is ~t~"'e$t;tb1isba :gen~lframewotk-foT--cooPeration .(1­
participation among the cooperators in the conservation· of·the highly endangered northemright 
whale, Eubalaena glacialiS, in its calVing ground'salOIig the Georgia.and Florida.coasts of tl1e­
Umted St.ates. This MOA in no way testrictsthe ¢Qoperatorsfu)m.undertaking simibtt 
agreements with other entities. 

The cooperators .agree to work together to a~hieyeac.onunongoa1 ofpreventingsh,ip 
Collisions with right whales within the southeastern U,8.calvinggtounds to help inth.e 
conservation ofthe .species. 

H. REFERENCES AND AUTHORITIEs 

The northern right whale, EUDailiena glacililis,is listed as endangered plirSUantto the 
EndaIigeredSpecies Act (16 U.s.C. 1531, etseq,).'lhesoutheastem U.s. calving ground for the 
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·< 

northern rightwbale, Eubillaena glacialis, has been designated as part of the~pecies' critical 
habitat (50CFR Section 226~2(3).. 

The cOQpera~rs emerjnt~)this .a;greementpm:su3J1t to the Endangered Speci~ Act (16 
U.S.C.1536(a),(1»i& which reqyirestliat 3,11 Fed(ij'3la.;gtmcies use their authQriti~ to further 
interagency cooperation by can-yihgout pfognnns fortbe conservation of endangeredspecles 
.andthreatened speCies PurSuant t6 1.6U.S~C. rs:33~ . . .'. 

In addition, Federal agencies, including the coqperators, are to ensure that anyaetion 
authorized, funded. or carried oQt by such agerlqies is not'llkelY to jeopardiZe the 'rontmued 
existence ofany endaqgeredspeciesorthreateriedspeeies (16 U.S.C. 1536(a)(2». 

. NMFS also has the authority to.protcctnntri.ne mammals under the Marine Marn:mal 
PrQtect.ion Act (16 U .S,C. 1~61, f:ts~q"). 

The Economy Act (31 U:S.C. 1535»provid~ that funds may be transferred to NMFShy' 
the other cooperators in this agreeIlle~t if it is det~ed that this' is in the best interest Qfthe· 
United States Govem1n.ent. The Economy Act,aJong with any other applieable agency 
regulations. policiesan4 directives, shall gOVern j!itetag~cy support agreements en1m.:dtnt9 
pursuant to this MOAandunderthe authority:of'thatAet 

llL RESPONSIBILITIES 

The NMFS is ie~onsible fo.:r the maJ1agem.ent ®(}.protec.tion ofmarine lllannnalsand 
-endangered marine species. The cooperators m~y be requited to conduct activities within the 
~outheastem U.S. c.alving 8follll4softh~ norlliem Jjgh~whale. Due to its' end;mge~ed.status,~y 
hllman-related mottalityofthe llorthemtight whltleis,ofconcern to the cooperatorS. The 
cQoperators desire tQ enslU'C, iIlasmllch~is,pr~ctibCi.bl~, that.right whale/vesselinteractionsJn 
the 'southeastern critical ha.bitat wea careayetted. ~s h~been accomplish~1htough 
implementation ofthe right whale EatlyWaming.System(EWS). 

To-helpreduce thepossibHityofshipstnkics,.a-system ofsurveys was initiatedin the. waters ,off' 
the Southeast U.S. in faU 1993.; ~dtheSouiheaSt:&npJ~entation Team developed a system to 
alert area ship traffic to theptesenceofriglll whales. the central feature of the system has been 

.. ;:pl aerial survey program; designed to obt~inaccu.rate,current information o:nrigbt whale 
locations and dissernimi.te. that infonnatlollto m~ets. This system attempts daily aerial 
surveillance (weather, funding, etc., permitting) of the southeastem right Whale critical habitat 
area during the calving season.Wb~ righl whate*~~.sighted, the locations are reported to local 
port. authorities,anynearby vessels (including ACO'E dredges), and to the· CG for transmission 
over NAVTEX aJ1d' the MaJ1datory Ship RqJomng. Syste~(broadcast systems which 1ransmi~ 
notices to manners over receiving devices ptesenton most Jarge vessels). This system has been 
effective in averting collisions betw~en vC$selsand ri~t whales. 
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AccordiIigl;y: 

1. 	 the cooperal911! ~grce to. pa@!=jpa!e. in the EWS•. unlessandtmtil such funeas the 
C()operntotsa~ee such participatibfi.isno longer necessmy. 

2. 	 Specifi;cwprkprQjectsoractivities thatinvolVe the transfer ,of funds, stm'ices,or prQp¢rty 
among the'coQp¢rators to this MQA wj]l require the execution<)fsepamtellgreementsQt 
contracts.ortld.de~da to this agreement, contingent UWnthe availability.offunds8$ 
approprialed by Congress~ and subjettto review and approval by thecoopemtots ona 
C:ase-by-case basjs~ . 

3. 	 Rtojects·oractivities conducted under this MOA must comply witbaU applicable statu,t~ 
and regulations" intluding mOB'c:: sfil'~tes .00 re8\llatiolJs applic~blet() wocurement 
a~uvities8l)dt1:te E!=onomyA'Ct. 

4. 	 As soon aSPta¢ticabte u}?6p:<:QII1P1etlonof a work projector activity, NMFSagrees ttl 
provide anacco\lIltfugofeadhprojeCt~sexpenditures for projeemor activities conducted 
underaddendarefetc;:riced 'in pm"~graph two (2) consistent with applicabJe s~tu~s, 
regulations,anq. palicjC$• 

. 5. 	 For projeetsot activitiesc,oilciJlcteduncier addenda referenced in paragraph two (2) 
abovf,l, NMFSagr:ees, topt()videasummary of projected expei1Sescoveringa fhree (3). 
yeatplanningcyCle to theexte'ntpm~tibable, 

6. 	 As 80011 asprac6cable after tbe.appropfiate annual apprepriations biB is sigped by the 
Pcesident;tlte G6,Navy-•., ahd. ACOEag,ree' to f()rwaril Military Interdepartment 
Procurement Regllests .{MI1J~) .to., ~ pr()viding funds fot projects or 'activities . 
conducted).mder addenda referenced in paragraph two (2). ' 

7. NothingintlrisMOAobligat¢s thecoQperators to expendapproiiriations or to enter into 
any contract.ot·other obtiga'tiolL . 



/ 

IV., PRINCIPAL CONTACTS 

The follow1nltpersons will be the principal contacts for their respective agencies at th~ 
timepf execution,of t1ll$ MQA. These contacts may be chan,g¢ at the,agenciesj,di~CTetion upon 
n()ticeto1he()thetQo~p'era.Jing ag~ncies~ , , , 

Katie ,Moore , 

Living.Marine R~()urcesfMarineProtectedSpecies Planner 

Atlantic Atea Offi¢~fofLawEIifot~ent 

431 CraWford St. " " 

Portsmollth. VA 23704 

Voice:,('757)398;-6504 

Fax,::(757)j,9g~Q279 , 

Email:.KatkS.MOote@1.iscg.mil 


DeIUlis Barnett 
PlartniIigDir~ctotate,CESADPD-R 
South Atlantic DiviSion . 

u;S.AnftYCO$SbfEngineers 

77:Fol'$yilie 'Street,S,W. 

Atlanta, CJJ\: 303,35:..6801 

Voic.e: (4(}4}5'62~522S' 

Fax: (404)5(j~~52~~ 

Emaih.' b.emris.W.Batnett@sadOLusace.army.inil 


Barbara Howe 

COJ11Illan4er, NavyR'¢.gio:rl:$olltheast 

BoX 102,Cqde N-:16Jl . 


. ' NAS JacksonVille, Ft·3221.2~0102 
(incJude Bldg 919, ~~gJey Street for FedEx shipments) 

Voice:··-(9.04~:S:42:,'535~c ~-. .... ... --. .... .' 

Fax: (904):542';2414 


.Email: Barbara.Howe@navy:mil 

Barb Zoodsma 

Protected Resources Division 

NOAA Fisheries, Southeast Regional Office 

263131h Avenue South 

St~Petersburg, Fl33701 

Voice: (904)321·a~06 


Fax: (904)321-1579 

Email: Batb.Zoodsma@noaa,.gov 


http:Batb.Zoodsma@noaa,.gov
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v~ OTHER PROVISIONS 

Severability' 
Nothing herein is, intended to conflict withcurrept NOM, N~vy. CG,' pr ACOE ' 

directives. 16my provision of thisrvtOA, ,or any adderi~ thereto~ is determined to be invalid Or 

~p(:nfQrc~le, the retnainillgptoVisioru;shal.l remain infor:ce,anu unaffeCted to the fUlles'teXtent 
permitted by law and regulation. At ,1P(:' 'first oppo~t1,for review of the' agreement, all, 
ne«:;essary~hanges will be accoIJlPli~ljed by either an amendment or by entering into anew 
agr~~ent, whichever is deemeaIfio5t expedient to the intercstofboth parties. 

Dispute Reso~uqon 
Showd disagreement arise on the inteIpre~ationof't11¢ provl$ions of this agreement, or 

,amendments and/or revisions thereto"thatc~otbeTeso1Vedattheo;pera6ng level. the ~ea(s) of 
disagt~mentshaH be stated in writing byeacb ,P1ll'ty .and presente4 to the other party. for ' 
Consideration. If agreement on int~re.bltiQn is not rea~hed. within 30, days, the parties shall . 
forward the written presentation ofthe d.isagreement,to'respective higher officials for appropriate 

resolution, .. 

Amendment. Modificationand1'etm.ination' 
This:MOArnay be modified 'or amended uponwrilt~ request ofany party heretf:?and the 

sPQ$equentwritten concurrence of rulthepartjes. ,CooPeratorpartiCipatio;nin this MOAmaybe 
tetminated witha6o:.:day written notice tollie other cQOPerators. Unless tennmated under the 
tennsofthis paragraph, this MOA wille)C:pife Septembet30,20n, This agreement may then be 
rem:wed for future years upon written consen~ofanpwticipatmgagencies. , 

VL. SIGNATURE OF EA-COPARTY 

~ WITNESS WHEREOF,this MOA iseffecove uponsigt1~tureofallparties hereto. 

~~
~~.. ," 

Rear AdIIliral, U.S. Navy 
tomm$der,Navy Region SoutheaSt 



.OSEPon 
~ier Genera1~ US Army 

Date I~·~ 
VADM ¥MeH-&.e~ n.B.PETERMAN 

Commander, Atlantic Area 
U.S. CoastGuani 

SCROEDEL 

CO . ander, Soutll Atlantic Division 
U,S. AnuyCorps ofEngineers 

Date./e)~!fl'- .. 
~niaIDT:Hog~Ph:D~ 

Assistant Administr.ator for Fisheries 
. National Marine Fisheries Service 

NationaJ·Oc.eanic and Atniospheric Administratipn 

U.S. Department ofCotmnerce .. 



ADDENDUM! 

FUNDING OF TIlE . 

RIGlff WHALEEarlyWamingSystem.(EWSl.


INF¥07 . . 

Tlle~bgve-list¢ Parties:d~sir~ to en~ure,. inasmuch ~ is pra,cticabJe. thal right whale/vessel 
lnte.ractions'inthe southeastern critical habitat are .averted jnFY07~. In. furtherance ofthis 
objectiy~,iheNavy, United States Coa~tGuard (CG), and the United States Anny Corps of 
Engineers(ACOEJbave ea¢Q'lgreedto contribute, subject to avCli1~bjl1tyoffund$,.$lS8~78Q, f()r 
atetalof $47.6,358; to be awarded asa contract(s). for i~plementati()nof ttie.EWS.Thefund$ 
will betrapsf¢rr~~th~ t{a(lonalMarine Fisheries Service (NMFS) tln"ougn .separ~t~ 
agreements and not under this Ad(jendiunto the Memorandum of A~lJ}ent:Futui$d~c(ue.d 
by tJle~~'1' CGand ACOE fQrtheright whale EWSwiU be transfettedby NMFS to the 

... contractor(~),once th~re'luireq servicesha\1e been rendered. NMrS. tia,s deqicate{i persqhnel for 
theadr.n4ll.stratioIl·ofthis,contract,provided funding to 'tbestates ofGeorgia and Florida for 
riic<?verypl~ impleIll~ntationactiVities in support of this agteemen~,an4:bas d~dicatedfunding 
fQISllIveysnorth andsolitlloftheEWS survey area todetern:iinethe extent ofrigbtwhales' 
ri¢g~in S91.ftheast¢illtJ~S •.W'llters; .'. 

. . . 

Thi~ .agreem,ent isentered.futp).mde;rsecti()n7( a)(l) ofthe Endangered Species Act(HiU:S.C.§ 
1536(a)(1)'ClllclUl1~er tll~ E.c6n()IIlY Act (31 U.S.C.§ 1$35). TbecoqperafoTS'wartMttllat 1) 
amounts<ar,ca:vaiiable;2) use of an interagency acquisition is in.thebestintetest of the . . . 
govemmei1(;and3)tl\te sefYic~st()be.provided by ~S cannot be ()btained as cqDve.llieptlyor 
ecoh0IIricaIlybycontractin,gdirectly with a privatesouree, NMfSbas expertise to ellter into a 
collttactforinIple.mentatjQn()f tbe.£WS that is notav~able within the other cooperctting 
agencies~'I1ris'requ1tesconttactingaction by the serVicing agencyandthesei-vicingiage.ncy h~ 
capabiliti~s orexpertise.f.QeJ)terint() a contract forsucb supplies or serVices thafare Dotav.ailable 
within tberequesUfigagency. . . 

NMfS warr.ants that ithas.·adequate statutory authority for the contracttiaj·action ap,d will <;omply 
funy with the compliance requirements of Part 6 and ·17 ofthe Federal Acquisi1ion:regulationsas 

.well as;atrot1ieilegar:r¢4gir~ffielltSappIidlble loilie COfittacC . 

SIGNAt~OFltACB PARTY 

IN WITNESS WH];REQF, the parties hereto have executed this Addendum as of the last written 
date below. 

Date _/.--"?4_b.L.--tM_····~_····~~~ 
Rear I\dmiral. US. Navy 
Commander, Navy Region SQutheast 



Date I Oa. ~ 
vADM ViviCJl S C;ea D. B. PETERMAN 
Com:rnandet, AtIan~ic.Area 
U.S. Coast Gum-d 

Date ;).1., yt,J 11111· 
-Ml~~H~'Af'.jOSEPH SCHROEDEL 
Brigacli .. .en~ US Army 
CollUlian e~~ Soutll Atl~tic Division 
U.S..ArmyCQI'J)s ·of Engineers 

~iUiatn T.Hpgartb,Ph.D. 
AsslStalllAdmlnistrator for Fisheries 
Nation;iI..Marine Fisherle$ Service 
National ()ceanic lind Atmospheric Administration 
U.S. Department ofCommerce 



ADDENDUM 2 

FUNDING OF THE 
RIGHT WHALEEarly Warning System (EWS) . 

INFY08 . 

The abeve-Iisted parties desire to. ensure, inasmuch as is practicable, that right whale/vessel 
interactiens in the seutheastern critical habitat are averted inFY08. In furtherance efthis 
ebJective, the Navy, United States Ceast Guard (CG), and the. United States Army Cerps of 
Engineers (ACOE) have each agreed to. centribute, subject t6 avaiIabilityef funds, $165, 737, fer 

. a tetal ef$497,212 to. be awarded as a centract(s) ferimplementatienefthe EWS. The funds 
will be transferred to. the Natienal Marine Fisheries Service (NMFS) threugh separate 
agreements and net under this Addendum to. the Memerandum efAgreement. Funds dedicated 
by the Navy, CG and ACOE fer the right whale EWS will be transferred by NMFS to. the 
centracter(s), ence the required services have been rendered. NMFS has dedicated persennel fer 
the administratien of this centract, provided funding to. the states efGeergia and Flerida fer .. 
recevery plan implementatien activities in suppert efthis· agreement, and has dedicated funding 
fer surveys nerth and seuth ef the EWS survey area to. detenninethe extent efright whales' 
range in seutheastern U.S. waters. . 

This agreement is entered into. under sectien 7(a)(1) efthe Endangered Species Act (16 U.S.C. § 
1536(a)(1» and under the'Ecenemy Act (31 U.S.C. § 1535). The coeperators warrant that I) 
amounts are available; 2) use ofan interagency acquisition is in the best interest efthe 
government; and 3) the services tobe previded by NMFS cannot be ebtained as cenveniently or 
ecenemically by centracting directly with a private source. NMFS has expertise to. enter into a 
centract fer implementation oftheEWS that is not available within the other ceoperating 
agencies. This requires centractingactien by the servicing agency and the servicing agency has . 
capabilities or expertise to enter into. a centract for such supplies or services that are net available 
within the requesting agency. 

NMFS warrantsthatithas adequat:c:: ~tatutery.authority fe!'thec;ontractual action and will cemply 
fully with the compliimcerequirements'efPart 6 and 17 efthe Federal Acquisition regulations as 
well as all etherlegal requirements applicable to the centract. , 

. SIGNATURE OF EACH PARTY 

IN WITNESS WHEREOF, the parties hereto have executed this Addendum as of the last written 
date below. 

Date -"3 It"] /01
I .M. C. Vitale 

Rear Admiral, U.S. Navy 
Commander, Navy Regien Seutheast 



Date __ }n...-!JIL-O"J--C..___.3..... .. 
D. Brian Peterman 

Vice Admiral, US Coast Guard 

Commander, Atlantic Area 


Date ...tlik-
I r• Wanda T. Cortesini 

Contracting Officer, US Coast Guard 
Maintenance and Logistics Command.Athmtic 

Date 3. /11J/Pt 
Joseph 

Brigadier peneral, US Army 

Commruia'ing, South Atlantic Division 

U.S. Army Corps of Engineers 

Date .(3 - '3'"(ff­



ADDENDUM 3 

FUNDING OF THE 
RIGHT WHALE Early Warning System (EWS) 

. INFY09 

The above-listed parties desire to ensure, inasmuch as is practicable, that right whale/vessel 
interactions in the southeastern critical habitat are averted in FY09. In furtherance of this 
objective, the Navy, United States Coast Guard (CG), and the United States Anny Corps of 
Engineers (ACOE) have each agreed to contribute, subject to availability of funds, $171,583, for 
a total of$514,747to be awarded as a contract(s) for implementation of the EWS. The funds 
will be transferred to the National Marine Fisheries Service (NMFS) through separate 
agreements and not under this Addendum to the Memorandum of Agreement. Funds dedicated 
by the Navy, CG and ACOE for the right whale EWS will be transferred by NMFS to the 
contractor(s), once the required services have been !endered. NMFS has dedicated personnel for 
the administration oftliis contract, provided funding to the states of Georgia and Florida for 
recovery plan implementation-activities in support ofthis agreement, and has dedicated funding 
for surveys north and south of the EWS S1#"Vey area to determine the extent of right whales' 
range in southeastern U.S. waters. . 

This agreement is entered into under section 7(a)(1) of the Endangered Species Act (16 U.S.C. § 
1536(a)(1» and under the Economy Act (31 U.S.C. § 1535). The cooperators warrant that I) 
amounts are available; 2) use ofan interagency acquisition is in the best interest of the 
government; and 3) the services to be provided by NMFS cannot be obtained as conveniently or 
economically by Contracting directly with a private.source. NMFS has expertise to enter into a 
contract for implementation of the EWS that is not available within the other cooperating 
agencies. This requires contracting action by the servicing agency and the servicing agency has 
capabilities or expertise to enter into a contract for such supplies or services that are .not available 
. within the requesting·agency. 

NMFS warrants that it has adequate statutory authority for the contractual action and will comply 
fully with the compliance requirements of Part 6 and 17 of the Federal Acquisition regulation~ as 
well as)aU other legal requirements applIcable to theconttact. . . 

Disputes shall be resolved pursuant to applicable provisions of the Business Rules for 
Intragovernmental Transactions delineated in the Treasury Financial Manual, Vol.1, Bulletin 
2007-03, Section VII (resolving Intragovemmerital Disputes and Major Differences), 

. SIGNATURE OF EACH PARTY 

IN WITNESS WHEREOF, the parties hereto have executed this Addendum as of the last written 
date below. . 



M. C. Vltaie· 

"R. .1 
Vice A.ulln~ 

Rear Admiral, U.S. Navy 
Com Region Southeast 

• 

Date /7ffJls2trJj 

Commander, Atlantic Area 

,~-::,,! 
Wanda T. Cortesini . 
Contracting Officer, US Coast Guard 
Maintenance and Logistics Command Atlantic 

J s Schroedel 

ri adier General, US Army 


Commander, South Atlantic Division 

U.S. Army Corps of Engineers 

~(&,,~r
.It... James Balsiger, Ph.D. 

Acting Assistant Admin. istrator for Fisheries ~. National Marine Fisheries Service 
NationaI Oceanic and Atmosphenc ACffiilDlstfa'fion . 
U.S. Department of Commerce 





























































NMFS Agreement No. NWR-0811 

INTERAGENCY AGREEMENT 
THROUGH WmCH 

NATIONAL MARINE FISHERIES SERVICE, NORTHWEST REGION 
U.S. DEPARTMENT OF COMMERCE 

Is Receiving 
Aquatic Fisheries Support Services for Section 7 
Consultations on Corps of Engineers Activities 

From 
Army Corps of Engineers Regulatory Branch
 

Portland District
 

I. PARTIES AND PURPOSE 

This Interagency Agreement establishes an agreement between the Department of Commerce 
(DOC), acting by and through its National Marine Fisheries Service (NMFS), Northwest Region 
with the U.S. Army Corps of Engineers (ACOE), Portland District Regulatory Branch for aquatic 
fisheries biology support for section 7 consultations on COE activities. 

II. BACKGROUND AND OBJECTIVES 

ACOE has the regulatory responsibility for issuing permits for certain activities in waters of the 
United States. These activities require Endangered Species Act (ESA) consultation with NMFS. 
Consultation involves familiarity with ACOE processes and programs to avoid jeopardy and 
promote the recovery of ESA-listed salmon and steelhead. NMFS has the responsibility to 
protect and perpetuate anadromous fish. ACOE has the professional disciplines that can assist 
NMFS in fulfilling their regulatory responsibilities under ESA, including, but not limited to, 
consultations concerning ACOE permitted activities within or managed by the Portland District. 
Because of the heavy workload related to consultation under Section 7 of ESA, it is practical for 
the ACOE to provide personnel to NMFS to perform certain duties related to ACOE 
consultations and to include aquatic fisheries biological support. 

III. AlTTHORI'TY 

The authority for DOC and ACOE to enter into this agreement is: 

(1) Endangered Species Act, 16 U.S.C. 1531-1543. 
(2) The Economy Act of 1932, as amended, 31 USC & 1535, pennits Federal Government 

Agencies to purchase goods and services from other Federal Agencies or other organizational 

units within the same agency. An Economy Act purchase is pennitted only if: 1) funding for the 

purchase is actually available, 2) the purchase is in the best interests of the government, 3) the 

ordered goods or services cannot be provide by contract from a commercial enterprise as 

conveniently or cheaply by the Government, and 4) the agency or unit to fill the order is able to 

provide or obtain by contract, the ordered goods or services. 



NMFS Agreement No. NWR-0811 

IV. ECONOMY ACT FINDINGS 

As set forth in the attached "Determination and Findings" pursuant to 48 C.F.R. 17.503, NMFS 

warrants that sufficient funding amounts are available, that this agreement is in the best interest 

of the United States Government, and that the services requested cannot be provided by contract 

by a commercial enterprise. 

NMFS warrants that ACOE has capabilities or expertise to enter into a contract for such supplies 

and services. ACOE warrants that it is able to provide or get by contract the requested supplies 

and services. 

V. TERMS ANI) CONI)ITIONS 

Deliverables resulting from this agreement will be ESA section 7 consultation documents. 

NMFS SlIALL: 

A.	 Provide office space, telecommunications, computer equipment and support, 
government vehicles, office supplies and access to office equipment, program 
staff support and similar office support, as needed for performance of work in 
support ofNMFS. 

B.	 Directly reimburse ACOE technical support staff for NMFS-required travel and 
training expenses using invitational travel orders. NMFS will only pay per diem 
to and frOIl1 the Portland, Oregon NMFS field office for pre-approved local 
travel within the region. 

C.	 Require support of approximately 16 hours per week from August 26, 2008 to 
Dccelnber 20,2008. 

D.	 Employee Evaluations: Upon the request by ACOE, using the performance plan 
issued to the detailed employee, NMFS will provide in writing a descriptive 
evaluation of the detailed employee's performance and submit it to ACOE no later 
than March 31, 2009 and September 30, 2009, in the event that the detail is 
extended beyond March 31. 

ACOE SIIALL: 

A.	 Provide a qualified staff person from August 26, 2008 to December 20, 2008 at 
approxinlately 16 hours every week who is capable of analyzing effects of 
different ACOE permitted activities on salmon and steelhead. These analyses are 
for use in biological opinions. 

B.	 Perform the work in accordance with this Agreement. 

C.	 The salary of any ACOE employee conducting work under this agreement will be 
paid by ACOE. 

2 
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IT IS MUTUAIJIJY AGREED AND UNDERSTOOD BY AND BETWEEN 
NMFS AND ACOE TIIAT: 

A.	 ACOE and NMFS will nleet as needed to assess accomplislm1ents and 
expectations pursuant to this agreement and amend it as may be appropriate. 

B.	 Modifications within the scope of the instrument shall be made by mutual consent 
of the parties, by the issuance of a written modification, signed and dated by all 
parties, prior to any changes being perfonned. Neither ACOE nor NMFS is 
obligated to fund any changes not properly approved in advance. This 
agreement is subject to the availability of funds. 

C.	 Either party may tenninate the instrument in whole, or in part, at any time before 
the date of expiration with 30 days advanced written notice. Neither party shall 
incur any new obligations for the tenninated portion of the instrument after the 
effective date and shall cancel as many obligations as possible. Full credit shall be 
allowed for each party's expenses and all non-cancelable obligations properly 
incurred up to the effective date oftennination. 

D.	 Nothing herein shall be considered as obligating either agency to expend monies 
or involve the United States in any contract or other obligations for the future 
payment of money. This MOD does not inherently obligate any funding. All 
funding will be obligated in invitational travel orders issued by NMFS and 
approved by ACOE. 

E.	 Liability for NMFS is subject to availability of fiscal year funding. 

F.	 This instrun1cnt is executed upon signature by both parties and is effective 
through J)ecember 20, 2008 at which time it will expire, unless extended by 
lTIutual agreement of both parties. 

G.	 Time and Attendance: The detailed employee's time and attendance will be 
111aintaincd by ACOE. 

v. CONTAC'fS 

ACOE Program Contacts NMFS 
Lawrence Evans Kim Kratz 
U.S. Anny Corps of Engineers National Marine Fisheries Service 
Portland District Regulatory Branch Habitat Conservation Division 
333 S.W. First Avenue 1201 NE Lloyd Blvd, Suite 1100 
Portland, Oregon, 97204 Portland, OR 97232 
Phone: 503-808-4370 Phone: 503-231-2155 
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Administrative Contacts 
Deborah Fenno Nicolle Hill 
U.S. Army Corps of Engineers National Marine Fisheries Service 
Portland District Regulatory Branch Northwest Region 
333 S.W. First Avenue 7600 Sand Point Way, NE 
Portland, Oregon 97204 Seattle, WA 98115 
Phone: 503-808-4374 Phone: 206-526-4358 

VIII. RESOLU~rIONS 

Nothing herein is intended to conflict with current DOC or ACOE directives. If the tenns of this 
agreement are inconsistent with existing directives of either of the agencies entering into this 
agreement, then those portions of this agreement which are determined to be inconsistent shall be 
invalid, but the remaining terms and conditions not affected by the inconsistency shall remain in 
full force and effect. At the first opportunity for review of the agreement, all necessary changes 
will be accomplished either by an amendment to this agreement or by entering into a new 
agreement, whichever is deemed expedient to the interest ofboth parties. 

Should disagreelnent arise on the interpretation of the provisions of this agreement, or 
amendments and/or revisions thereto, that cannot be resolved at the operating level, the area(s) of 
disagreement shall be stated in writing by each party and presented to the other party for 
consideration. If agreement on interpretation is not reached within thirty days, the dispute shall 
be resolved pursuant to the Business Rules for Intergovernmental Transactions delineated in the 
Treasury Financial Manual, Vol. 1, Bulletin 2007-03, Section VII (Resolving Intergovenmlental 
Disputes and Major Differences). 

IN WITNESS W1IEREOF, the parties have executed this Interagency Agreement as of date of 
the following authorizing signatures. 

--- ~2.:t-/ze>OS 
Date • 

Regional Adnlinistrator 
National Marine Fisheri~,,"'---'~'Jice, Northwest Region 

ence Evans� 
ief, Regulator anch� 

ortland District, Corps of Engineers� 
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INTERAGENCY AGREEMENT
 
Between the
 

National Oceanic and Atmospheric Administration
 
National Marine Fisheries Service, Northwest Region
 

and the
 
United States Coast Guard
 

Office of Administrative Law Judge
 
for
 

Trial Type Hearing Services to Conduct Formal Rulemaking
 

I. PARTIES AND PURPOSE 

This Interagency Agreement establishes an agreement between the National Oceanic and 
Atmospheric Administration (NOAA), acting by and through its National Marine Fisheries 
Service (NMFS) Northwest Region, to transfer funds to the United States Coast Guard, 
Administrative Law Judge (USCG ALJ) Office. This Agreement provides for 
reimbursement of expenses incurred in utilizing the services of the USCG ALJ Office and 
its administrative support for a trial type hearing to conduct a formal rulemaking. 

II. BACKGROUND AND OBJECTIVES 

NMFS received a request from the Makah Tribe in February 2005 to allow its members to 
hunt gray whales in their usual and accustomed fishing grounds off the Washington coast. 
Whaling is a Makah tradition secured by the 1855 Treaty ofNeah Bay. The Marine 
Mammal Protection Act (MMPA) prohibits the take of marine mammals (including gray 
whales). Before the Tribe can hunt whales, NMFS must waive the take moratorium and 
issue regulations. Under the MMPA, such a waiver and regulations must be adopted 
through formal rule-making. NMFS' regulations require this formal rule-making to 
proceed through an ALJ. NMFS has reviewed the Tribe's request and intends to invoke 
fonnal rule-making procedures for the proposed waiver and regulations. 

The Department of Commerce does not maintain a pool of Administrative Law Judges to 
preside over fonnal rulemakings under the APA U.S.C. §§ 556 & 557. The objective of 
this Agreement therefore, is to specify the use of services by USGC ALJ to perform 
hearing services and case n1anagement functions with respect to an on the record formal 
rulen1aking addressing NMFS' waiver of the MMPA prohibition on take and regulations to 
govern that take pursuant to Sections 101 (3)(A) and 103 of the Marine Man1mal Protection 
Act (MMPA). USCG ALJ's shall perform all adjudicatory functions which are required by 
an Administrative Law Judge under Chapter 5 of Title 5 with respect to any marine 
resource conservation law or regulation administered by the Secretary of Comn1erce acting 
through NOAA. 
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III. AUTHORITIES 

The authorities for NMFS and USCG to enter into this agreement are: 
(1)	 50 C.F.R. § 228 et seq. 
(2)	 MMPA of 1972 (16 U.S.C. § 1371 et seq.) 
(3)	 15 U.S.C. 1541 
(4)	 5U.S.C.§3105 
(5)	 Economy Act, 31 U.S.C. §§ 1535-1536 

As set forth in the attached "Determination and Findings" found on CD-571, pursuant to 48 
C.F.R. § 17.503, NMFS warrants that sufficient funding anl0unts are available, that this 
agreement is in the best interest of the United States Government, and that the services 
requested cannot be provided by contract by a commercial enterprise. 

NMFS warrants that USCG ALI has capabilities or expertise to enter into a contract for 
such services. USCG warrants that it is able to provide or get by contract the requested 
servIces. 

III. TERMS AND CONDITIONS 

NMFS will reinlburse USCG ALI up to $5,000 for the actual costs incurred for the 
following services: 

(1)	 Personnel Costs - Actual costs of a Chief ALI, ALI, attorney, law clerk, and 
administrative support staf£: including docket services and approved contractors, 
if applicable, will be billed on an hourly basis per USCG Standard Rate Table as 
evidenced by time sheets; 

(2)	 Travel Costs - Actual expenses directly relating to the NMFS case as evidenced 
by travel claims paid; 

(3) -Court Reporting and Transcript Costs -	 As evidenced by invoice and that exceed 
the policies ofproviding free-of-charge hearing transcripts to involved parties. 
NMFS is willing to pay direct costs for expedited transcripts; 

(4)	 Administrative Expenses - Actual costs of mail, overnight delivery, and office 
supplies used in connection with NMFS' case. 

The present estimated cost will be provided by a DRS Interagency Agreement (DRS 0710­
IA) form and the Departn1ent OfC0111merCe Interagency and Special Agreements (CD-572) 
form and will be reviewed and revised as necessary depending on case proj ection and costs. 
NMFS understands that the case may exceed initial estimated costs and is agreeable to 
n10difying agreement, contingent upon sufficient funds to cover estimated expenses beyond 
the initial estimate of $5,000. 

(1) The terms of this agreen1ent is from the date of signature by both parties through 
Septen1ber 30,2010. The hearing is estin1ated to begin late sumlner/fall 2009. 
NMFS agrees to: 
a.	 Forward hearing requests, prelinlinary pleading and all necessary or associated 

documents per 50 C.F.R. § 228.4; 
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b.	 Provide adequate copies of any pertinent laws and regulations needed upon 
request for ALI to conduct hearing; 

c.	 Issue final decision by the Assistant Administrator for NMFS once ALI has 
made recommended decision in accordance with 50 C.F.R. § 228.20. 

(2) USCG ALI Office agrees to: 
a.	 Control and conduct the assigned case in accordance with NMFS procedural 

regulations found at 50 C.F.R. § 228 et seq.; 
b.	 Make arrangement for the use of a courtroon1 in Seattle, WA. Hold the hearing 

in Seattle, WA.; 
c.	 Receive request for hearing, witness and exhibit lists; associated transmittal 

n1en10randa, and other case referral information and documents forwarded by 
NMFS; 

d.	 Enter case information in database control system and n1aintain accurate case 
files and continuously track case status; 

e.	 Issue a notice of case assignment identifying the assigned ALI, orders or notices 
for pre-hearing conferences and other procedural matters·as provided by NMFS 
regulations; 

f.	 Immediately forward the case file to the assigned ALI for adjudication; 
g.	 Distribute and service decisions and all other documents issued by the ALI as 

required by NMFS regulations. Copies of pre-trial and other preliminary 
decisions issued pursuant to 50 C.F.R. § 228.50 will be sent to NOAA's Office 
of General Counsel Northwest (GCNW). Copies of the recon1mended decision 
(50 C.F.R. § 228.50) will be sent to NOAA's Assistant Administrator, NOAA's 
Office of General Counsel for Fisheries (GCF) and GCNW; 

h.	 Close and certify the case record and forward the case file to GCNW or GCF as 
directed in the event of a petition for review. In the event that no petition for 
review is filed, then close the record at the conclusion of the applicable time 
period and forward the case file to GCNW or GCF as directed; 

1.	 Maintain a closed docket for this case and refer requests by third parties for 
records or information pertaining to NOAA's Freedom of Information Act 
Office for processing. 

IV. TRANSFER OF FUNDS 

Transfer of funds to the USCG ALl will be through the Intra-governmental Payment and 
Collection (IPAC) system. The billing will contain the budget and accounting data or 
infonnation that will facilitate all aspects of the billing process between federal agencies. 
Billing will be made on a quarterly basis. Amounts will be deobligated to the extent that 
USGC ALl has not incurred obligations before the end of the period of availability of that 
appropriation. 

NOAA DUNS No.: 784769085 
NMFS Agency Location Code: 13-14-0001 
NOAA Treasury Symbol: 1309101450 
NOAA EIN: 52-0821608 
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Business Event Type Code (BETC): DISB 
Business Partner Network (BPN): 784769085 
OMB Max Code: 006-48 

USGC ALJ Agency Location Code: 70060000 
USGC ALJ EIN: 546010204 
USCG ALJ Treasury Symbol: 0700160 
USCG ALJ DUNS No.: 806754677 
USCG ALJ Business Event Type Code (BETC): COLL 
USCG ALJ Business Partner Network (BPN): 806754677 
USCG ALJ OMB Max Code: N/A 

v. ADMINISTRATIVE PROVISIONS 

(1)	 This agreement expires on September 30,2010. However, either party may 
tenninate this agreement in whole or in part for any reason by providing 60 days 
written notice to the other party. IfNMFS cancels the order, USGC ALJ is 
authorized to collect costs incurred prior to cancellation of the order plus any 
termination costs. This agreement is subject to the availability of funds. 

(2)	 Nothing herein is intended to conflict with current NMFS and USCG ALJ 
directives, statutes, or law. If the terms of this agreement are inconsistent with 
existing directives, statutes, or law, then those portions of the agreenlent which are 
determined to be inconsistent shall be invalid, but the remaining terms and 
conditions not affected by the inconsistency shall remain in full force and effect. 

(3)	 The parties nlay amend this agreement. Any amendments nlust be in writing and 
signed by both parties. 

(4)	 Should disagreement arrive as to the interpretation of the provisions of this 
agreement, or amendments and/or revisions thereto, that cannot be resolved at the 
Regional or National level, the dispute shall be resolved pursuant to the Business 
Rules for Intragovernmental Transactions delineated in the Treasury Financial 
Manual, Vo1.l, Bulletin 2007-03, Section VII (Resolving Intragovernmental 
Disputes and Major Differences). 

(5)	 Modifications within the scope of the agreement shall be made by mutual consent 
of the parties, by the issuance of a written modification, signed and dated by all 
parties, prior to any changes being performed. Neither NMFS nor USCG ALl is 
obligated to fund any changes not properly approved in advance. 

(6)	 Each agency shall, during the existence of this agreement and thereafter, release 
and indemnify each other from and against all liability, cost, expense and valid 
claims for accident, injury or loss sustained by its employees, contract personnel, 
or third person arising out of work performed under this agreement, to the extent 
allowed by the Federal Tort Claill1s Act, 28 U.S.C. Section 2671 et seq, or such 
other legal authority as may be pertinent. The agencies will cooperate with each 
other as necessary to protect the interest of the Government. 

(7)	 Unless otherwise specified, all correspondence and any notices required by this 
agreement shall be directed to the below contacts 

VI. CONTACTS 
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Program Contacts: 
NMFS USCGALJ 
Donna Dann, Assistant Regional Administrator George 1. Jordan 
Protected Resources Division Director of Judicial Administration 
7600 Sand Point Way NE, Bldg #1 Chief Administrative Law Judge Office 
Seattle, WA 98115 2100 2nd St., SW, Room 6302 
(206) 526-4489	 Washington, DC 20593 
Donna.Dann@noaa.gov	 PH: (202) 372-4440
 

george.j.jordan@uscg.mil
 

Administrative Contacts: 
Nicolle Hill, Grants & Acquisitions Branch Chief Robin R. Lewis 
Office ofManagement and Infonnation Legal Administrative Specialist 
7600 Sand Point Way NE, Bldg #1 Chief Administrative Law Judge Office 
Seattle, WA 98115 2100 2nd St., SW, Room 6302 
(206) 526-4358	 Washington, DC 20593 
Nicolle.Hill@noaa.gov	 PH: (202) 372-4445
 

robin.r.lewis@uscg.mil
 

Legal Contacts:
 
Kirsten Erickson, Attorney John C. Johns, Attorney
 
General Counsel Northwest (GCNW) ALJ Docketing Center
 
7600 Sand Point Way NE, Bldg #1 40 S. Gay Street, Room 412
 
Seattle, WA 98115 Baltimore, MD 21202
 
(206) 526-4600 (410) 962-0927
 
Kirsten.L.Erickson@noaa.gov john.c,johns@uscg.mil
 

IN WITNESS WHEREOF, the parties have executed this Interagency Agreement as of 
date of the following authorizing signatures. 

f.' -- /. / 
/.

/ /;//{	 Date_6-r-~d.::::..;.2--,;;/'----r~?'----.----
,;\ arry Thorn\. / . 

/ Acting Regional Administrator 
NationalMarine Fisheries Service, Northwest Region 

I 
//~.'l 

// /
/ 

/ 
. Date--<-7/-----,/ul--/0---,--9__
 

rg .1ordan !
 

Director of Judicial Administration
 
U.S. Coast Guard
 
Office of Administrative Law Judges
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1. 
MILITARY INTERDEPARTMENTAL PURCHASE REQUEST Page 2 of 2 1 

2. FSC I 3. CONTROL SYMBOL NO. 4. DATE PREPARED I 5. MIPR NUMBER 6. AMEND NO. 

07-JAN·2009 W660KZ90073769 000I 
I :	 I 

7. TO NATIONAL MARINE FISHERIES SERV	 8. FROM: PPMD-ENVIRONMENTAL RESOURCE BR 

CENWP-PM-E 

USACE PORTLAND DISTRICT NMfS \NtuR 
2725 fe,erfFLAIE[ BL'le f!}!(ST	 PO BOX 2946 

I(,OD Sand OO\fft WQ~ N( 333 SW FIRST AVE
 

--SE',TTLi, WA 98112 I PORTLAND, OR 97208-2946
seo1H/, WA l{SIIS"' 

ESTIMATED ESTIMATEDI 
NO. 

a e f 
i 

ITEM'I	 UNIT PRICE TOTAL PRICE 

10.	 SEE ATIACHED PAGES FOR DELIVERY SCHEDULES, PRESERVATION AND PACKAGING INSTRUCTIONS, SHIPPING 11. GRAND TOTAL:
 
INSTRUCTIONS AND INSTRUCTIONS FOR DISTRIBUTION OF CONTRACTS AND RELATED DOCUMENTS.
 $33,000.00I 

REMARKS: 

REQUEST ACCEPTANCE ON DO FORM 448-2 AS SOON AS PRACTICABLE, BUT NO LATER THAN 30 DAYS AFTER RECEIPT. ALL OTHER 
PROVISIONS REMAIN UNCHANGED. 

TO THE BEST OF OUR KNOWLEDGE, THE WORK REQUESTED WILL NOT PLACE DOE AND ITS CONTRACTOR IN DIRECT COMPETITION WITH THE 
DOMESTIC PRIVATE SECTOR. 

DO NOT EXEED THE GRAND TOTAL AMOUNT AUTHORIZED. ANY UNUSED FUNDS WILL BE WITHDRAWN 60 DAYS AFTER THE EXPIRATION DATE 
WITHOUT APPROVAL OR AMENDMENT TO THIS ORDER. 

THIS IS PARTIAL FUNDING. THIS IS AN ECONOMY ACT ORDER PURSUANT TO AR 37-1 DOD 7220.9M 

N09 GOVT ORDER TO NOAA NATIONAL MARINE FISHERIES SERVICES TO BE USED FOR TRAVEL TO ERDC IN SUPPORT OF THE COE PROJECTS 

Please have the accepting official sign below and return to the FINANCIAL POC address. EXPIRATJON DATE: 30-SEP-2009 

I RA TECHNICAL POC: MICHAEL J LANGESLAY CENWP-PM·E 541·374-8801 

RA FINANCIAL POC: GENEVA WILBER CENWP-PM·E 503·808-4754 

RA TECHNICAL poe ADDRESS:	 PPMO-ENVIRONMENTAL RESOURCE BR
 

USACE PORTLAND DISTRICT
 

PO BOX 2946
 

333 SW FIRST AVE
 

PORTLAND, OR 97208-2946
 

PA TECHNiCAL POC: RITCHIE GRAVES (503) 213-6891
 

PA FINANCIAL POC: BEVERLYDONNOR, (503)230·5402 \ NlCOI(e. Hall ~)S2('''4~~8
 

DIRECTFUNDCITE ~--A	 Ill.AJhllCl 0 ..Lo •• 

ACCEPTED X- REIMBURSABLE.:r.(""--- DATE: ~ TITLE: ,,(,._1 MDllRl!flltftJ ~ 

12. TRANSPORTATION ALLOTMENT (Used if FOB Contractor's plant) 13. MAIL INVOICES TO (Payment will be made by) 

USACE FINANCE CENTER 

USAED PORTLAND 

5722 INTEGRITY DRIVE 

i MILLINGTON, TN 38054-5005 
~	 _ ... . ----L~_.~ . ~ _ 
14. FUNDS FOR PROCUREMENT ARE PROPERLY CHARGEABLE TO THE ALLOTMENTS SET FORTH MARISSA SMITH
 

ON THE LINE ITEM NOs ABOVE. THE AVAILABLE BALANCES OF WHICH ARE SUFFICIENT TO ACCOUNTANT
 
COVER THE ESTIMATED TOTAL PRICE.
 

ELECTRONICALLY SIGNED BY 12-JAN-2009
 

17. DATE15. AUTHORIZING OFFICER (Type name and title) ~16. SIGNATURE	 -~: .~-----

GEORGE J MEDINA	 I GEORGE J MEDINA , 09·JAN-2oo9 

CHEMIST	 I ELECTRON/CALL Y SIGNED BY 

DO Form 448 



MIUTARYINTERDEPARTMENTALPURCHASEREQUEST 1. 

Page 1 of 2 1 
2. FSC I 3. CONTROL SYMBOL NO. I 4. DATE PREPARED 15. MIPR NUMBER 6. AMEND NO. 

; i 07-JAN-2009 W66QKZ90073769 000I-------~-----l- ~__---I 
7. TO NATIONAL MARINE FISHERIES SERV1C(, \ tV \.O~ I 8. FROM: PPMD-ENVIRONMENTAL RESOURCE BR 

t 
CENWP-PM-E 

"OflHHhEST F1SII!:RliS GiN:rER USACE PORTLAND DISTRICT l~oo S4~ Pou'Tt \ktt 
2; 25 MOl4'fLAIEE BL 0'8 EAST ~ PO BOX 2946 WA J� 

r I q~ll) 333 SW FIRST AVE� 

SEATftE, hA 96112 PORTLAND. OR 97208-2946� 

9. ITEMS D ARE D ARE NOT INCLUDED IN THEINTERSERVICE SUPPLY SUPPORT PR-O-G-RA~-M-A-ND-R-E-Q-U-IR-E-D-l-NT-E-R-S-E-R-V-IC-E---------1 

SCREENING HAS HAS NOT BEEN ACCOMPLISHED 0 D 
~MI DESC~pnON ~-~-------------~Il-Q-~-.-U-N-IT~I-E-S-n-M-A-T-ED-~~-E-~-I-M-A-re-D~~ 

NO. (Federal stock number, nomenclature, specification and/or drawing No., etc.) UNIT PRICE TOTAL PRICE 
al b :c dl e f 

i I ) 

111 FY09 GOVT ORDER TO NOAA NATIONAL MARINE FISHERIES SERVICES TO BE USED FOR TRAVEL TO I 
: . I ERDC IN SUPPORT OF THE COE PRO~IECTS --- Project No.: 122744 

IACCTING CLASS: 96 X 3122.0000 G2 X 082432 075491 2530467K5L 771 96352 00008736 i

r' WORK CAT CODE: 22MOC WORK CAT ELEM CODE: JNOOO I 
INITIAL ACCTING CLASS: 96 X 3122.0000 08 075491 

I LINE ITEM CURRENT UNOBLIG BAL AMT: $10,000.00 

21,FY09 TO GOVT ORDER TO NOAA NATIONAL MARINE FISHERIES SERVICES TO BE USED FOR TRAVEL I LS I $5,000.00
I 

TO ERDC IN SUPPORT OF THE COE PRO~JECTS --- Project No.: 122110 I I 

ACCTING CLASS: 96 X 3122.0000 G2 X 08 2432 015491 25303LGD96 111 96352 00008736 , 

WORK CAT CODE: 30DVF WORK CAT ELEM CODE: WJOOO 

I !I INITIAL ACCTING CLASS: 96 X 3122.0000 08 075491 

I LINE ITEM CURRENT UNOBUG SAL AMT: $5,000.00 

31 FY09 NWW GOVT ORDER TO NOAA NATIONAL MARINE FISHERIES SERVICES TO BE USED FOR LS I 

I TRAVEL TO ERDC IN SUPPORT OF THE COE PROJECTS -0- Project No.: 139437 
I, 

i 

ACCTING CLASS: 96 X 3122.0000 G2 X 082432 099993 2530 F85LFC 99996352 00008736 I� 

i WORK CAT CODE: 01A10 WORK CAT ELEM CODE: RCCOO I� 

I I 
I 

INITIAL CUSTOMER CODE: CORE I' i 

I INITIAL ACCTING CLASS: 96 X 3122.0000 08 099993 iI II 

I LINE ITEM CURRENT UNOBLIG BAL AMT: $10,000.00 I -----c-'---------,...----------1 
41, FY09 NWVIJ GOVT ORDER TO NOAA NATIONAL MARINE FISHERIES SERVICES TO BE USED FOR I LS I $8,000.00

I, 

TRAVEL TO ERDC IN SUPPORT OF THE COE PROJECTS --- Project No.: 139436 I 

ACCTING CLASS: 96 X 3122.0000 G2 X 08 2432 099993 2530 JFB99C 99996352 00008736 I 

I WORK CAT CODE: 01A10 WORK CAT ELEM CODE: RCADO i 

! INITIAL CUSTOMER CODE: CORE I I 

I i INITIAL ACCTING CLASS: 96 X 3122.0000 08 099993 I 
IL-__~ L1_N_E__IT_E_M_CU_R_R_E_N_T_U_N_O_B__L_IG_BA_L_A_M_T_· $8_.0_0_0_.0_0 

II 

~ J 

DO Form 448 











































MEMORANDUM OF AGREEMENT
 
Among
 

BONNEVILLE POWER ADMINISTRATION
 
U.S. ARMY CORPS OF ENGINEERS
 
U.S. FISH AND WILDLIFE SERVICE
 

NATIONAL MARINE FISHERIES SERVICE
 
With Reference To
 

OREGON DEPARTMENT OF FISH AND WILDLIFE
 
Regarding
 

SPRING CREEK NATIONAL FISH HATCHERY REPROGRAMMING
 

1. PARTIES 

This Men10randum of Agreement (hereinafter referred to as "Agreement") is made and entered 
into by and among the following Federal entities (hereinafter referred to as "Parties"): 

• u.s. Army Corps of Engineers (the Corps); 
• United States Fish and Wildlife Service (USFWS); 
• National Marine Fisheries Service (NMFS); and 
• Bonneville Power Administration (BPA). 

II. PURPOSE 

The purpose of this Agreement is to describe and document: 

(1) Changes in fish production at several Federally-funded mitigation fish hatcheries in order 
to eliminate releases from Spring Creek National Fish Hatcheries (Spring Creek NFH) 
and resultant requests for March spill at Bonneville Dam, beginning in 2009 (as described 
in Section VII. Spring Creek Reprogramming Production Plan); 

(2) Decision by the Corps, BPA, and the USFWS to commit funds to cover net cost increases 
associated with these changes (as described in Section VIII. Funding Responsibilities); 
and 

(3) Coordination ofcommitments by the Parties to address long-tenn changes in the Corps' 
John Day/The Dalles Mitigation program and Endangered Species Act (ESA) 
consultation responsibilities (as described in Section IX. Coordination Responsibilities 
and Long-term John Day / The Dalles Mitigation). 

This Agreement does not provide a mechanism for the transfer or obligation of funds between or 
anl0ng the Parties or other entities. Rather, the Agreement documents funding decisions that \vill 
be executed using other means. This Agreement also does not create long-tenn commitments or 
precedents that prejudice the outcome of discussions regarding potential changes in long-tern1 
changes to the Corps' John Day / The Dalles Mitigation. 

Spring Creek NFH Reprogranlming Memorandum ofAgreement Page 1 of14 



III. BACKGROUND 

The USFWS produces tale fall Chinook at Spring Creek NFH and upriver bright fall Chinook at 
Little White Salmon NFH. The Oregon Department ofFish and Wildlife (ODFW) produce 
"upriver brights" among others, at the Bonneville Hatchery. Through discussions with the 
Columbia River fisheries managers, including state and federal agencies and tribes, the Parties 
developed a plan to reprogram Spring Creek NFH production to meet several goals. A primary 
goal of Spring Creek NFH reprogramming is to end the early releases of tule fall Chinook from 
Spring Creek NFH (as necessary to provide adequate pond space) that led to ongoing disputes 
over fish passage measures and spill at Bonneville Dam in March. Concurrently, regional 
entities have also been discussing long-tenn changes to the Corps~ John Day/The Dalles 
Mitigation program to mitigate for fish losses due to inundation of spawning and rearing areas 
lost due to construction ofThe Dalles and John Day dams. Spring Creek NFH Reprogramming 
is consistent with this broader reprogramming of the John Day/The Dalles Mitigation (see 
Section IX of this Agreement). 

In May 2008, the Corps, BPA, and the Bureau of Reclamation entered into agreen1ents with 
various state and tribal interests that are known as the Columbia Basin Fish Accords (hereafter 
referred to as the "Fish Accords"). One of these agreements was with the Confederated Tribes of 
the Warm Springs Reservation of Oregon, the Confederated Tribes Of the Umatilla Indian 
Reservation, the Confederated Tribes of the Yakama Nation and the Columbia River Inter-Tribal 
Fish Commission (hereafter "the Lower River Accord"), which includes a specific provision 
about Spring Creek reprogramming and a more general provision about John Day mitigation 
wherein the Lower River Accord parties agree that, 

Their common priority is to modify Spring Creek Hatchery production so that the early 
hatchery releases and spill at Bonneville Dam are unnecessary. I 

Further, the Corps committed to: 

Take all action necessary and appropriate consistent with the resolution reached between 
the interested [Accord] Parties regarding mitigation programs for John Day and The 
Dalles dan1s. Any commitn1ent from BPA in support of this resolution would be 
consistent with this agreement? 

This Agreement contributes to fulfilling the commitments made by the Corps and BPA in the 
Fish Accords. The US v. Oregon parties have indicated their support for this Spring Creek NFH 
Reprogramming action in a letter dated October 8,2008 (see Exhibit A). 

In a separate Fish Accord with the Confederated Tribes of the Colville Reservation, the Corps 
agreed to: 

1 2008 Columbia Basin Fish Accords Memorandum of Agreement between the Three Treaty Tribes and FCRPS
 
Action Agencies § II.E (May 2, 2008).
 
2 1d. at § III.BJ.
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Carry out govemment-to-government discussions with the Colville Tribes concerning 
any modifications that may be made to production practices in the hatchery mitigation 
program for John Day and The Dalles dams. 3 

The Corps has begun discussions with the Confederated Tribes of the Colville Reservation 
regarding this Agreement and they have indicated their support and intention to document their 
support in a letter. 

IV. AUTHORITIES 

The Parties enter into this Agreement using the following authorities: 

•	 The C·orps is authorized to mitigate for construction and operation of the John Day 
and The Dalles dams through § 204 of the Flood Control Act of 1950, Public Law 
516-81 st Congress. 

•	 The NMFS and USFWS fulfill certain Federal responsibilities pursuant to the 
Mitchell Act as authorized by Special Act 52 Stat. 345, May 11, 1938 and amended at 
60 Stat. 932, August 8, 1946. 

•	 The NMFS and USFWS are authorized to fulfill Federal responsibilities through the 
Endangered Species Act, 16 U.S.C. §§ 1531-1544. 

•	 The USFWS and NMFS are authorized to enter into this agreement under the Fish 
and Wildlife Coordination Act, 16 U.S.C. 661 et seq. 

•	 BPA is authorized to fund mitigation costs for the power share of the Corps' dams 
under the Federal Columbia River Transmission System Act, section 11. 

•	 Under authority contained in the National Energy Policy Act of 1992, Public Law 
102-486, Section 2406, BPA may make available and the Corps use funding provided 
directly frOln BPA the mitigation costs attributable to power. 16 U.S.C. §839d-1. 

V. DEFINITIONS 

For the purposes of this Agreement, and for no other purposes, the following definitions apply: 

A.	 "John Day Mitigation" and "John Day / The Dalles Mitigation" means the Corps' fall 
Chinook mitigation program as authorized through Section 204 of the Flood Control 
Act of 1950 for the construction and operation of John Day and the Dalles Dam. 

B.	 "Mitchell Act" means a program for the conservation of fishery resources as 
authorized by Special Act 52 Stat. 345, May 11, 1938, and modified at 60 Stat. 932, 
August 8, 1946 that provides for the establishment, operation, and maintenance of 
one or more stations in Oregon, Washington, and Idaho, and for the conduct of 
necessary investigations, surveys, stream improvements, and stocking operations for 
these purposes. 

C.	 "Tule" means tule fall Chinook salmon. 

3 2008 Columbia Basin Fish Accords Memorandum of Agreement between the Colville Tribes and FeRPS Action 
Agencies § II.A.3.b (May 2, 2008). 
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D.	 "Upriver brights", or "URB", means upriver bright fall Chinook salmon. 
E.	 "Zone 6" means the zone of the Colunlbia River treaty Indian commercial fishing 

area upstream from Bonneville Dam running from Bonneville to McNary dams. 
F.	 "US v. Oregon parties" means parties of United States versus Oregon Civil No. 68­

513-KI (D.Or.); the State of Washington, State of Oregon, State of Idaho, the United 
States, the Shoshone Bannock Tribes, Confederated Tribes of the Warm Springs 
Reservation of Oregon, the Confederated Tribes of the Umatilla Indian Reservation, 
the Nez Perce Tribe, and the Confederated Tribes and Bands of the Yakama Nation. 

G.	 "HO·MP" means Hatchery and Genetic Management Plan, submitted as a Biological 
Assessment to describe individual hatchery programs. 

VI. THE FACILITIES INVOLVED AND EXISTING FUNDING SOURCES 

A.	 ODFW and the Corps co-own the Bonneville State Hatchery (Bonneville Hatchery), 
and ODFW operates it. 

B.	 The Corps and USFWS own, and USFWS operates, the Spring Creek NFH for 
salmon production called for in two separate statutory mitigation programs, the 
Mitchell Act and John Day Dam Mitigation. 

C.	 USFWS owns and operates the Little White Salmon National Fish Hatchery (Little 
White Salmon NFH). 

D.	 NMFS receives appropriated dollars from Congress to fund and administer the 
Mitchell Act, which funds a portion of all three facilities involved in this Agreenlent. 

E.	 The Corps funds 450/0 of the total alulual funding for the Bonneville Hatchery from 
the Corps' John Day Mitigation program under the 1990 Cooperative Agreement 
between the Corps and ODFW. These funds are obligated and executed through 
annual Task Orders describing responsibilities, funding, fish production plans, and 
payment procedures. The remaining 55% of funding is provided from appropriations 
under the Mitchell Act and other programs. 

. F.	 The Corps funds a proportionate share (currently 570/0) of the total annual cost at 
Spring Creek NFH based on the proportion of the John Day Mitigation program to the 
total production at Spring Creek NFH in accordance with Article 1 of the 
Memorandum of Understanding (effective November 1972 between the Corps and 
USFWS). Funds are obligated and executed through annual Task Orders describing 
responsibilities, funding, a fish production plan, and payment procedures. 

G.	 The Corps funds the share of the John Day Mitigation program attributable to the 
non-power purposes of John Day Dam using appropriations; it pays for the share 
attributable to the power purposes of John Day Dam using funds provided by BPA 
through a direct funding operation and maintenance agreement. 

H.	 BPA and the Corps believe they lack responsibility for any Mitchell Act program 
costs. Further, BPA believes that absent new legislation, it cannot share or assume 
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those costs. This Agreen1ent will not be construed to suggest BPA has that authority 
or that BPA or the Corps has responsibility to fund any Mitchell Act costs. 

VII. SPRING CREEK NFH REPROGRAMMING PRODUCTION PLAN 

The Parties agree to implement Spring Creek NFH Reprogramming as described below, 
generally, for a three-year teon (fiscal years 2009-2011). A summary of the changes in 
production of tule and URB fall Chinook salmon associated with this Agreement is provided in 
Table 1below. 

All Parties understand that the transfer dates, release dates, and fish sizes described herein are 
approximate and based on the agencies' best professional judgment regarding fish culture 
capabilities and known limitations at each unique facility. The estimates are for plalll1ing 
purposes only. Any significant changes in these figures will be disclosed and discussed among 
the Parties and conveyed to other interested entities. 

All Parties agree that this plan will alleviate the need to release fish upstream of Bonneville Dam 
before the spring spill season begins. Consequently, none of the Parties involved will request or 
support requests from non-Parties for spill for hatchery releases as described in this Agreement 
prior to the spring spill season identified in the 2008 FCRPS BiOp. 
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Table 1. Summary of production changes associated with Spring Creek NFH Reprogramming 

Tules 

Brood 
Number Collection! Mass Acclimation 
offish Egg take Rearing Marking1 

and release Notes 

Spring Only need to 
Original Spring Creek Spring Creek reprogram 4.5 
Program 15.0M Creek NFH NFH FWS NFH million of total 

Fish will not be 
released prior to 
start of spring 
season spill 

Spring program 
Spring Creek Spring Creek (typically April 

Reprogrammed 10.5M Creek NFH NFH FWS NFH 10) 

Spring Bonneville 
2.8M Creek NFH SH ODFW Bonneville SH 

Fish will not be 
released prior to 
start of spring 
season spill 

Spring program 
Spring Creek Little White (typically April 

1.7M Creek NFH NFH FWS Salmon NFH 10) 

Upriver Brights (URBs) 

Brood 
Nun-Iber Collectionl Mass Acclimation 
offish Egg take RearIng Marking1 and release Notes 

Entire 
Bonneville URB 

Original Bonneville Bonneville production is 
Program 4.5M SH SH ODFW Bonneville SH a.5SM 

Maintains back-
lip brood/egg 

Bonneville Bonneville source at 
Reprogrammed 2.0M SH SH ODFW Bonneville SH Bonneville 

Little White 
Salmon NFH 

or Increases 
Bonneville Bonneville releases in 

2.5M SH SH ODFW LWSNFH Zone 6 

1, The agency responsible for executing the mass marking program. but not fundmg, unless directed through 
Congressional appropriations. All releases associated with Reprogramming will be mass-marked, subject to 
appropriations, 
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ODFW participated in the technical workgroup that developed this plan. ODFW has indicated 
their ability to in1plement the production changes it describes at Bonneville Hatchery (See 
letter att~ched Exhibit B). USACE will describe these production changes (and provide funds) 
in annual task orders that it will issue to ODFW for operation of Bonneville Hatchery. 

All Parties agree to change production of 4.5 million of the 15 million total production of tule 
fall Chinook at Spring Creek NFH as follows: 

A. Tule fall Chinook: 

Relocate production of 2.8M tule fall Chinook salmon at the eyed egg stage of 
development from Spring Creek NFH to Bonneville Hatchery under the care of 
ODFW for rearing to a size of approxin1ately 80 fish per pound (fpp) for release in 
May. Additionally, ODFW will assume responsibility for mass-marking (Le., adipose 
fin-clip) these fish and inserting 150,000 coded wire tags for evaluation purposes. 
These fish will be of Spring Creek NFH stock and provide a back-up broodstock 
source for Spring Creek NFH. 

The remaining 1.7M tule that USFWS will continue to rear at Spring Creek will be 
transferred to Little White Salmon acclimation pond in early March at approximately 
120-155 fpp. The USFWS will continue to nlass mark these fish at Spring Creek NFH 
subject to Congressional appropriations and directions. USFWS will release these fish 
in April at approximately 110 fpp and assume responsibility to insert 150,000 coded 
wire tags to evaluate the release group. 

USFWS will adjust the release timing of the remaining 10.5M tule at Spring Creek to 
provide suitable rearing densities within the existing pond space. USFWS will release 
6M tule at approximately 110 fpp in April after the start of the spring season spill 
program at Bonneville Dam (2008 FCRPS Biological Opinion, which typically starts 
about April 10), and release 4.5M tule in May at approximately 70 fpp. 

B. Upriver brights: 

Of the 4.5M URBs currently reared and released entirely at Bonneville Hatchery, 
2.0M upriver brights of Bonneville stock will continue to be reared, mass-marked, 
and released at Bonneville Hatchery. This program will continue to provide back~up 

brook stock supply for other upriver bright programs in the basin. 

ODFW will continue to rear and mass-mark 2.5M upriver brights at Bonneville 
Hatchery, but will transfer them to Little White Salmon acclimation pond in nlid-May 
at 1OOfpp, just after USFWS releases the 1.7M tule. ODFW will also insert 150,000 
coded wire tags to evaluate this release group prior to transferring them to Little 
White Salmon acclimation. USFWS will acclimate these fish and release them at 80 
fpp in June or July. These fish may be of Bonneville or Little White Salmon NFH 
stock depending on availability offish and fishery co-manager objectives. 
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VIII. FUNDING RESPONSIBILITIES 

The net cost increases associated with Spring Creek NFH Reprogramming production changes 
described in Table 1 of Section VII are summarized below in the Table 2. 

All Parties agree to the funding strategy summarized in Table 2, wherein the USFWS and the 
Corps split net annual operating cost increases according to the current funding split at Spring 
Creek NFH (570/0 Corps/43% USFWS). All Parties agree to request, and to use their best efforts 
to secure funding needed to meet the production plan set forth in Table 1, including the 
incremental cost increases described below in Table 2. All Parties will commit and transfer 
funds through other means, such as annual task orders issued in accordance with a Cooperative 
Agreement. 

Nothing herein shall be considered as committing the Parties to obligate funds or otherwise 
commit the Parties for the future payment of money in excess of appropriations authorized by 
law and administratively allocated for the activities associated with this Agreenlent. . 
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Table 2. Summary of net cost increases from current program funding levels and funding 
strategy associated with Spring Creek NFH Reprogramming Production Plan 

Funding Responsibilities 
John Day Total Net Cost 
Mitigation Increase above 
Net Cost USFWS Net FY09 Funding 

Facility Increases Cost Increases Request 

Annual Costs1 

Bonneville Hatchery $134)000 $101,000 $235 1 000 

Spring Creek NFH and 
Little White Salmon NFH 
(FWS Facilities ) $5.000 $4,000 $9.000 

Sub Total $139,000 $105,000 $244,000 

One-time Costs 
Bonneville Hatchery 

Pond rehab $132,000 $132,000 
Incubation Trays $42,000 $42,000 

Spring Creek NFH and 
Little White Salmon NFH 
(FWS Facilities) $18,000 $18.000 

Sub Total $132,000 $60,000 $192.000 

Grand Total $271,000 $165,000 $436,000 

i These increases in annual costs account for savings expected at Spring Creek 
NFH and Bonneville Hatchery related to these reprogramming activities. 

Specifically, each party agrees as follows: 

A.	 The Corps agrees to fund the John Day Mitigation program costs, as described in Table 
2, which include: $139,000 in net annual costs increases and a one-time cost of $132,000 
cost to repair ponds at Bonneville Hatchery to accommodate the additional tule 
production. The Corps will obligate funds using its nonna! processes for funding 
hatchery operation and maintenance activities. Thus, the Corps will issue annual task 
order(s) in accordance with the existing 1990 Cooperative Agreement with ODF\V for 
Bonneville Hatchery Operations and the 1972 MOO for operation of Spring Creek NFH. 
Each task order will specify production changes associated with this Agreement. 

B.	 BPA will continue to fund the Corps for the power share of John Day Mitigation program 
costs, including those attributable to this reprogran1ming effort, using the agencies' 
existing operations and maintenance direct funding agreement. BPA will continue to 
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provide John Day mitigation funding using existing project cost allocation percentages. 
The costs associated with this effort will be absorbed into the 2009, 2010, and 2011 
budgets. 

c.	 The USFWS agrees to fund S105,000 in net annual cost increases and a one-time $60,000 
cost, as detailed in Table 2. The one-time costs are to purchase bird netting, a vacuum 
pump, an egg picker and additional life rings at Little White Salmon NFH and additional 
incubator trays at Bonneville Hatchery. The USFWS will not request any additional 
Mitchell Act funds to cover the net cost increases related to this Agreement. 

D.NMFS will continue to seek funding for the Mitchell Act Program as described in the US 
v OR 2008-2017 Management Agreement. However, NMFS will not be responsible for 
providing additional Mitchell Act funds to accommodate increased costs at Mitchell Act­
funded facilities addressed in this Agreement. 

IX.	 COORDINATION RESPONSIBILITIES AND JOHN DAY /THE DALLES 
MITIGATION 

Long-term Changes in the John .Day /The Dalles Mitigation 

A.	 All Parties agree to implement Spring Creek Reprogramming for fiscal years 2009-2011 
and work together to resolve long-tern1 John Day/The Dalles mitigation discussions. The 
ultimate plans and funding responsibilities for production at facilities discussed in this 
Agreement will be addressed as part of the overall John Day I The Dalles Mitigation 
discussions, in consultation with the Parties and all affected states and tribes. This 
Agreement does not prejudice or create any precedent for long-tenn production or 
funding responsibilities for John Day / The Dalles Mitigation. 

B.	 USFWS and NMFS agree to work with the tribes and states within the Production 
Advisory Committee (PAC) and Technical Advisory Comn1ittee (TAC) forun1s, outlined 
in the 2008-2017 US v. Oregon Management Agreement dated May 2008, to prepare and 
present a proposed change to the John Day/The Dalles mitigation requiren1ent to the 
other Parties by January 2009. This proposal \vill be followed by regional consultation 
and resolution regarding production plans, funding, and responsibilities by April 2009, as 
referenced in Exhibit A. USFWS and NMFS will work and consult with interested 
Tribes, as appropriate. 

c.	 Consistent with the Fish Accords (as described in Section III), the Corps will conduct 
government to government discussions with the Confederated Tribes of the Colville 
Reservation regarding any future potential recommended changes to its John Day / The 
Dalles Mitigation program. 

Endangered Species Act Consultation 
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A.	 USFWS agrees to assume the lead for Endangered Species Act (ESA) compliance 
for Service-operated facilities associated with the reprogramming effort. USFWS 
will collaborate v,rith the other Parties during consultation under the ESA. 

B.	 The Corps and NMFS agree to work with ODFW to complete ESA consultation on 
an updated HGMP for Bonneville Hatchery fall Chinook in accordance with the 
timeline identified in RPA 39 of the FCRPS Biological Opinion. 

x. OTHER PROVISIONS 

A.	 Term of Agreement: This Agreement shall be in effect when executed by the 
Signatories (on the date of last signature) and shall continue in effect until 
September 30,2011, unless otherwise modified by the Parties. 

B.	 No Precedent: This Agreement is intended to allow expeditious implementation 
and does not prejudice or set any precedents regarding funding or legal 
responsibilities in this or any other proceeding. All Parties believe that this 
Agreement is consistent with current agency directives. However, if a Party later 
detem1ines that any tenn of this Agreement is inconsistent with existing agency 
directives, then the Parties will meet to discuss how to modify the Agreement, or 
enter into the dispute resolution process described in this Section X. E. 

C.	 Annual Meeting: The Parties agree to n1eet annually to discuss any issues 
relating to implementation of this Agreement. 

D.	 Modifications: This Agreement may not be modified in any manner whatsoever 
except with joint written consent of the duly authorized representatives of the 
Parties to this Agreement. 

E.	 Dispute Resolution: The Parties shall attempt in good faith to resolve any dispute 
arising out of or relating to implementation of this Agreement in accordance with 
this section and without resort to administrative, judicial or other formal dispute 
resolution procedures. The purpose of this section is to provide the Parties an 
opportunity to fully and candidly discuss and resolve disputes without the 
expense, risk and delay of a formal dispute resolution. 

If the Paliies are unable to resolve the dispute through informal dispute resolution, 
then the dispute shall be elevated to negotiating between Federal agency 
executives or officials who have authority to settle the controversy and who are at 
a higher level of management than the person with direct responsibility for 
administration of this Agreement. 

In the event a dispute over material non-compliance with the Agreement has not 
been resolved by negotiation, the affected Party may seek to withdraw by 
providing written notification to the other signatories 30 days prior to withdrawal. 
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Such notice shall be in writing and shall be deemed properly given or made if 
delivered in person, sent by electronic transfer, by acknowledged delivery, or by 
registered or certified mail, postage prepaid. 

F.	 Signing in Counterparts: This Agreement may be executed in any number of 
counterparts, and each executed counterpart shall have the same force and effect' 
as an original instrument as if all the signatory Parties to all of the counterparts 
had signed tp.e same instrument. Any signature page of this Agreement may be 
detached from any counterpart of this Agreement without impairing the legal 
effect of any signatures, and may be attached to another counterpart of this 
Agreement identical in form having attached to it one or more signature pages. 
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IX. ACCEPTING THIS AGREEMENT ON BEHALF OF THE PARTIES:
 

BPA: 

The Corps: 

USFWS: 

NMFS: 

Stephen J. Wright / 
Administrator and Chief Executive Officer 
Bonneville Power Administration 
905 NE 11 th Ave.! PO Box 3621 
Portland, OR 97208-3621 

Steven R. Miles, P.E. 
Colonel, Corps of Engineers 
District Commander 
US Anny Corps of Engineers 
Portland District 
POBox 2946 
Portland, OR 97208-2946 

David J. Wesley 
Acting Regional Director 
US Fish and Wildlife Service 
Region 1 
911 NE 11 th Ave. 
Portland, OR 97232 

D. Robert Lohn 
Regional Administrator 
National Marine Fisheries Service 
1201 NE Lloyd Blvd Suite 1100 
Portland, OR 97232 

ocr 2 2 2008 
Date: _ 

Date: _ 

Date: _ 

Date: _ 

Any Party may, by written notice to the other Party, change the designation or address of the 
person so specified as the one to receive notices pursuant to this Agreement. 
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IX. ACCEPTING THIS AGREEMENT ON BEHALF OF THE PARTIES: 

BPA: Date: 

Stephen J. Wright
 
Administrator and Chief Executive Officer
 
Bonneville Power Administration
 
905 NE 11 th Ave.! PO Box 3621
 
Portland, OR 97208-3621
 

The COrQ . Date: ;UDc.:r-tJt 

Steven R. ,.E. 
ne , Corps of Engineers
 

District Commander
 
US Army Corps of Engineers
 
Portland District
 
PO Box 2946
 
Portland, OR 97208-2946
 

USFWS: Date: 

David J . Wesley
 
Acting Regional Director
 
US Fish and Wildlife Service
 
Region I'
 
911 NE 11 th Ave.
 
Portland, OR 97232
 

NMFS: Date: 

D. Robert Lahn
 
Regional Administrator
 
National Marine Fisheries Service
 
1201 NELloyd Blvd Suite 1100
 
Portland, OR 97232
 

Any Party may, by written notice to the other Party, change the designation or address of the 
person so specified as the one to receive notices pursuant to this Agreement. 
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IX. ACCEPTING THIS AGREEMENT ON BEHALF OF THE PARTIES:
 

BPA: 

The Corps: 

USFWS: 

NMFS: 

Stephen J. Wright 
Administrator and Chief Executive Officer 
Bonneville Power Administration 
905 NE 11 th Ave.! PO Box 3621 
Portland, OR 97208-3621 

Steven R. Miles, P.E. 
Colonel, Corps of Engineers 
District Conunander 
US Anny Corps of Engineers 
Portland District 
PO Box 2946 
Portland, OR 97208-2946 

David J. Wesley 
Acting Regional Director 
US Fish and Wildlife Service 
Region 1 
911 NE 11 th Ave. 
Portland, OR 97232 

D. Robert Lohn 
Regional Administrator 
National Marine Fisheries Service 
1201 NE Lloyd Blvd Suite 1100 
Portland, OR 97232 

Date: 
-~---

Date: 

Date: ,o/d-? I~ 

Date: 
~----

Any Party may, by written notice to the other Party, change the designation or address of the 
person so specified as the one to receive notices pursuant to this Agreement. 
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IX. ACCEPTING THIS AGREEMENT ON BEHALF OF THE PARTIES:
 

BPA: 

The Corps: 

USFWS: 

NMFS: 

Stephen J. Wright 
Administrator and Chief Executive Officer 
Bonneville Power Administration 
905 NE 11 th Ave.! PO Box 3621 
Portland, OR 97208-3621 

Steven R. Miles, P.E. 
Colonel, Corps of Engineers 
District Commander 
US Anny Corps of Engineers 
Portland District 
PO Box 2946 
Portland, OR 97208-2946 

David J. Wesley 
Acting Regional Director 
US Fish and Wildlife Service 
Region 1 
911 NE 11 th Ave. 
Portland, OR 97232 

D. Robert Lahn 
Regional Administrator 
National Marine Fisheries Service 
1201 NE Lloyd Blvd Suite 1100 
Portland, OR 97232 

Date: 

Date: .

Date: 

Date: lap J 
/ 
&f' 

Any Party nlay, by written notice to the other Party, change the designation or address of the 
person so specified as the one to receive notices pursuant to this Agreement. 
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x. EXHIBITS 

Exhibit A: Letter of Support from US v Oregon Policy Committee 

Exhibit B: Letter of Support from State of Oregon 
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EXHIBIT A
 

October 8, 2008 

Steven R. Miles, P.E.
 
Colonel, Corps of Engineers
 
District Commander
 
U.S. Army Corps of Engineers
 
Portland District
 
PO Box 2946
 
Portland, OR 97208-2946
 

Steven Wright
 
Administrator
 
Bonneville Power Administration
 
905 NE 11 th Ave.
 
Portland, OR 97208-3621
 

Dear Colonel Miles and Mr. Wright, 

This correspondence transmits the U.s. v Oregon Policy Committee's (policy 
Comnlittee) support for implementing Spring Creek ReprograJ.l1ming (Reprogramming) 
as identified in Table 1 (attached). It is understood that the Federal Agencies (Agencies) 
have developed a reprogramming agreement among the Bonneville Power 
Administration (BPA), U.S. Anny Corps of Engineers (COE), and u.s. Fish and Wildlife 
Service with reference to the Oregon Department of Fish and Wildlife (operators of 
Bonneville Hatchery). The proposal maintains existing fall Chinook production within 
the basin but moyes rearing and release locations. This will result in more upriver bright 
juveniles released in the Zone 6 fishery area and lTIoving tule' fall Chinook below 
Bonneville Dam to eliminate the need for March spill. 

It is also understood by the Policy Committee that this three year reprogramming 
agreement provides no long-term commitments or precedents that prejudice the outcoDle 
of future proposed changes to John Dayrrhe Dalles Mitigation (JMD/TD). Rather it 
serves as a bridge agreement as the US. v Oregon Parties develop and provide proposed 
changes to the JDMlTD mitigation program. Further, the Parties expect that the 
reduction of 300,000 fall Chinook released above Bom1eville Danl from the 2008-2017 
Us. vs. Oregon Management Agreement will be restored under the development of a 
long term JDM/TD Initigation program. To this end, the Policy Committee intends to 
notify the COE of their agreed..to position for appropriate John Day and The Dalles Darns 
luitigation levels by December 2008. Following discussion and agreement with the COE 
on this level the U.S. v Oregon Parties will develop a production program that best meets 
the desires and needs of the Basin by April, 2009. We look fOf\vard to engaging the COE 
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EXHIBIT A
 

and BPA as we work towards a mutually beneficial outcome to this important mitigation 
program. 

This correspondence fulfills the Agency's desire for a letter of support for the fish 
production changes outlined in the MOA (Table 1) and for changes to Table B5 of the 
U.s. v Oregon 2008...2017 Management Agreement (Table ~5-modified). If you have 
any questions regarding this letter, please contact Becky Jorulson, Us. v Oregon 
Production Advisory Committee chair, at (208)843-7320, ext. 2433. 

Guy Norman
 
Policy Committee Vice-chair,
 
U.S. v Oregon 
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EXHIBIT A 

Table 1. Summary of Spring Creek NFH production changes 

Tules 

Brood 
Number Collectlonl Mass Acclimation 
of fish Egg take RearIng Markfng1 and release Notes 

Spring Only need to 
Original Spring Creek Spring Creek reprogram 4.5 
Program 15.0M Creek NFH NFH PNS NFH million of total 

Fish will not be 
released prior to 
start of spring 
season spill 

Spring program 
Spring Creek Spring Creek (typicalty April 

Reprogrammed 10,5M . Creek NFH NFH FWS NFH 10) 

Spring Bonneville 
2.8M Creek NFH SH ODFW Bonneville SH 

Fish witr not be 
released prior to 
start of spring 
season spill 

Spring program 
Spring Creek Little White (typically April 

1.7M Creek NFH NFl-{ FWS Salmon NFH 10) 

Upriver Brights (URBs) 

Brood 
Number Collectionl Mass Acclimation 
of fish . Egg take Rearing Marking1 and release Notes 

Entire 
Bonneville URB 

Original Bonneville. Bonneville production is 
Program 4.5M SH SH ODFW Bonneville SH 8.55M 

Maintains back~ 

up brood/egg 
Bonneville Bonneville source at 

Reprog rammed 2.0M SH SH ODFW BonnevHle SH Bonneville 
Little While 

Salmon NFH 
or Increases 

Bonneville Bonneville releases in 
2.5M SH SH ODFW LWSNFH Zone 6 

1. The agency responsible for executing the mass marking program, but not fundlng , un~8s directed through 
Congressional appropriations. 

Spring Creek NFH Reprogramming Men10randum ofAgreentent Page 3 of5 



~ Table B5-modified (changes: bold & underlined; deletions: strikethrough). Fall Chinook Production for Brood 
~. Years 2008-2017 (Several programs may change pending the outcome of John Day Mitigation discussions. The 

Parties will discuss and agree to any changes prior to implementation. For Snake Basin production J see Table Q 
~ B4A and 848).
~ 

~  

~ Basin Columbia River Above McNary 
~
 

~ Target Retease 1 2 Primary Program
 
Release Site Rearing Facility Stock Ufe stage Number Mark Non-Ad-Clipped Purpose Funding
~ ; 1 

I I 

~ 

~  ~~rjon  Dr~~J.Y~~~)  3__f.'~..s.~~~ __._. .. ",." ...... _'_'." __"_ ~.~~~~ ~~¥.~~!~~~___ ___ _...?_qrQ_9Q_.__. ._..~~~.ty_3 . ?Sl.l.QQ9 J?~£rementation SPA ._.~ 

I , 
, £ 

~ E~~sser ~~~~C . .__~RB~Loc~'___ ..__~ub~.!!.~  ?20,OOO TBD __-__~.2.t.OOO__~.P.E~J!1_~!~".?.!!  ._!!..P~_J  ~ I !~. i 200KAd-cwr. I
!. 3.. 3 100% Ad.ClI Suppl~mentatJon  j
~~§.~~~ PrOs~!  ._.~.!Jttt~,~~1~~_§.?Iry1.9_f.l.~~tf_.  "~~B..... _. ~_~y~~~~~9. __ ~ __._ 1.!.?9Q,Q.qQ .. ~_. O.. FIshery __~A _{~ I 100% Ad·Clip I~  

C ~_Statlon Ringold ~nne~ __. ~~ ~~.YeaJ1~9..  ~~~QQ_O ~O~E:~ ..~  ..' .' ._..... .... .. Q.... .£j~~~ .COE ~ 
 

""'t 
t::l po Station Priest 400-600K.!~  ~ 

B.~.Pj£i_~~.:..  ....P~~.Pj~.§...t!~!~l1... ~~ ._.._..__~_':l~~~~£1.9..... . .__~Q.Q0,OOO____  Ad-CWf TBD Fis~ ~.!.~~t .~_~D J~ ~  I I~ 

~ Priest Rapids ! ~ 
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EXHIBITB
 

Department of Fish and Wildlife regan Office of the Director 
3406 Cherry Avenue, NE

Theodore R. Kulongoskl Governor 
Salem, OR 97303 

503.947.6044 
October 20, 2008 FAX 503.947.6042 

TIY 503.947.6339 
www.cifw.state.or.us

Steven R. Miles P.E.
 
Colonel, Corps ofEngineers
 
District Commander
 
U.S. Army Corps of Engineers
 
Portland District
 
PO Box 2946
 
Portland, OR 97208-2946
 

Dear Colonel Miles, 

This correspondence transmits support for implementing Spring Creek Reprogramming
 
(Reprogramming) by the Oregon Department of Fish and Wildlife (ODFW). We have reviewed a
 
draft of your Memorandum of Agreement (MOA) among the Bonneville Power Administration
 
(BPA), U.S. Army Corps of Engineers (the Corps), U.S. Fish and Wildlife Service (USFWS), and
 
National Marine Fisheries Service (NMFS), with reference to the ODFW, regarding
 
reprogramming of fish production from Spring Creek National Fish Hatchery (Spring Creek
 
Reprogramming) to other facilities. ODFW assisted the parties to this agreement in developing
 
the production plan and supports the production changes it describes, and has expressed its'
 
support in the US v OR Policy Committee letter of October 8, 2008.
 

A component of the plan involves moving full production of2.8M tule fall Chinook from Spring
 
Creek NFH to Bonneville State Hatchery, which is operated by ODFW. Eggs will be shipped
 
from Spring Creek NFH to Bonneville in late October. The reprogramming plan also involves
 
rearing, mass-marking and transferring 205M URBs (historically produced and released at
 
Bonneville) to Little White Salmon NFH at a size of approximately 100 fish per pound around
 
May. ODFW understands that 2.0M URBs will continue to be reared, mass-marked, and released
 
on-station. ODFW provided the MOA Parties with the following net cost increases costs
 
associated with the production changes.
 

Item
 
One-time costs
 

Pond Repair $132,000 
Additional 400 incubation trays $ 42,000 

Total one-time costs $174,000 

Anoual O&M costs 
Salaries, chemicals, contract services $83,000 
Fish feed $10,000 
Mass Marking (2.8M tules @ $40/1000) $112,000 
Evaluation Marking (l50k CWTs for $30,000 
each of two release groups @$100/1000 net 

CWTcost) 
Total annual O&M costs $235,000 

I includes overhead/indirect rate of 32.09%, if applicable 
laJ1nual O&M costs may increase over the three-year term of the Agreement, due to inflation. We 
reserve the right to discuss funding needs to cover those increased costs in the future. 
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EXHIBITB
 

In Task Order NWPOD..OS-PH-Ol Amendment 2, the Corps provided ODFW with $132,000 
necessary to repair the ponds at Bonneville Hatchery> and the USFWS has already provided 
ODFW with the additional incubator trays. ODFW expects the annual O&M costs described 
above to be provided in additional annual task orders that specify the changes in production 
described in the agreclnent (in addition to other mitigation production). 

ODFW looks forward to working \vjth the MOA parties to implement the changes described in 
the Spring Creek Reprogramming MOA and towards exploring potential aJtel11atives for long­
term changes in John Day and The Dalles Mitigation. If you have any questions regarding this 
Jetter, please contact John Thorpe of Iny staff at 503-947-6212. 

Sh1cerely 

Curtis E, Melcher, Deputy Director 
Fish and \Vildlife Programs 
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Table 1. Summary of Spring Creek NFH production changes 

Tules 

Brood 
Number 
offish 

Collection/Egg 
take Rearing 

Mass 
Marking1 

Acclimation 
and release Notes 

SprIng Only need to 
Original 
Program 15.0M 

Spring Creek 
NFH 

Creek 
NFH FWS 

Spring Creek 
NFH 

reprogram 4.5 
mfJlion of total 

Fish will not 
be released 
prior to start of 
spring season 

Spring spill program 

Reprogrammed 10.5M 
Spring Creek 

NFH 
Creek 
NFH FWS 

Spring Creek 
NFH 

(typically April 
10) 

2.8M 
Spring Creek 

NFH 
Bonneville 

SH ODFW 
Bonneville 

SH 
Fish will not 

be released 
prior to start of 
spring season 

Spring spiIJ program 

1.7M 
Spring Creek 

NFH 
Creek 
NFH FWS 

Little White 
Salmon NFH 

(typically April 
10) 

Upriver Qrights (URSa) 

Brood 
Number 
offish 

ColiectionJEgg 
take Rearjng 

Mass 
Marklng1 

Acclimation 
and release Notes 

Entire 
Bonneville 
URB 

Original Bonneville Bonneville production is 
Program 4.5M BonnevlUe SH SH ODFW SH a.SSM 

Maintains 
back-up 
brood/egg 

Bonneville Bonneville source at 
Reprogrammed 2.0M Bonneville SH SH ODFW SH Bonneville 

Little White Increases 
Salmon NFH or Bonneville releases in 

2.5M Bonnevi lie SH SH ODFW LWSNFH Zone 6 

1. The agency responsible for executing the mass marking program. but not fundrng , unless directed through 
Congressional appropriations. 
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