The Legal Construction--Sexual Deviance as Criminal Behavior

Arising from religious precepts, legislative acts were introduced to control
nonprocreative sexual behavior. The creation of the vocabulary for anal intercourse, for
example, brought together a set of concepts that interwove law and morality. Ruse
(1988), referring to the relationship of religious teaching to laws designed to control
sexual behavior, cormmented:

"Sodomy" obviously comes from the name of the doomed city of the plain,
and "buggery" is a corruption of "bougrerie," named after so-called
"Bulgarian” heretics... . They believed that physical things are evil, and thus
refused to propagate the species, turning, therefore, to other sexual outlets.
Hence banning buggery struck a two-fold blow for morality: against unnatu-
ral vice and against heretical religion (p. 246).

As early as 1533 in England, buggery, which had been established in religion as a
sin against nature, was declared a crime. In the ensuing three decades, the statute was
repealed and reenacted several times. In 1563, in the reign of Elizabeth I, the law
against buggery became firmly established. Criminal codes provided severe punishment
for persons accused of nonconforming sexual conduct (Bullough, 1976). The language of
such statutes is not uniform. Buggery, sodomy, lewdness, perversion, lasciviousness, and
even immorality are terms that have been employed in different statutes and at various
times to denote the proscribed criminal conduct.

The underlying categories of the legal construction of nonconforming sexuality are
continuous with those of thé religious construction: good and evil. With the seculariza-
tion of morality, sin was no longer an appropriate descriptor for unwanted conduct. The
transition from sins against nature to crimes against nature was an accomplishment of the
secularization and attempted legalization of morality. Crime, the secular equivalent of
sin, became the preferred descriptive term.

To make rational the use of the crime concept in the context of sexual behavior, it
had to be consonant with accepted lega! usage, as in crimes against the person, crimes
against property, crimes against the Crown, etc. The linguistic formula “crimes against..."
presupposes a victim. In following this logic, early practitioners of jurisprudence created
crimes against nature as the label for unwanted sexual conduct. In so doing, they implied
that "nature" was the victim.

In most of the criminal codes, and in the Uniform Code of Military Justice, the
concept of crimes against nature appears frequently when sexual behavior is proscribed.
The concept is sometimes rendered by the employment of language which includes the
adjective unnatural. Clearly, the authors of statutes that proscribe crimes against nature
were not using "nature” as a descriptor for flora and fauna, mountains and valleys, oceans

and deserts. When "nature” is the victim, something else is intended.

13



" The stat story language, as we mentioned before, is derived from the religious
idiom.sins agairst nature. “Nature" is employed in the sense used by the early Greek
philosophers, as the force or essence that resides within things. Thus, it is in the nature
of a hen’s egg to develop into a chicken, for water to run downhill, etc. This concept of |

nature served as the main explanatory principle, employed as an all-purpose answer for x |
!
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causality questions. With the development of empirical science, such all-purpose answers
bécamg superfluous, they gave way to questions directed toward uncovering how events
inﬁluenced each other, and answers were formulated according to laws and principles
constructed through observation and experiment. At the present time, the legal concept
crimes against nature has no scientific status. It is a rhetorical device 1o control nonpro- \
creative sex. ' '

e o

Thé Sickness Construction--The Medicalization of Deviance ' %
i : .

The nineteenth century witnessed the social construction of deviant conduct as ‘-
sickqess. Although the medical model of deviance had its origins in the sixteenth century, '
it was not until the growth and success of technology and science in the nineteenth
century that medical practitioners created elaborate theories to account for unwanted l
conduct. Many of the fanciful early theories of crime and craziness were given credibility
becat‘;se they were uttered by physicians and, therefore, presumed to be scientific. The
prestige conferred upon the practitioners of science and technology blanketed the
medié\a] profession. It was during the latter half of the century that medical scientists
initiated the movement to medicalize not only poorly understood somatic dysfunctions,
but all human behavior. Conduct that in-the past had been assigned to moralists or to
the law now came under thé purview of medical authority. Deviant conduct of any kind
becam\.e topics of interest for doctors. The brain had already been given its place as the
most important coordinating organ of the body, and the "mind" was somehow located in
the brain. Therefore, any item of behavior that was nonconformant with current norms
could be attributed to faulty brain apparatus, flawed mental structures, or both. In the
-absence of robust psychological theories, the observation and study of nonconforming
behavior led physicians to assimilate theories of social misconduct to theories of somatic
diseasc.\ The creation and elaboration of disease theories was based upon the all-
encompassing notion that every human action could be accounted for through the
applicatiPn of the laws of chemistry and physics. In this context, homosexuality and other
nonprocreative forms of sexual conduct were construed as sickness. To be sure, the
medicalization of nonconforming sexual conduct failed to replace entirely the older moral
and criminal constructions; and in many cases persons suffering from such "illnesses”

* continued to be punished. | S -

It is interesting to note that the term homosexuality itself did not appear in English
* writings until the 1890s. Like most medical terms, it was created out of Greek and Latin
roots. Prior to that time, labels for nonconforming sexual conduct in the English
language had been free of medical connotations, as, for example, the words sodomy,
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buggery, perversion, corruption, lewdness, and wantonness. One outcome of the medicaliza-
tion of nonconforming sexual conduct was the inclusion of homosexuality in textbooks of
psychiatry and medical psychology. Homosexuality was officially listed as an illness in the
1933 precursor to the 1952 Diagnostic and Statistical Manual of the American Psychiatric
Association (DSM-I). In the 1930s and 1940s any person who admitted being homosex-
ual was likely to be referred to a psychiatrist for diagnosis and treatment, the goal of the
treatment being the elimination of the homosexual interest. But even during this period
the father of psychoanalysis, Freud, expressed the opinion that homosexuality was not an
illness. In 1935 Freud wrote a letter to the troubled mother of a homosexual which is
worth quoting in its entirety (Bieber et al., 1962), as it anticipates and eloquently sum-
marizes the prevailing current scientific and medical views on homosexuality.

April 9, 1935
Dear Mrs. '

[ gather from your letter that your son is a homosexual. . . . Homosexuality is
assuredly no advantage, but it is nothing to be ashamed of, no vice, no degradation, it
cannot be classified as an iliness; we consider it to be a variation of the sexual function
produced by a certain arrest of sexual development....By asking me if I can help, you mean,
I suppose, if I can abolish homosexuality and make normal heterosexuality take its place.
The answer is, in a general way, we cannot promise to achieve it. In a certain number of
cases we succeed in developing the blighted germs of heterosexual tendencies which are
present in every homosexual, in the majority of cases it is no more possible. It is a
question of the quality and the age of the individual. The result of treatment cannot be
predicied.

What analysis can do for your son runs in a different line. If he is unhappy,
neurotic, torn by conflicts, inhibited in his social life, analysis may bring him harmony,
peace of mind, full efficiency, whether he remains a homosexual or gets changed.

Sincerely yours with kind wishes,

Freud

Homosexuality as a social construction is nowhere better illustrated than in the
arbitrary manner in which it was included and ultimately excluded from the medical
lexicon. In 1974, the diagnosis of homosexuality was deleted from the Diagnostic Manual
of the American Psychiatric Association under pressure from many psychiatrists who
argued that homosexuality was more correctly construed as a nonconforming life style
rather than as a mental disease.

Although the mental health professions do not speak with one voice, the currently
prevailing view was advanced by Marmor (1975), at that time president of the American
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Psychiatric lAssoviation: " there is no reason to assume that there is a specific psychody-
namic structure to homosexuality anymore than there is to heterosexuality" (p. 1514).

The' Amlérican Psychological Association passed a resolution in 1975 declaring
that: -

- Homosexuality per se implies no impairment in judgment,

| stability, reliability or general social or vocational capabilities..
_The Association deplores all public and private discrimina-
tion in such areas as employment, housing, public accom-
modation, and licensing... The Association supports and urges
the enactment of civil rights legislation...that would offer
citizens who engage in homosexuality the same protections
now guaranteed to others on the basis of race, creed, color,

‘etc.

Substantially the same resolution was enacted by the American Psychiatric
Association in 1976.

The available data on the psychological functioning of persons identified as
homose,'xua]s lead to an unambiguous conclusion: that the range of variation in personal
adjustment is no different from that of heterosexuals (Ohlson, 1974). A review of 14
major studies, beginning with Hooker’s in-depth investigations (1957, 1965), gave no
support to the hypothesis that same-gender orientation was a sickness (Freedman, 1976).
Employing various adjustment criteria, the studies uncovered no correlations that would
suppm:t a mental illness construction. Siegleman (1978, 1979), in two studies comparing
psychological adjustment of homosexual men and women and heterosexual men and
women in Britain, found no significant difference between the homosexual and heterosex-
ual grjoups, substantially replicating the results of earlier studies in the US. The
conclusion had been stated earlier in the famous Wolfenden Report of 1957, the basis for

the répeal. of sodomy statutes in England:

Homosexuality cannot legitimately be regarded as a disease
because in many cases it is the only symptom and is compati-
ble with full mental health (p. 32).

The 'Minority Group Construction--Homosexuals as a Non-Ethnic Minority Group

| The civil libertarian movements of the 1960s and 1970s paved the way for an
alternative construction of homosexual conduct. 1 have already noted that the earlier
work of Kinsey and his associates (1948) had received wide publicity. This work helped
to strengthen the notion that sexual status and behavior could not be sorted into a simple
twq-valued model of normal and abnormal. The recognition that perhaps at least 10
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percent of the adult population consistently adopted nonconforming sexual roles (i.e.,
homosexual behavior) was instrumental in form ulating a construction of same-gender
sexuality as the defining property of a non-ethric, nonracial minority group. Individuals
came together to support each other in their choice of life style. They comprised a
group. They shared with other minority groups experiences of discrimination, harass-
ment, and rejection (Sagarin, 1971).

The model for conceptualizing homosexuals as a minority group was provided first
by ethnic and racial minorities, later by non-ethnic minorities: women, the aged, and
physically disabled or handicapped persons. Another development that encouraged the
use of the minority construction arose from claims that homosexual men and women
could satisfactorily perform an infinite variety of occupational and recreational roles: one
could have nonconforming sexual attitudes and still meet high performance standards. as
teachers, physicians, fire fighters, novelists, professional athletes, movie actors, policemen,
politicians, judges and so on.

[t would be instructive to review the features that define a minority group. It is
obvious that minority in this context carries no quantitative meaning. Women make up
more than 50 percent of the population, yet they meet the criteria of a minority group.
The most useful shorthand definition of minority group is: people who share the
experience of being the objects of discrimination on the basis of stereotypes, ethnocentric
beliefs, and prejudice held by members of the nonminority group. Well-known examples
are mid-nineteenth century Irish immigrants in Boston, American Indians for nearly four
centuries, Black soldiers and sailors prior to the 1948 anti-segregation orders, Asian-
Americans before the repeal of the exclusion acts, Mexican-Americans in California and
the Southwest, Jews'in Nazi Germany and elsewhere.

Similarities to more widely recognized minority groups are not hard to find.
Prejudice against persons with nonconforming sexual orientations is like racial prejudice
in that stereotypes are created. Such stereotypes are often exaggerations of social types
that feature some unwanted conduct, style of speech, manner, or style that purportedly
differs from the prototype of the majority. The personality of an individual identified as
a member of a minority group is construed not from his acts, but from his suspected or
actual membership in the minority group. Racial and ethnic slurs help to maintain the
partition between the minority group and the majority. Wops, Guineas, Japs, Spics, Kikes,
Beaners, Polacks, Sambos, and other pejoratives have only recently been discouraged as
terms to denote the supposed social and moral inferiority of selected minority groups.
Fag, fairy, queer, homo, and pervert serve similar functions for persons who want to
communicate that the homosexual is "inferior." At the same time, the slur is intended to
characterize a social type that exemplifies a negatively valued prototype--the feminized
male. '

To recapitulate: The fact that at least four constructions can be made of the
same phenomenon is evidence that the particular value placed on nonconforming sexual
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THE SECRETARY,.OF DEFENSE

WASHINGTON. THE DISTRICT OF COLUMBIA

&1 DEC 1993

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE
COMPTROLLER
GENERAL COUNSEL
INSPECTOR GENERAL
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR OF ADMINISTRATION AND MANAGEMENT
DIRECTORS OF THE DEFENSE AGENCIES

SUBJECT: Implementation of DoD Policy on Homosexual Conduct in the Armmed Forces

The purpose of this memorandum is to provide guidance and announce changes to DoD
directives relating to the issue of homosexual conduct in the Armed Forces. As I discussed in my
July 19, 1993 memorandum, these changes reflect DoD policy that the suitability of persons to
serve in the Armed Forces will be judged on the basis of conduct.

Accession policy is provided in a new DoDD 1304.26, "Qualification Standards for
Enlistment, Appointment, and Induction.”" The directive makes clear that no one will be asked
about his or her sexual arientation as part of the accession process, although homosexual conduct
may be a basis for rejection for enlistment, appointment and induction. All applicants will be
briefed on all of the grounds for administrative separation.

Revisions have been made to the policy pertaining to separation for homosexual conduct
reflected in DoDD 1332.14, "Enlisted Administrative Separations,” and DoDD 1332.30,
"Separations of Regular Officers,” to emphasize that DoD judges the suitability of persons to
serve in the Armed Forces on the basis of conduct; to distinguish sexual orientation, which is
personal and private, from homosexual acts and from statements that reflect an intent or
propensity to engage in homosexual acts; and to make clear the procedural rights of a
servicemember proposed for separation as a result of a statement that he or she is a homosexual.
Corresponding changes should be made by the Military Departments with regard to Reserve
Officers, Warrant Officers, and Service Academy and ROTC cadets. A new enclosure on the
proper use of commander-directed fact-finding inquiries is added to clarify how commanders
should respond to allegations of homosexual conduct. % L—/ é3
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Criminal investigations policy is reflected in the addition of DoDI 5505.8, "Investigations of
Sexual Misconduct by the Defense Criminal Investigative Organizations and other DoD Law
Enforcement Organizations.” This instruction establishes policy regarding the initiation of
criminal investigations of certain sexual conduct; prohibits criminal investigations solely to
determine sexual orientation; establishes a requirement that there be credible information that a
criminal violation has occurred before any investigation may be conducted; and specifies that the
information must be deemed credible by the relevant Defense Criminal Investigative Organization
commander or director as well as by the servicemember's commander. It also provides that
criminal investigative resources will not normally be devoted to the investigation of consensual
adult private sexual misconduct where such misconduct is the only offense involved in the absence
of aggravating factors or a specific request by the commander of the servicemember as to whom
an allegation of such misconduct has been made. Finally, this instruction provides that
investigations into sexual misconduct will be conducted in an evenhanded manner, without regard
to whether the alleged misconduct involves homosexual or heterosexual conduct.

Personnel security policy is clarified via a memorandum from the Deputy Secretary of
Defense and a revision to DIS Manual 20-1, "Manual For Personnel Security Investigations.” The
changes narrow the nature and scope of the areas of inquiry to be pursued by a DIS investigator
when confronted with credible information of homosexual conduct to ensure that inquiries are
directed only to those issues necessary to evaluate a poteatial security concern. The changes also
make clear that the purpose of such inquiries is to assess security concerns, not to evaluate
suitability to serve.

Finally, DoDD 1322.18, "Military Training,” has been revised to add a requirement for
individual training that explains the conduct that is necessary to maintain high standards of combat
effectiveness and unit cohesion, and to brief servicemembers on applicable laws and regulations
governing sexual conduct by members of the Armed Forces. A training plan designed for
personnel involved in policy implementation and administration, with detailed hypotheticals, is
also provided.

These policy changes are effective February S, 1994. However, DoDD Directive 1332.14,
January 28, 1982, and DoDD Directive 1332.30, February 12, 1986, will continue to be used for
administrative separation proceedings initiated before February 5, 1994 unless the Secretary of the
Service concerned determines that the new separation procedures should be applied in a particular
case in which proceedings were initiated before that date. Thewirm .

February 3, 1993, memorandum is hereby canceled ef;

cc: Secretary of Transportation



