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Preface

This overview memorandum summarizes the work of the
staff of the Office of Legal Counsel in regard to impeach-
ment. The views expressed should not be regarded as
official positions of the Department of Justice.

The major topics in this memorandum are dealt with
more fully in four appendices. Although the research has been
extensive, this material does not purport to be an exhaustive
survey.

Work on the subject began in October and was expanded
considerably in December as time and the pressure of other
work permitted. The study is an independent, objective,
and essentially historical survey of the field, designed to
serve as resource material in the academic sense. It does
not analyze any particular factual allegations, reach ultimate
conclusions, or propose solutions. The material may serve to
illuminate discussion and indicate the complexity of
impeachment.

Appendices I and II dealing with historical material on
the concept of impeachable offenses, drawn from the debates
in the Constitutional Convention, other materials contemporary

to that period, and instances of impeachment action in the past,



were completed and released on February 21, 1974. We now
release an overview statement, and Appendices III and IV
setting forth respectively a collation of executive privilege
statements where impeachment also was mentioned, and a colla-
tion of comment on the question of judicial review of an

impeachment conviction.

consists of attorney working papers of a sort normally not
disclosed. 1In this instance, however, because of the interest
surrounding the subject, the extraordinary nature of our
present circumstances, and the historically-informative nature
bf this study, a broad sharing of it is deemed by the Depart-

ment of Justice to be in the public interest.

Robert G. Dixon, Jr.
Assistant Attorney General
Office of Legal Counsel



B. Provisions of the Constitution

Impeachment is dealt with or referred to in six pro-
visions of the Constitution, as follows:

1. Impeachment power of House of Representatives

Article I, section 2, clause 5 provides in part that:
'""The House of Representatives ., . . shall have the sole
power of impeachment."

2. Senate power to try impeachments

Article I, section 3, clause 6 is as follows:

The Senate shall have the sole power to try
all impeachments. When sitting for that purpose,
they shall be on oath or affirmation. When the
President of the United States is tried, the
Chief Justice shall preside: And no person shall
be convicted without the concurrence of two thirds
of the members present,

3. Sanctions
Article I, section 3, clause 7 provides as follows:

Judgment in cases of impeachment shall not
extend further than to removal from office, and
disqualification to hold and enjoy any office
of honor, trust or profit under the United
States: but the party convicted shall never-
theless be liable and subject to indictment,
trial, judgment and punishment, according to
law,



4, Inapplicability of pardon power

Article II, section 2, clause 1 states that '"The Presi-
dent . . . shall have power to grant reprieves and
pardons for offenses against the United States, except
in cases of impeachment."

5. Grounds for impeachment

Article II, section 4 is as follows:

The President, Vice President and all civil
officers of the United States, shall be removed
from office on impeachment for, and conviction
of, treason, bribery, or other high crimes and
misdemeanors,

6. Inapplicability of right to jury trial

Article III, section 2, clause 3 states in part that:

"The trial of all crimes, except in cases of impeachment

shall be by jury; . . . °ﬁl/
The history of the provisions of the Constitu-

tion which relate to impeachment is discussed below in

part C.

1/ The right to trial by jury is also dealt with in
the Sixth Amendment which refers to "all criminal prose-
cutions," but does not mention the matter of impeachment,

-6 -



¢. Grounds for Impeachment

The grounds for impeachment set forth in Article II,
section 4 of the Constitution are ''treason, bribery, or

other high crimes and misdemeanors.' The meanings of

2./ 3/

"treason" and "bribery" are relatively clear. On
the other hand, the meaning of '"high crime and misde-
meanor,' though the subject of considerable debate in
impeachment proceedings and elsewhere, remains uncertain,

The fundamental issue is whether a 'high crime or
misdemeanor' must be a criminal offense. The view that
criminal conduct is required has been asserted by, among
others, counsel for Justice Chase in 1804, for Andrew
Johnson in 1868 and for William O, Douglas in 1970, The
primary basis for this view is the language of the Con-

mon

stitution. ''Crime, misdemeanor' and '"'conviction' are

_gj See Article III, section 3 of the Constitution;
18 U.S.C. 2381,

3/ See 18 U.S.C. 201.



by

terms used in criminal law. Most other references to
impeachment in the Constitution are in contexts which
suggest criminal proceedings. E.g., Art. I, § 3, cl. 7
(1iability to "indictment . . .'"), Art II, § 2, cl. 1

"

(pardon of '"offenses'). One can contend that the

4/ It should be noted that Raoul Berger asserts that
"high crimes and misdemeanors' is a term of art, derived
from British practice in impeachment cases and that
"high misdemeanor" was not a term of criminal law when
the Constitution was adopted. However, the distinction
is clouded because the British could and did impose
criminal penalties in impeachment.

Ordinary rules of construction may yield opposing
conclusions. On the one hand, it may be argued that,
if it had been intended to limit the grounds to crimes,
use of the term '"'misdemeanors" in the phrase '"high
crimes and misdemeanors'" would not have been necessary.
On the other hand, the phrase ''treason, bribery, or
other high crimes and misdemeanors' suggests that what
follows ''other'" is criminal, just as treason and bribery
are crimes.



language of the Constitution is suffici§7t1y clear that
resort to other sources is unnecessary.

The position that violation of criminal law is not
a prerequisite for impeachment rests upon the view fhat
the underlying purpose of the impeachment process is not
to punish the individual, but is to protect the public
against gross abuse of power. Thus, while not all crimes
would rise to the level of impeachable offense, certain
types of non-criminal conduct, under this view, could
warrant removal from office.

A few opinions of the Supreme Court contain dictum

6/

regarding impeachment,_'but there is no actual court

5/ Assuming that criminal conduct is required, further
issues are what body of criminal law is to be relied
upon (British common law, the federal code, etc.) and
what standard is to be used in distinguishing '"high
crimes' or 'high misdemeanors' from other offenses.

6/ Contrast Ex parte Grossman, 267 U.S. 87, 121 (1925)
(suggestion that Presidential abuse of the pardon power
might warrant impeachment) and Kilbourn v. Thompson,

103 U.S. 168, 193 (1880) (suggestion that''criminality" is
a prerequisite for impeachment).




decision with respect to grounds for impeachment under
the United States Constitution.-l/ Accordingly, avail-
able sources include materials on the history of the
Constitution, congressional precedents in impeachment

cases, and scholarly works.

1. History of the Constitutional Provisions.

a. The Constitutional Convention
(May 25 to September 17, 1787)
The subject of impeachment of the chief executive

was raised at an early point during the Convention, but
the phrase 'high crimes and misdemeanors’ was not decided
upon until September 8, near the end of the Convention.

At different times during the Convention, various
other formulations of the grounds for impeachment were
considered, including ''mal-practice or neglect of duty;"

"treason, bribery or corruption;'" and 'treason or

bribery." Thus, in considering statements made during

7./ There are a number of state court impeachment cases,
but these relate to state constitutions and thus are of
limited relevance.



the Convention, it is important to bear in mind the
precise language being debated. Also pertinent is the
closely related issue of the manner in which the chief
executive was to be chosen. This matter received more
attention than did the question of impeachment. Some
delegates favored a strong legislature, the functions of
which would include selecting the chief executive.
Others were concerned about undue concentration of power
in the legislature. Similar views were expressed in
regard to impeachment. For example, Pinckney of South
Carolina was opposed to impeachment on the ground that
it was unnecessary and would give Congress undue control
over the executive. Others (e.g., Madison) favored in-
clusion of a provision on impeachment as a safeguard
against abuse of power on the part of the President.
Avai}able records regarding the Constitutional
Convention—é. provide no clear answer concerning the

meaning of "high crimes and misdemeanors.' No discus-

sion of that phrase took place in the context of

8/ See Farrand, The Records of the Federal Convention of
1787 (1937).

- 11 -



impeachment. The only specific discussion of the term
"high misdemeanor" was in debate over extradition pro-
visions. 1In regard to extradition, on August 28, '"high
misdemeanors' was rejected in favor of 'other crimes,"
because the former had a 'technical meaning' which was
considered to be too limited. A short time later,
"high crimes and misdemeanors'' was substituted for 'mal-
administration" as a justification for impeachmentgbecause
the latter term was regarded as being too vague.——J
Presumably, the Framers intended "high crimes and mis-
demeanors' to have a rather limited technical meaning.

On the basis of the Convention notes, the fol-
lowing observations may be warranted:

(1) The term "high crimes and misdemeanors"

meant something narrower than '"'maladministration.'" The

notion that a President could be removed at the pleasure

of the Senate was rejected.

9/ Many of the state constitutions which were in effect
in 1787 included '"maladministration' as a ground for
impeachment. '



(2) Although there was a passing reference
at the Convention to the impeachment of Warren Hastings
of the British East India Company, which was then pend-
ing in England, there was no clear intent to adopt
wholesale English practice and precedent on impeachment.
Cleafly, many aspects of British practice (e.g., impos-
ition of criminal punishment) were rejectd.

(3) Appropriate weight must be given to
ttﬁe discussions at the Convention which suggested that
impeachment would be available for non-criminal offenses.
Still, most such discussions took place some six weeks
before the adoption of the term "high crimes and mis-
demeanors.' At that time, the phrase before the Con-

!

vention was ''malpractice or neglect of duty,'" clearly
a much broader definition than the final text.

It might be said, of course, that those who
six weeks before had advocated a broader clause would
have objected if they thought that the language finally

adopted did not meet their intentions. However, another

possible inference is that, as the end of the Convention

- 13 -



10/

neared, such persons were more ready to compromise.

b. The Federalist

In Federalist No. 65, Alexander Hamilton

discussed impeachment and gave the reasons for the
Senate's being chosen as the forum for trying impeach-
ments. Indirectly he cast light on the nature of what

was considered impeachable:

The subjects of its jurisdictionn are those
offenses which proceed from the misconduct of
public men, or, in other words, from the abuse
or violation of some public trust. They are of
a nature which may with peculiar propriety be
denominated POLITICAL as they relate chiefly to
injuries done immediately to the society itself.
(The Federalist, The Central Law Journal Co.,
St. Louis, 1914, vol. 2, p. 17).

Hamilton also noted that an impeachment case '"'can never
be tied down by such strict rules . . . in the delinea-

tion of the offense by the prosecutors, or in the con-

struction of it by the judges, as in common cases serve

to limit the discretion of the courts in favor of

personal security.'" Id. at 19. He spoke of "The awful
discretion which a court of impeachments must neces-
sarily have . . ." as a reason for not giving the power
to try impeachments to the Supreme Court. Ibid.

Thus, Hamilton's analysis cuts against the

argument that "high crimes and misdemeanors' should be

limited to criminal offenses.

10/ There were delegates who sugported even narrower

grounds, such as ''treason or bribery'" and some who thought

that an impeachment provision was not necessary at all.

- 14 -



¢c. State ratification conventions

The state ratification debates were, with
the exception of Virginia, New York, and North Carolina,
badly or very incompletely reported. In three states =--
Delaware, New Jersey, and Georgia -- the con&ention
proceedings were not reported at all. The limited
information available with regard to the state conventions
makes it difficult to draw any firm conclusions, on the
basis of the-debate at those conventions, regarding the
meaning of the Constitution.

One view which was expressed (e.g., by Iredell
of North Carolina) was that impeachable offenses must be

"great' ones. 1V

There were other statements showing a variety
of ideas as to the meaning of impeachable offenses.
Some examples are: ''abuse of trust'" (Bowdoin, Massa-
chusetts); acting ''from some corrupt motive' (Iredell,

North Carolina); commission of a high crime puniéhable

11/ 4 Elliott, The Debates in the several State Con-
ventions on the adoption of the Federal Constitution (1836),
p. 113.

- 15 .



at common law (Nicholas, Virginia); the President's
being connected with a person in a suspicious manner and
sheltering the person, or the President's summoning only
a few states to consider a treaty (Madison, Virginia).

Many of these remarks at the ratification con-
ventions describe the impeachment power in terms which
include criminal conduct, but which do not necessarily
require it. This would be true of such words as '"abuse
of trust." Certainly, a number of delegates indicated
that impeachment could be brought for disregard of the
accepted processes of government even though no crime
ﬁad been committed. An example is Madison's strange
hypothetical concerning summoning only a few states in
order to secure approval for a treaty.

The records which are available concerning the
state ratification debates seem to show more focus on
impeachment procedure, than on the precise content of
impeachable offense.

2. The First Congress

Statements made at the First Congress are often

cited as being authoritative as to the meaning of the

Constitution. Pertinent to the matter of impeachment

- 16 -



was a debate regarding the power of the President to
remove executive officers.

| Madison, who argued for the President's right to
remove officers by himself, stated the following (1 Annals

of Congress 372-373):

I think it absolutely necessary that
the President should have the power of
removing from office; it will make him, in
a peculiar manner, responsible for their
conduct, and subject him to impeachment
himself, if he suffers them to perpetuate
with impunity high crimes or misdemeanors
against the United States, or neglects to
superintend their conduct, so as to check
their excesses, * * *

Madison also said, concerning the advisability of empowering
the President to remove executive officers (1 Annals of

Congress 498):

The danger, then, consists merely in this:
the President can displace from office a
man whose merits require that he should be
continued in it. What will be the motives
which the President can feel for such
abuse of his power and the restraints that
operate to prevent it. In the first place,
he will be impeachable by this House be-
fore the Senate for such an act of
mal-administration; for I contend that the
wanton removal of meritorious officers
would subject him to impeachment and re-
moval from his own high trust, * * *

- 17 -



The latter quoted statement does not appear to be con-
sistent with what Madison's own notes show that he had
said at the Constitutional Convention. He objected at

the Convention to impeachment for '"maladministration."

- 18 -



3. American impeachment precedents

a. General

According to the Congressional Quarterly
12/
Guide to the Congress of the United States, impeach-

ment proceedings have been initiated in the House of
Representatives some fifty times since 1789. Only
twelve of these cases reached the Senate.

Two of the twelve cases involved officials of
the executive branch, President Andrew Johnson (1868)
and Secretary of War William Belknap (1876). President
Johnson was acquitted when the Senate failed, by one
vote, to produce the requisite two-thirds majority for
conviction. Belknap was also acquitted, a major reason
being the fact that he had resigned his office several

months before the Senate trial.

Senate proceedings against the only Senator to
be impeached, William Blount, were dismissed in 1799 for
lack of jurisdiction; Blount had been expelled by the

Senate in 1797.

12/ Reprinted in part in Impeachment, House Committee
Print, House Judiciary Committee, 93rd Cong., lst Sess.
(1973), p. 705.
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The other nine impeachment cases which reached
the Senate involved federal judges.lﬁ/Of these, four
were convicted: John Pickering (1804), West H. Humphreys
(1862), Robert W. Archbald (1913), and Halsted L. Ritter
(1936).

The cases of the twelve federal officers who
were impeached by the House of Representatives are ob-
viously pertinent in determining the meaning and scope
of '"high crimes and misdemeanors.'" Nonetheless, congres-
sional precedents are quite different from court deci-
sions and, particularly in regard to impeachment of an
executive official, there are limits on the relevancy
and utility of the congressional precedents.

One complicating fact is that most of the im-

peachments involved judges. The Constitution provides

that federal judges ''shall hold their offices during

13 Among the impeachment attempts which failed in the
House of Representatives were the following: President
Tyler (1843), Vice President Colfax (1873), Attormey
General Daugherty (1923), Secretary of the Treasury
Mellon (1932),; and President Hoover (1932, 1933). The
most recent impmchment attempt occurred in 1970 and
related to Justice William O. Douglas.

- 20 -



good beﬁavior." Art. III, § 1. "Good behavior" is not
specified among the grounds for impeachment set out in
Article II, section 4. While the notion that judges
can be impeached for misbehavior has been criticized,
it is clear from an examination of past impeachments
that the proceedings against judges have been influ-
enced by this factor. Thus, matters that might not be
considered high crimes and misdemeanors as to non-
judicial officers have been deemed as appropriate for
inclusion in the articles of impeachment against judges.
In general, it is difficult to determine the
weight to be given past acts of Congress in impeachment
proceedings. A vote of the House to bring charges can
be taken as a judgment that certain acts, if proved,
constitute high crimes and misdemeanors. However, as
Hamilton pointed out, a ''court of impeachments' has an
"awful discretion.'" It would seem that even if grounds
were established by the evidence, a Senator is free to
vote against conviction because in his view the grounds
simply did not warrant removal from office. Thus, fail-

ure to muster the necessary two-thirds vote for convic-



tion can be explained in a number of ways and does not
necessarily amount to a holding that the charges were
not high crimes or misdemeanors.

There follows a discussion of the Andrew Johnson
impeachment and brief summaries of the other eleven

impeachments.

- 22 -



b. Impeachment of President Andrew Johnson

As noted above, the impeachment of Andrew
Johnson in 1868 was the sole instance in which the
House of Representatives impeached a President.

(1) Attempted impeachment (1866-1867)

In 1866, the House agreed to a resolution author-
izing the House Judiciary Committee to "inquire into
the official conduct of Andrew Johnson' and report

14/

whether he had committed a high crime or misdemeanor.
The Committee's investigation took more than ten months.
The Committee interviewed almost 100 witnesses, includ-
ing Cabinet officers and the President's personal secre-
taries. Department and Presidential documents were
produced, either voluntarily or in response to Committee
reduests, and conversations with the President were

related. It does not appear that any claim of executive

privilege was made.

14/ Earlier in 1866, a motion to suspend the rules of
the House to permit introduction of a resolution to im-
peach President Johnson failed to gain the requisite
two-thirds vote.

- 23 -



Upon completion of its investigation, the House
Judiciary Committee, by a five-to-four majority, recom-
mended impeachment. See H.R. Rep. No. 7, 40th Cong.,
~1st Sess. (1867). The Committee resolution was voted
~on by the House and rejected on December 7, 1867.

(2) Impeachment and Senate trial (1868)

The second major effort to impeach Johnson be-
gan in January 1868 and was assigned to the Committee
on Reconstruction. On February 21, Johnson formally
dismissed Secretary of War Edwin M. Stanton, allegedly
in violation of the Tenure of Office Act's requirement
of Senate consent (which Johnson believed to be uncon-
stitutional). On the following day, the Committee on
Reconstruction recommended impeachment of the President.
On February 24, the House adopted a resolution impeach-
ing Johnson and appointed a committee to prepare
articles of impeachment. Eleven articles were adopted
by the House in March.

The first eight articles charged that Stanton's
removal was unlawful as an intentional violation of the

Tenure of Office Act and the Constitution. Article IX

- 2 -



alleged violation of a statute requiring that all mili-
tary orders pass through the General of the Army.
Article X charged that Johnson, by intemperate harangues,
had ridiculed Congress. Article XI charged (1) that
Johnson had declared tht the 39th Congress represented
only part of the states and that accordingly its laws
were not binding, and (2) that, pursuant to his declara-
tion, Johnson had attempted to prevent execution of
various laws.

After weeks of argument and testimony, Senate

votes were taken on Article XI and subsequently on two
of the articles relating to the Tenure of Office Act.
In each instance, the vote was 35 for and 19 against
conviction, one vote short of the two-thirds majority
required for conviction. No vote was taken on the
remaining articles.

A basic issue was whether 'high crime or misde-
meanor' meant violation of a criminal law. The Presi-
dent's attorneys asserted the narrow view, i.e., that
only criminal conduct could constitute an impeachable

offense.

- 25 -



President Johnson did not appear personally at
the trial. Apparently no attempt was made by Johnson's
counsel to rely upon executive privilege or any related
doctrine. The defense attempted to call members of
Johnson's Cabinet to testify as to conversations they
had had with the President, but the Senate excluded vir-
tually all such evidence.

The atmosPherevof the trial was highly partisan.
Numerous rulings of Chief Justice Chase, who presided,
regarding such matters as introduction of evidence were
overruled by the Senate (by a majority vote).

The entire proceeding has been criticized by

scholars. For example, in his recent book, Impeachment

(1973), p. 295, Raoul Berger refers to it as a ''gross

abuse of the impeachment process . JU

(3) Role of the Attorney General

As noted above, the first major effort to im-
peach Andrew Johnson involved lengthy (closed) hearings

before the House Judiciary Committee. The role of
15/
Henry Stanbery, the Attorney General, was not substan-

15/ The Department of Justice was not created until
1870. Attorney General Stanbery had a small staff.
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tially different from that of other Cabinet members.

The Cabinet had general discussions regarding the House
proceedings, including in particular the question whether
the President might be arrested. Stanmbery, as Attorney
General, testified before the House Committee, but it

does not appear that he or any other executive official
represented President Johnson before the House Committee.

The second effort to impeach Andrew Johnson was
completed in a short period of time--one day's consider-
ation in the Committee on Reconstruction and adoption
two days later by the House of an impeachment resolu-
tion. There is no evidence that the Attorney General or
any other executive official represented President
Johnson before the Committee on Reconstruction or the
House in this second impeachment attempt.

After adoption of the impeachment resolution on
February 24, 1868, Attorney General Stanbery played an
important role in sélecting defense attorneys and in
planning legal strategy. On March 12, 1868, the day be-

fore the Senate_trial began, Stanbery resigned his

- 27 -



office, and Stanbery and four other private attorneys
represented Johnson in the Senate trial.liy

Stanbery believed that it would be lawful for
him to retain his office while representing Johnson
before the Senate. The reasons for Stanbery's resig-
nation were twofold: the practical difficulty of
performing both jobs (Attorney General and defense coun-
sel) at the same time; a desire to avoid objections on

the part of members of Senate to his continuing in

office.

L]

16/ There is no evidence of legal assistance provided
by any Government attorneys at the Senate trial.

- 28 -



c. Other impeachments

The eleven impeachments, other than Presi-
dent Johnson's, may be summarized as follows:

Senator William Blount (1798) - charged with
violating America's neutrality and federal law by éon-
spiring to transfer to England Spanish property in
Florida and Louisiana, conspiring to undermine the con-
fidence of Indian tribes in a federal agent, etc. It
does not appear that Blount disputed that the charges
amounted to indictable offenses. The Senate dismissed
the charges on the ground that Senators are not subject
to impeachment. |

Judge John Pickering (1804), convicted on four
articles - three related to unlawful (but non-criminal)
conduct in a suit for condemnation of a ship (e.g., re-
turning the ship to its owner without obtaining a bond
as fequired by law); the fourth article charged that
Pickering was intoxicated and used profanity while on
the bench. There was evidence that Pickering was in-

sane, but he was convicted nonetheless.
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4

Justice Samuel Chase (1804) - eight articles of
impeachment, six based on his actions while presiding
at treason and sedition trials; two concerned efforts
to exhort grand juries. Chase's counsel, Luther Martin,
who had been a delegate at the Constitutional Convention,
contended that only an indictable offense was impeach-
able. The House managers asserted the contrary view in
the Senate. Chase was acquitted.

Judge James H. Peck (1830) - charged with wrong-
fully convicting an attorney of contempt. Peck was
acquitted.

Judge West H. Humphreyé (1862) - Humphreys, who
in 1861 had ceased acting as a federal judge and then
act as a Confederate judge, was charged with conduct
resembling treason. He did not answer the charges and
was convicted.

William W. Belknap (1876) - Belknap resigned as.
Secretary of War shortly before he was impeached on
grounds which amounted to bribery (i.e., receiving pay-
ments for appointing a person to be post trader at a

fort). He was acquitted.
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Judge Charles Swayne (1903) - charged with crim-
inal offenses, including making false claims against tne
Government. He was acquitted.

Judge Robert W. Archbald of the Commerce Court
(1912) - charged with a variety of matters involving
improper, but apparently non-criminal, conduct. The
"misbehavior' issue was raised. He was found guilty on
five articles.

Judge George W. English (1926) - some of the
charges bordered on criminal conduct. English resigned
before trial and the proceedings were discontinued.

~Judge Harold Louderback (1933) - five charges
ranging from felonious (false voter registration) to
improper conduct. He was acquitted.

Judge Halsted L. Ritter (1936) - seven articles
including criminal offenses (tax evasion), and also
prejudicing the public's view of the court's fairness.
He was acquitted on the specific charges, but convicted
on the latter (which reiterated the specific charges).

The foregoing summaries give some indication of
the practice in the House, primarily, however, in regard
to judges. As noted previously, the issue whether crim-
inal conduct is required is a recurring one, and there
is no clear resolution of the question.
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4, Scholarly works

The views of commentators have varied. Story
maintained that impeachable offenses were political in
nature and should not be limited to statutory crimes.

Other writers, e.g., Irving Brant in Impeachment,

Trials and Errors (1972), have maintained that the only

proper grounds for impeachment are indictable offenses.
Raoul Berger maintains that violation of a crim-
inal statute is not a prerequisite for impeachment so
long as the offense is a ''great" one. A difficulty with
Berger's approach is his heavy reliance upon British
practice predating the Constitution. Even assuming that
his reading of British history is correct (i.e., his
view that "high crimes and misdemeanors' is a term of
art which dates back to the fourteenth century and which
encompasses certain types of non-criminal misbehavior),
his conclusion that the Framers intended to follow
British practice is open to doubt. For example, the

' a con-

Framers explicitly rejected '"'maladministration,'
cept that had _apparently been utilized in England.
Moreover, much of the Constitution, including aspects of

impeachment, was a reaction against the British system.
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5. The foregoing discuésion indicates the difficul-
ties in attaching a firm meaning to 'high crimes and
misdemeanors.'" Furthermore, the question is decided
first by the House Committee and the 435 members of the
House and then by the Senate. Public statements indi-
cate that various views have been held by the members
of those bodies.

There are persuasive grounds for arguing both
the narrow view that a violation of criminal law is re-
quired and the broader view that certain non-criminal
"political offenses' may justify impeachment. While the
narrow view finds support in the language of the Con-
stitution, the terms, particularly "high misdemeanor,"
are not without ambiguity. Post-convention historical

materials, such as the Federalist and the records of the

state ratification conventions, lend support to the view
that impeachment may be based upon certain types of
non-criminal conduct. One conclusion which clearly
emerges is that the ''political power" positions advanced
by Mr. Kleindienst in the 1973 Senate hearings on execu-

tive privilege (no need for any 'facts') or by Mr. Ford
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in 1970 regarding the Douglas investigation (any ground
adopted by the House) are not supported by pertinent
historical sources, although the near-successful im-
peachment of President Andrew Johnson has been viewed
by some as an example of the '"political power'" view and
the Johnson impeachment has been criticized on that
ground. There is, however, fairly wide support for an
essential premise of the ''political power' position,
i.e., that judicial review of congressional impeachment

action is unavailable.
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p. Procedures in the House and the Senate

Procedures followed in the House of Representatives
and in the Senate with regard to impeachment are de-
scribed in annotations to the current editiori7of
Jefferson's Manual of Parliamentary Practice._/ The an-
notations summarize pertinent material from Hind's and
Cannon's Precedents of the House of Representatives,

The Rules of the House of Representatives do not other-
wise deal with the matter of impeachment,

The Senate has specific rules of pﬂ?cedure and prac-
tice with regard to impeachment trials.jy There is over-
lap between the two sets of procedures, due in part to
the role of the House (or its managers) in presenting to

the Senate the case for impeachment.

1. House impeachment procedures

The House procedures may be summarized as follows

17 See Constitution, Jefferson's Manual and Rules of
the House of Representatives, 93rd Congress, House Docu-
ment No. 384, 92d Cong., 2d Sess. (1973).

19 See Senate Manual, Senate Document No. 93-1, 93rd
Cong., lst Sess. (1973), pp. 135-146. With one exception,
the Senate rules regarding impeachment have been in effect
since the 1868 trial of President Andrew Johnson,
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(all references are to the 1973 annotated Jefferson's
Manual): There are various ways of initiating impeach-
ment proceedings in the House of Representatives,
including a resolution introduced by a Member, or facts
developed and reported by an investigating committee of
the House., (Jefferson's Manual, § 603)

The House may order an immediate investigation
or may refrain from doing so until the charges have been
examined by a committee., (§ 605) Some early committee
investigations were ex parte, but in later practice the
committeeshave favored permitting the accused to explain
his case, to present and cross-examine witnesses, and to
be represented by counsel. (§ 606)

The investigations are conducted more or less
according to the established rules of evidence, but the

19/
strict rules of evidence have been relaxed.

After the investigating committee has reported,
the House may vote on the impeachment. If impeachment

is voted, the House notifies the Senate by message.

(§ 607) oo

19/ See III Hind's Precedents, §§ 2403 and 2516.
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Adoption of articles of impeachment requires a
majority in the House,

"Prosecution'" of an impeachment is the responsi-
bility of managers who are either elected by the House
or, pursuant to a resolution, appointed by the Speaker,
(§ 609)

2. Senate trial procedures

Arranging for trial, When the Senate is ready

to receive the articles, they are exhibited to the Senate
by the House managers. (Jefferson's Manual, § 609;
Senate impeachment rules I-II) At the request of the
managers, the Senate issues a summons for the appearance
of the respondent., (Jefferson's Manual, § 608) This
occurs after the Senate has notified the House that the
Senate is organized for the trial. (Senate rule VIII)

The accused may appear in person or by attorney
to answer the articles., If he does not appear, the
trial proceeds as upon a plea of not guilty. (Senate
rules VIII and X; Jefferson's Manual, § 611)

Formal pleadings, including the answer of the

accused and the replication of the House of Representa-
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tives, are filed, (Jefferson's Manual, §§ 612-613) The
accused may, for examplc, demur to the charges on the
ground that no '"high crime or misdemeanor" is alleged.

When the accused is the President, the Chief
Justice presides. (Senate rule IV)

Trial procedures. Before the Senate considers

the articles of impeachment, an oath is administered to
the members of the Senate by the presiding officer.
(Rule III, all references are to the Senate rules on
impeachments). The Senate may compel the attendance of
witnesses, may enforce obedience to its orders, and may
punish contempts in a summary way. (Rule VI)

The presiding officer (i.e., the Chief Justice
when the President is the accused) may rule on questions
of evidence and other questions, unless a Senator asks
that the matter be presented to the Senate for decision
(by majority vote). (Rule VII)

Under Rule XI (which was adopted in 1935), the
presiding officer, upon order of the Senate, shall

appoint a committee of twelve Senators to receive evi-
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dence and take testimony at times and places determined by
the committee,

Witnesses are sworn and subject to cross-examina-
tio