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SECTION 1. FEDERAL CRIMINAL LAW
1-1 ‘ GENERAL DEFINITIONS
EFFECTIVE: 10/24/85
Y — —1=171——  United States == T T T T
The term; “United States," as used in Title 18 in a

and waters, continental or

nse, includes all places
£ the United States, except the

territorial se
urisdiction o

insular, subject to the j
Canal Zone. (18 U.S.C. 5)

}

EFFECTIVE: 10/24/85

1-1.2 Department
"Department' means one of the executive departments
e context shows that such oo

enumerated in Section 1 of Title 5, unless th
term was intended to describe the executive, 1egislative, or judicial

pranches of the Government. (18 u.s.C. 6)

EFFECTIVE: 10/24/85

1-1.3 Ageﬁcy

independent establishment,
u of the United
oprietary

d to be used

npgency" includes any department,
ation, authority, board or burea
tion in which the United States has 3 Pr
text shows that such term was intende

(18 U.S.C. 6)

commission, administr
States or any corpora
interest, unless the con
in a more limited sense.

EFFECTIVE: 10/24/85
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Special Maritime and Territorial Jurisdiction of the
United States |(See MIOG, Part I, 7-3, 45-1.1 and 45-5;
Part II, 1-1.10.)] '

1-1.4

As used in Title 18, this phrase includes the following:

"(1) The high seas, any other waters within the admiralty
and maritime jurisdiction of the United States and out of the
jurisdiction of any particular State, and any vessel belonging in
whole or in part to the United States or any citizen thereof, or to
any corporation created by or under the laws of the United States, or
of_any_State,hIerritoryL_Disttict,;or“possessionwthereof,mwhenwsuch,___44__f4___4__;ﬁ___,
vessel is within the admiralty and maritime jurisdiction of the United

States and out of the jurisdiction of any particular State.

"(2) Any vessel registered, licensed, or enrolled under
the laws of the United States, and being on a voyage upon the waters
of any of the Greatl Lakes, or any of the waters connecting them, or
upon the Saint Lawrence River where the same constitutes the
International Boundary Line.

"(3) Any lands reserved or acquired for the use of the
United States, and under the exclusive or concurrent jurisdiction

thereof, or any place purchased or otherwise acquired by the United
States by consent of the legislature of the State in which the same T
shall be, for the erection of a fort, magazine, arsenal, dockyard, or

other needful building.

"(4) Any island, rock, or key containing deposits of
guano, which may, at the discretion of the President, be considered as
appertaining to the United States. :

"(5) Any aircraft belonging in whole or in part to the - S
United States, or any citizen thereof, or to any corporation created
by or under the laws of the United States, or any State, Territory,
Distriect, or possession thereof, while such aircraft is in flight over
the high seas, or over any other waters within the admiralty and
maritime jurisdiction of the United States and out of the jurisdiction
of any particular State.

"(6) Any vehicle used or designed for flight or
navigation in space and on the registry of the United States pursuant
to the Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, Including the Moon and Other
Celestial Bodies and the Convention on Registration of Objects
Launched into Outer Space, while that vehicle is in flight, which is

Sensitive AT , . o
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from the moment when all external doors are closed on Earth following
embarkation until the moment when one such door is opened on Earth for
disembarkation or in the case of a Forced landing, until the competent
authorities take over the responsibility for the vehicle and for
persons and property aboard.

"(7) Any place outside the jurisdiction of any nation
with respect to an offense by or against a national of the United
States. : '

["(8) To the extent permitted by international law, any
foreign vessel during a voyage having a scheduled departure fr om_or

3

arrival in the United States with respec? to an offense committed by
or against a national of the United States." (18 U.S.C. |

EFFECTIVE: 02/11/97

1-1.5 Obligation or Other Security of the United States

The term, "obligation or other security of the United
States," includes all bonds, certificates of indebtedness, national bank
currency, Federal Reserve notes, Federal Reserve bank notes, coupons,
United States notes, Treasury notes, gold certificates, silver
certificates, fractional notes, certificates of deposit, bills, checks,
or drafts for money, drawn by or upon authorized officers of the United
States, stamps and other representatives of value, of whatever
denomination, issued under any Act of Congress, and cancelled United

‘States stamps. (18 U.S.C. 8)

EFFECTIVE: 10/24/85

I-1.6 Vessel of the United States

The term, "vessel of the United States," as used in Title 18
means a vessel belonging in wholé or in part to the United States, or any
citizen thereof, or any corporation created by or under the laws of the
United States, or of any State, Territory, District, or possession
thereof. (18 U.S.C. 9)

Sensitive
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EFFECTIVE: 10/24/85

1-1.7 Interstate Commerce

The term, "interstate commerce," as used in Title 18 includes
commerce between one State, Territory, Possession, or the District of
Columbia and another State, Territory, Possession, or the District of
Columbia. (18 U.S.C. 10)

EFFECTIVE: 10/24/85

i-1.8 Foreign Commerce

The term, 9foreign commerce,” as used in Title 18 includes
commerce with a foreign country. (18 U.S.C. 10) ‘

\~;4 EFFECTIVE: 10/24/85

1-1.9 Foreign Government

The term, '"foreign government," as used in Title 18, includes
any government, faction, or body of insurgents within a country with
which the United States is at peace, irrespective of recognition by the _
United States. (18 U.S.C. 11) : .

EFFECTIVE: 10/24/85

1-1.10 Assimiiative Crimes Statute .

Whoever within or upon any of the places now existing or
hereafter reserved or acquired as provided in 18 U.S.C. 7 (see paragraph
1-1.4 above), is guilty of any act of omission which, although not made
punishable by any enactment of Congress, would be punishable if committed
or omitted within the jurisdiction of the State, Territory, Possession,
or District in which such place is situated, by the laws thereof in force
at the time of such act or omission, shall be guilty of a like offense
and subject to a like punishment. (18 U.S.C. 13)

Sensitive
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EFFECTIVE: 10/24/85
1-1.11 Citation of Code Section
Complafnts filed before U.S. Magistrates for violations of

Title 18, U.S.C., should refer to the revised section of the code as
follows: '"Title 18, U.S.C., Section (no.) s

_EFFECTIVE: 10/24/85 .

|1-1.12 Definition of Stolen or Counterfeit Nature of Property for
Certain Crimes (See MIOG, Part I, 15-1.1.1, 15-3.1, 15-3.2,
26-1.9, 26-4.5, 52-1.5, 87-2.1.1, 87-2.1.3, 87-2.2.1,
87-2.2.2, 87-2.3.1, 87-2.3.2, 87-4.4, 91-3.10, 103-1.5,
198-2.8, and 1-1.12.1 through 1-1.12.5 below.)

Kv@ﬁ‘| Whenever it is an element of an offense in Title 18 that:

"(1) any property was embezzled, robbed, stolen, converted,
taken, altered, counterfeited, falsely made, forged, or obliterated; and

"(2) the defendant knew that the property was of such N
character; ’

‘such element may be established by proof that the defendant, after or as i
a result of an official representation as to the nature of the property,
believed the property to be embezzled, robbed, stolen, converted, taken,
altered, counterfeited, falsely made, forged, or obliterated. . . . For
purposes of this section, the term 'official representation' means any
representation made by a Federal law enforcement officer (as defined in
section 115) or by another person at the direction or with the approval
of such an officer.”" (Title 18, U.S.C., Section 21).

EFFECTIVE: 10/23/95
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1-1.12.4 Establishing other Elements of Federal Offenses with Title
18, USC, Section 21 (See MIOG, Part II, 1-1.12.)

(1) The scope of section 21 casts a broad net, encompassing
a number of Title 18 offenses, many of which require proof of interstate
or foreign travel. Others require, for example, a showing that property
belongs to the government (Title 18, USC, Section 641) or was part of
an interstate shipment (Title 18, USC, Section 659). Prior to the
enactment of section 21, if the government had charged a defendant with
the substantive offense of receiving stolen goods, it had to prove that
the defendant knew the goods were stolen and that the goods crossed a
state or United States boundary. (Title 18, USC, Section 2315.) Under
the new statute, it is clear that proof of the first element (knowledge
that the property is stolen) can be accomplished by undercover
representation that the property was "stolen." But there is no provision
in the text of the statute for satisfying the interstate or foreign '
travel requirement merely through representation.

Vel (2) Since Congress expressly provided for representation of

\;;5{ only one element, it seems clear that it intended to retain the status
' - quo with respect to the other elements of proof. This interpretation
requires proof that the goods actually cross a state or United States
boundary after being stolen or represented as such.

EFFECTIVE: 10/23/95

1-1.12.5 Conspiracy and Title 18, USC, Section 21 (See MIOG, Part II,
1-1.12.) ‘ '
(1) With respect to inchoate crimes and conspiracy, section
21 appears to have no impact, because a conspiracy charge can be
maintgined regardless of whether the property was stolen or merely
represented as stolen. It is possible then that a conspiracy charge
could be maintained where property which is represented as stolen is also
represented as having traveled in interstate commerce under circumstances
where two or more of the targets agree to commit the illegal act, i.e.,
if the jurisdictional nexus can be supplied by evidence that the
defendants had agreed to receive goods that they believed were both
stolen and transported interstate. SEE UNITED STATES V. ROSE, 590 F.2d
232, 235-36 (7th Cir. 1978) (jurisdictional nexus established where
defendants plotted to steal property in Arizona and have it transported

Sensitive
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to Illinois, but unwittingly recruited undercover Agents to commit the ' -
robbery and transport the property, so neither theft nor interstate

transpert occurred), CERT. DENIED, 442 U.S.929 (1979); cf. UNITED STATES

V. ROSA, 17 F.3d 1531, 1544-46 (2d Cir.) (jurisdictional nexus supplied

because goods defendants purchased, believing they were stolen, had in

fact traveled across state lines, and alternatively because at least one

member of the conspiracy believed that the goods had traveled

interstate), CERT. DENIED, 115 S. Ct. 221 (1994).

(2) Given the various circumstances which may suffice to
‘ supply the federal jurisdictional predicate for a conspiracy, charging
+ | 2 conspiracy as well as the substantive violation can enhance the
potential for obtaining a conviction. Of course, the Chief Division
Counsel and the appropriate United States Attorney's office should be
consulted in each case when developing undercover scenarios and
evaluating prosecutorial strategies. 1In addition, FBIHQ approval should
be obtained pursuant to the Attorney General's Guidelines on FBI
Undercover Operations when circumstances so require. |

EFFECTIVE: 10/23/95

1-2 FEDERAL CRIMES

All federal crimes are statutory; there are no federal
common law crimes.

(1) Feiony
A felony is any offense punishable by death or
imprisonment for a term exceeding one.year. Additionally, felonies
have been divided into five classifications:

(a) Class A - maximum'pénalty of death or life
imprisonment;

-I (b) Class B - maximum penalty'of|25|years or more in
prison; )

(¢) Class C - maximum term of imprisonment of 10 or
| more years, but less than|25|years;

(d) Class D - maximum term of imprisonment of Eive
years or more, but less than 10 years: :

Sensitive
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(e) Class E - maximum term of imprisonment of more
than one year, but less than five years.

]A person or an organization convicted of a felony offense may also be
fined the greatest of (1) the amount specified in the law setting
forth the offense; (2) twice the pecuniary gain or loss caused by the
offense or $250,000 ($500,000 in case of a corporation).|

(2) Misdemeanor

Any other offense is a misdemeanor. However,

misdemeanor offenses have also been classified as follows:

(a) Class A - maximum term of imprisonment of more
than six months, but not exceeding one year;

(b) Class B - maximum term of imprisonment of six
months, but more than 30 days;

(\Mg ) (¢) Class C - maximum term of imprisonment of 30
~ days, but more than five days;

(d) Infraction - five days or less, or if no
imprisonment is authorized.

A person convicted of a misdemeanor that resulted in the loss of
human life may be fined up to $250,000Q, or in the case of|an
organization, [$500,000. The maximum fine for persons convicted of
other misdemeanors is|$100,000 ($200,000|for|organizations).| The
|penalty[for an infraction may include a fine of up to|$5,000 for
individuals and $10,000 for|an organization. |

(3) Under Title 18, USC, Section 3401, a U.S. Magistrate,
under certain circumstances, may try persons accused of, and sentence
persons convicted of, misdemeanors committed within the district in
which the U.S. Magistrate presides.

EFFECTIVE: 02/11/97
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1-3 PARTIES TO CRIME

(1) Principal

A person who commits an offense against the United
States or aids, abets, counsels, commands, induces, or Procures its
commission, is punishable as a principal. Likewise, a person who
willfully causes an act to be done which if directly performed by him/her
or another would be an offense against the United States, is punishable
as a principal. (Title 18, USC, Section 2) This section makes clear the
intent of Congress to punish as a pPrincipal one who puts in motion or
asgists in the illegal enterprise or causes the commission of an
indispensable element. of the offense by an innocent agent or
instrumentality, even though he/she intentionally refrained from the
direct act constituting the completed offense.

(2) Accessory‘After the Fact

. Any person, knowing that an offense against the United
States has been committed, receives, relieves, comforts or assists the
offender in order to hinder or prevent his/her apprehension, trial or
punishment is an accessory after the fact. Punishment for an accessory
is less severe than that of a principal. (Title 18, USC, Section 3)

(a) Classification of an offense involving an accessory
is the same as the substantive offense.

(b) Chéracter of offense should be shown as:
"(Substantive Offense) - Accessory After the Fact."

(¢) Copies of reports to FBIHQ should be the same as
in the case of the substantive offense.

EFFECTIVE: 02/22/88

Sensitive
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1-4 STATUTE OF LIMITATIONS

The statute of limitations operates from the time a crime
is actually committed until the time an indictment is returned or an
information is instituted. An indictment or information stops the
running of the statute of limitations although the accused may not be
in custody or tried for some time thereafter. :

(1) Capital Offense

An indictment for any offense punishable by death may
|_be_found at_any time without limitation. (Title 18, USC,_Section

3281)
(2) Noncapital Offense

i Unless otherwise expressly provided by law, no person
shall be prosecuted, tried or punished for any offense, not capital,
unless the indictment is found or the information is instituted within
five years next after such offense shall have been committed. (Title
18, USC, Section 3282)

(3) Fugitive

- No statute of limitations shall extend to any person
fleeing from justice. (Title 18, USC, Section 3290)

(4) In all investigations, particularly if the defendant
is a fugitive, employees should give due regard to the statute of
limitations and request U.S. Attorneys to secure indictments or file
informations within the five-year period in order to avoid this plea
as a bar to prosecution of the defendant.

(5) Extension of Statute of Limitations for Certain
Terrorism Offenses (Title 18, USC, Section 3286):

)

"Notwithstanding section 3282, no person shall be
prosecuted, tried or punished for any offense involving a violation of
section 32 (aircraft destruction), section 36 (airport violence),
section 112 (assaults upon diplomats), section 351 (crimes against
Congressmen or Cabinet officers), section 1116 (crimes against
diplomats), section 1203 (hostage taking), section 1361 (willful
injury to government property), section 1751 (crimes against the
President), section 2280 (maritime violence), section 2281 (maritime
platform violence), section 2331 (terrorist acts abroad against United

- States nationals), section 2339 (use of weapons of mass destruction),

" Sensitive
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or section 2340A (torture) of this title or section 46502, 46504,

46505 or 46506 of title 49, unless the indictment is found or the

information is instituted within eight years after the offense was
committed."

- (a) _The above shall not apply to any offense
committed MORE than f1ve years prior to the date of the enactment of
this act (September 13, 1994).

(b) For clarification regarding the statute of
limitations pertaining to FBI counterterrorism extraterritorial
investigations_PRIOR to_the passage _of this 1egxslat1on, the DOJ_has
advised the follow1ng.

1. MURDER - The statute of limitations will
expire EIGHT years from the occurrence of the offense in cases in
which U.S. nationals were MURDERED abroad IF the murder occurred five
years PRIOR to September 13, 1994, AND DOJ has determined that the
specific case is a violation of Title 18, USC, Section 2331. There is

“:  NO statute of limitations in cases where a U.S. national was murdered
{:::? ON THE DATE OF THE PASSAGE OF THIS ACT (September 13, 1994).

2, ATTEMPTED MURDER OR CONSPIRACY TO MURDER -
DOJ advised that the statute of limitations will expire FIVE years
from the anniversary of the offense in cases of ATTEMPTED murder of a
U.S. national outside the United States if the attempted murder
occurred FIVE years prior to September 13, 1994. o)

EFFECTIVE: 02/14/97

1-5 ‘ MISPRISION OF A FELONY -

I It is a federal offense punishable by a fine or
imprisonment of not more than three years, or both, for a person,
having knowledge of the actual commission of a felony cognizable by a
court of the United States, to conceal and not make known as soon as
possible this fact to a judge or other person in civil or military
authority under the United States. (Title 18, USC, Section &)

6] Classification of a misprision violation is the same
as the substantive offense.

(2) Character of offense should be shown as:

Sensitive
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"(Substantive Offense) - Misprision of Eelény."

(3) Copies of reports to FBIHQ should be the same as in
the case of the substantive offense.

EFFECTIVE: 02/11/97

Sensitive
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SECTION 2, FEDERAL RULES OF CRIMINAL PROCEDURE

2-1 IN GENERAL
' The Federal Rules of Criminal Procedure (FED.R.CRIM.P.)
govern the procedure in all criminal proceedings in the Federal
courts; and, whenever specifically provided in one of the rules, to
preliminary, supplementary, and special proceedings before United
States Magistrates and at proceedings before state and local judicial
officers. ‘ ) )

EFFECTIVE: 08/21/87

22 VENUE (RULE 18)

(::2? Except as otherwise permitted by statute or by the

- FED.R.CRIM.P., prosecution shall be had in a distriect in which the
offense was committed. The court shall fix the place of trial within
the district with due regard to the convenience of the defendant and

| the witnesses. '
]

~ EFFECTIVE: 08/21/87

2-3 UNITED STATES MAGISTRATE (USMAGIS)

USMAGIS's are appoiﬁteg by the judges of each Federal
district court in such numbers and at such locations as the Judicial
Conference of the United States may determine.

0

EFFECTIVE: 08/21/87
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2-3.1 Duties
The chief duties of the USMAGIS's are to:

(1) Receive complaints concerning crimes against the
United States.

(2) 1Issue warrants of arrest, search warrants, summonses,
and subpoenas.

(3) Conduct proceedings at the initial appearance and
preliminary examination of an arrested or summoned person to determine _
whether there is probable cause to hold him/her for further criminal
process, and conduct removal hearings under Rule 40.

(4) Appoint counsel under the Criminal Justice Act of
1964 for arrested persons who are unable to retain counsel of their
own; admit arrested persons to bail under the Bail Reform Act of | 1984
(Title 18, USC, Sections 3141-3156) ; [and commit to jail those who fail
to make bail.

(5) Try|misdemeanor|cases pursuant te Title 18, USC,
Section 3401 when specially designated by the district court and|if
the accused files a written consent to be tried by the magistrate that
specifically waives trial, judgment and sentencing by a judge of the
district court. In all cases resulting in conviction, an appeal may
be taken to a judge of the district court of the distriet in which the
offense was committed. |

EFFECTIVE: 08/21/87

2-4 STATE MAGISTRATES

Title 18, USC, Section 3041 provides that /'for any offense
against the United States, the offender may, by any justice or judge
of the United States, or by any United States magistrate, or by any
chancellor, judge of a supreme or superior court, chief or first judge
of common pleas, mayor of a city, justice of the peace, or other
magistrate, of any state where the offender may be found, and at the
expense of the United States, be arrested and imprisoned or released .
- - as the case may be, for trial before such court of the United
States as by law has cognizance of the offense." Thus, for purposes
of Rules 3, 4, and 5,,FED.R.CRIH.P.,|state officials included in the

g |[foregoing statute have the same authority as a|USMAGIS. | State

Sensitive
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_ c : &
~ officials, however, may not conduct preliminary proceedings under Rule |
‘| 40, |FED.R.CRIM.P.| :

EFFECTIVE: 08/16/82

2-5 'COMPLAINTS (RULE 3)

- The complaint is a written statement of the essential
facts constituting the offense charged. It shall be made upon oath
before a magistrate. The latter term, "magistrate," as noted,

‘includes a|USMAGIS, |a judge of the United States, and a state or local
judicial officer, authorized by Title 18, USC, Section 3041 to perform s
the functions prescribed in Rules 3, 4, and 5. Probable cause must be

shown in the complaint or in an affidavit to be filed with the

complaint. References to "complaint" used in this and related

paragraphs should be understood to embrace the affidavit filed with

the complaint,.

<;*;' EFFECTIVE: 08/16/82

2-5.1 Authorization of U.S. Attorney (USA)

Special Agents shall obtain prior authority from the USA
or an Assistant USA (AUSA) before filing a criminal complaint. If
Agents are uncertain as to the Bureau's investigative jurisdiction,
they should confer with the SAC before filing a complaint. Agents
shall not urge prosecution or suggest that no prosecution be
undertaken; nor shall they express an opinion as to the advisability
of entering a nolle prosequi in any case investigated by the Bureau.
The determination as to whether the case will be prosecuted is a
function of the USA or an official of the Department of Justice when
such decisions are reserved by the Department. The function of SAs of
the FBI is to conduct thorough investigations of cases in a legal and
ethical manner and carry through to a logical conclusion. Generally,
any information desired by the USA in connection with a case
investigated by SAs of this Bureau should be furnished upon his/her
request. If in doubt, request FBIHQ advice.

EFFECTIVE: 08/16/82
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2-5.2 Re-presentation of Cases ;,

Special Agents shall not re-present cases to the USAs when
they once have declined prosecution unless new evidence has been
developed. In the event the Department instructs or if other reasons
exist justifying a re-presentation of a .case to the USA, only the SAC
or the designated Assistant SAC (ASAC) will be authorized to make such
a re-presentation of the case to the USA. This rule shall not be
interpreted so as to interfere with full and complete discussions
between SAs and the USAs concerning cases over which the latter has
jurisdiction.

EFFECTIVE: 08/16/82

2-5.3 State Prosecutions

Criminal investigations conducted by the FBI are designed
(; §. to obtain evidence for prosecution in Federal court and not in state

- EE or local courts. When Agents discuss cases with the USA or his/her

-~ assistant, it is expected that such will be done with sufficient
aggressiveness to ensure the Bureau's interests are fully protected.
The FBI does not have the manpower to investigate violations which are
later prosecuted in other than Federal courts. During presentations
of cases to USAs, it is expected that the amount of time and effort
expended by FBI personnel will be made known in its proper
perspectzve. Consideration can then be given to this factor by the USA
prior to deciding whether he/she will decline prosecution in favor of
handling by local authorities. Be aware that if a case is
investigated by the FBI and prosecuted in lécal court, additional
Agent time and expense may well be lost 1f Bureau personnel are called
on to testify in state court.

EFFECTIVE: 08/16/82 : - )

i
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2-5.4 Authority for Issuance of Warrant

| The |USMAGIS's |have authority to issue warrants or
summonses for any person charged with a felony or misdemeanor if: (a)
a complaint under oath is filed containing sufficient facts, (b) to

| constitute a Federal offense, and (c) to satisfy the|USMAGIS|that
probable cause exists for the issuance of a warrant. Any citizen may

| act as complainant, but in such cases,|USMAGIS's|wi11 rarely issue a
warrant without first securing the approval of the USA.

__EFFECTIVE: 08/16/82

2-5.5 Notification to Special Agent in Charge (SAC)

The SAC shall be notified immediately when complaints are
filed. This notification should be set forth by memorandum in the
usual case. A copy of every complaint and of any affidavit filed with
7. the complaint by an Agent is to be obtained and filed as serials  in
\\iﬁ: the field office case file. Where efforts to have precess issued are

= unsuccessful, for any reason, thislfact should be reported.

EFFECTIVE: 08/16/82
2-6 WARRANT OF ARREST OR SUMMONS (RULE 4)
EFFECTIVE: 08/16/82
" 2-6.1 Forms of Warrant
V'There are two forms of warrants for the arrest of Federal
| law violators. The Magistrate's Warrant is issued by the | USMAGIS |
based upon a complaint. A Bench Warrant is issued by the clerk of the

U.S. District Court following the return of an indictment or the
filing of an information on order of the district judge.

EFFECTIVE: 08/16/82
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2-6.2 Issuance of Warrant or Summons

If it appears from the complaint, or an affidavit or
affidavits filed with the complaint, that there is probable cause to
believe that an offense has been committed and that the defendant has
committed it, a warrant for the arrest of the defendant shall issue to
any officer authorized by law to execute it. The finding of probable
cause may be based upon hearsay evidence in whole or in part.

Warrants should be addressed to "Any United States Marshal or any -
other authorized officer." Upon the request of the attorney for the
Government, a summons instead of a warrant shall issue. ‘More than one
warrant or summons may issue on the same complaint. If a defendant

b T

fails to appear in response to a summons, a warrant shall issue. If
an indictment is returned by the grand jury or an information,
supported by oath and establishing probable cause, is filed, the court
shall issue a warrant for each defendant named upon the request of the
USA. The court or the USA may request the issuance of a summons
instead of a warrant.

EFFECTIVE: 08/28/91

2-6.3 Execution

(1) Arrest warrants shall be executed by a marshal or by
some other officer authorized by law. The warrant may be executed at
any place within the jurisdiction of the United States. Therefore,
when a warrant has been issued and is still outstanding, it is not
necessary to file another complaint and obtain another warrant in
another jurisdiction for the same offense. The warrant shall be
executed by the arrest of the defendant. The officer need not have
the warrant in his/her possession at the time of the arrest but, upon
request, he/she shall show the warrant to the defendant as soon as
possible. If the officer does not have the warrant in his/her
possession at the time of arrest, he/she shall then inform the
defendant of the offense charged and of the fact that a warrant has
been issued. When time will permit and the successful arrest of
subject will in no way be jeopardized, the arresting Agent should have

 the warrant of arrest in his/her possession in order that the same may

be exhibited to the subject upon request.-

(2) A summons may be served at any place within the
jurisdiction of the United States. The summons shall be served upon a
defendant by delivering a copy to him/her personally, or by leaving it
at his/her dwelling house or usual place of abode with some person of
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suitable age and dlscret1on then resxd1ng therein, and by mailing it : B R
to the defendant's last known address. Summonses should not be served
by Bureau Agents except upon FBIHQ authority.

EFFECTIVE: 08/28/91
2~7 PROCEEDINGS BEFORE THE MAGISTRATE (RULE 5)

EFFECTIVE: 08/28/91

2-7.1 Initial Appearance (See|MIOG,- Part I, 88-5.2; Part II, -
- 2-11.4.1, 11-1.4; and Legal Handbook for Special Agents, ‘EE
3-5.) | - i
| 1Ekcept as provided below, the|arrested person shall be ’
. ’# taken without unnecessary delay before the nearest available federal
“

magistrate or, in the event that a federal magistrate is not

reasonably available, before a state or local judicial officer

authorized by Title 18, USC, Section 3041. |That procedure need not be

followed if the person is arrested under a warrant issued upon a

complaint that charges only a violation of Title 18, USC, Section 1073

(UFAP), the arrested person is transferred without unnecessary delay o
to the custody of appropriate state or local authorities in the
district of arrest, and the government attorney in the originating o
district moves promptiy for the dismissal of the UFAP complaint. (The 7 Tl
Department of Justice Criminal Division has advised FBIHQ that it is
. not necessary to wait until the UFAP warrant has actually been
dismissed before releasing the subject to state or local authorities,
but it is important that efficient procedures be implemented and
followed to make sure that UFAP warrants are promptly dismissed after
notification of an arrest is given. )| If a person arrested without a
warrant is brought before a magistrate, a complaint shall be filed
forthwith which shall comply with the requirements of Rule 4(a) with
respect to the showing of probable cause. A personal, telephone, or
electronic presentation of the complaint setting forth probable cause
for the magistrate must occur within 48 hours Ffollowing a warrantless
arrest if the arrestee is detained and an initial appearance cannot be
held within that 48-hour period.
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EFFECTIVE: 05/10/96

2-7.2 Misdemeanors

If the charge against the defendant is a misdemeanor
triable by a USMAGIS under Title 18, USC, Section 3401, the USMAGIS
- shall proceed in accordance with the Rules of Procedure for the Trial
of Misdemeanors Before U.S. Magistrates. If the charge against the
defendant is not triable by the USMAGIS, the defendant shall not be
called upon to plead.

EFFECTIVE: 08/28/91

2-7.3 Statement by Magistrate

The magistrate shall inform the defendant:

(1) Of the complaint against him/her and of any affidavit
filed therewith.

(2) Of his/her right to retain counsel and of his/her
right to request the assignment of counsel if he/she is unable to
obtain counsel (followed by appointment of counsel where the arrested
person requests counsel and has been unable to obtain counsel -
Criminal Justice Act of 1964). The magistrate shall allow the
defendant reasonable time and opportunity to consult counsel.

(3) Of the general circumstances under which he/she may
secure pretrial release - Bail Reform Act of|1984|(Title 18, USC,
Sections|3141-3156). The magistrate may set such conditions as are
appropriate to assure the defendant's presence at subsequent judicial
proceedings and to assure the safety of any other person or the
community. If no condition or combination of conditions would
reasonably assure the appearance of the defendant as required and the
safety of any other person and the community, after a hearing the
magistrate may order the detention of the person prior to trial. To
assist in determining eligibility for pretrial release, the magistrate
may receive information provided by or through the chief pretrial
services officer of the district. Agents contacted by pretrial
services officers for information relative to the defendant's pretrial
release should record in the investigative file all such information

_provided. |
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(4) That defendant is not required to make a statement
and that any statement made by defendant may be used against him/her.

(5) Of defendant's right to a preliminary examination.

EFFECTIVE: 08/21/87

2-7.4 Waiver of Preliminary Examination

_ A defendant is entitled to a preliminary examination, A
unless waived, when charged with any offense other than a petty ‘ <
offense, which is to be tried by a judge of the district court. If
the defendant waives preliminary examination, the magistrate shall
forthwith hold defendant to answer 'in the district court. If the
defendant does not waive the prellmxnary examination, the magistrate
shall schedule a preliminary examination. Such examination shall be
held within a reasonable time but, in any event, not later than 10
days following the initial appearance if the defendant is in custody
and no later than 20 days if defendant is not in custody, provided,
however, that the preliminary examination shall not be held if the
defendant is indicted or if an information against the defendant is
filed in district court before the date set for the preliminary
examination. With the consent of the defendant and upon a showing of
good cause, taking into consideration the public interest in the
prompt disposition of criminal cases, time limits specified in this
rule may be extended one or more times by a Federal magistrate. In
the absence of such consent by the defendant, time limits may be
extended by a judge of the United States only upon a showing that
extraordinary circumstances exist and that delay is indispensable to
the interests of justice.

EFFECTIVE: 08/21/87 _ ,

2-7.5 Custody Pendihg Hearing

If the arrested person is to be held for a pre11m1nary
examination or for the district court and he/she cannot furnish bond,
| he/she is incarcerated until presented before the|USHAGIS|or the U.S.
"District Court.
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EFFECTIVE: 08/16/82 o

2-8 PRELIMINARY EXAMINATION (RULE 5.1)

The preliminary examination is an adversary hearing, the
purpose of which is to determine if there is probable cause for
holding the accused to await the action of the U.S. Distriet Court.
Witnesses testify under oath and are subject to cross—examination.

| The hearing is usually before a|USMAGIS.

EFFECTIVE: 08/16/82

2-8.1 Role of Special Agént

Special Agents of the Bureau in practice are frequently
present at such preliminary examinations before|USMAGIS's|in cases
which they have investigated. It sometimes occurs they are requested
by the|USMAGIS|to put on the Government's witnesses and to
cross—examine the defendants. However, the USA or his/her assistant
is the proper person to represent the Government at such preliminary
examinations. Under no circumstances shall such Agents examine
witnesses at these hearings. When it is impossible for the USA or
| his/her assistant to be present, the|USMAGIS|will usually conduct the

hearing or arrange to question the witnesses himself/herself in order
to ascertain the facts in the case.

EFFECTIVE: 08/16/82

2-8.2 Discharge
+
If from the evidence it appears that there is no probable

cause to believe that an offense has been committed or that the

l defendant committed it, thelUSHAGISIshall dismiss the complaint and
discharge the defendant. The discharge of the defendant shall not
preclude the Government from instituting a subsequent prosecution for
the same offense. If a|USMAGIS|discharges a defendant, this is not,
is noted, a bar to further prosecution. A hearing before a| USMAGIS |
does not constitute jeopardy.
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EFFECTIVE: 08/16/82

2-8.3 Finding of Probable Cause

If from the evidence it appears that there is probable
cause to believe that an offense has been committed and that the
defendant committed it, the USMAGIS shall forthwith hold him/her to
answer in district court. The finding of probable cause may be based

| upon hearsay evidence in whole or in part. | The |defendant may cross-
examine witnesses aga1ns} h1m/her and may introduce ev1dence in
his/her own behalf. o

EFFECTIVE: 02/11/97

2-8.4 Objections to Evidence

Objections to evidence on the ground that it was acquired
-by unlawful means are not properly made at the preliminary
examination., Motions to suppress must be made to the trial court as
provided in Rule 12.

EFFECTIVE: 08/16/82
2-9 GRAND JURY (RULE 6)
EFFECTIVE: 08/21/87

2-9.1 Purpose

The function of the grand jury is to decide if there is
sufficient and probable cause for trying the defendant in court. It
makes this determination based on evidence presented by the USA or
AUSA in an ex parte proceeding. The grand jury operates under the
direction and guidance of the U.S. District Court. Generally, only
witnesses for the prosecution testify before the grand jury.

Sensitive
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EFFECTIVE: 08/21/87

2-9.2 Persons Present

Only the USA or an assistant, the witness under
examination, interpreters when needed, and, for the purpose of taking
the evidence, a stenographer or operator of a recor&ing device may be
present while the grand jury is in'session. No person other than the
jurors may be present while the grand jury is deliberating or voting,

12

EFFECTIVE: 08/21/87

2-9.3 Disclosure

A grand juror, interpreter, stenographer, operator of a
recording device, typist, attorney for the Government, or other
Government personnel designated by the attorney for the Government
shall not disclose matters occurring before the grand jury.

EFFECTIVE: 08/21/87

2-9.4 Except1ons|(See MIOG, Part II, 2 9.5, 2-9.5.1, 2-9.7;
MAOP, Part II, 9-9. )| :

Exceptions to the foregoing rule are where disclosure:

(1) is ordered by the court pre11m1nar11y to or in

connection with a judicial proceeding;
)

(2) is permitfed by the court at the request of defendant
upon showing that grounds may exist to dismiss the indictment because
of matters occurr1ng before the grand jury;

(3) is made to an attorney for the government for use in
the performance of his/her duty;

(4) is made to such government personnelt(fncluding
personnel of a state or subdivision of a state) as are deemed
necessary by an attorney for the government to assist an attorney for
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the government in the performance of h1s/her duty to enforce federal
criminal law;

(5) is made by an attorney for the government to another -;%
federal grand jury; and ' '

(6) 1is permitted by a court at the request of an attorney e
for the government, upon a showing that such matters may disclose a .
violation of state criminal law, to an appropriate official of a state
or subdivision of a state for the purpose of enforcing such law.

EFFECTIVE: 07/12/95

2-9.5 Limitation of Usel(See MIOG, Part II, 2-9.5.1, 2-9.7, : ‘ ey
| 23-6.6.5; MAOP, Part 1I,|2-4.4.16,|9-9.) L

Pursuant to Federal Rule of Criminal Procedure 6 (e} (3)
(A) (ii) (the Rule), FBI and other government personnel to whom
disclosure is made under MIOG, Part II, 2-9.4 above may not use grand
jury material thus disclosed for any purpose other than assisting the
attorney for the government in the performance of his/her duty to L
enforce federal criminal law. Grand jury secrecy continues : s
indefinitely, regardless of whether there is an indictment, unless the

material becomes a matter of public record, such as by being ‘Ey
introduced at trial. Because of the severe limitations on the use of ' '?
information that is obtained by the use of a grand jury subpoena, e

whenever possible, alternatives to the grand jury subpoena, such as
administrative subpoenas, search warrants, witness interviews, and
electronic surveillance should be considered as a method of obtaining
evidence, especially if future civil sanctions are likely. The
following requirements are necessary because of the Rule's mandate of
secrecy. '
(1) Disclosure of grand jury material cannot be made
. within the FBI for unrelated investigations unless a government
attorney has determined that such disclosure to a particular
investigator is needed to assist that attorney in a specific criminal
investigation. The ability of government attorneys to freely share
grand jury material with other government attorneys for related or .- ] -
unrelated c¢criminal investigations does not extend to investigators
without case specific authorization from the government attorney.
Therefore, grand jury material cannot be entrusted to a general system
of records, freely accessible to individual Agents acting on
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| their own. (See MAOP, Part II, 2-4.4.4]|and 2-4.4.16.) ]|

(2) In the event that a government attorney authorizes
the dxsclosure of grand jury material in the possession of the FBI for
use in an unrelated federal criminal matter, such approval should be
documented in the appropriate grand jury-.subfile(s). That
documentation will, of course, be in addition to any necessary
supplementation to the government attorney's Rule 6(e) disclosure

. letter and/or to the internal disclosure list.

_ (3) Grand jury information cannot be used for civil cases
or noncriminal "investigations without a court order. The U.S,

Attorney's Office (USAO) should be consulted immediately for
precautionary instructions if the possibility arises that grand jury
material will have application in civil law enforcement functions
(e.g., civil RICO or civil forfeiture). There are very limited
exceptions that allow government attorneys to use grand jury materials
or information in civil matters (e.g., civil penalty proceedings
concerning banking law violations). However, these exceptions do not
automatically apply to investigative personnel. Therefore, any
similar use of grand jury information by the FBI must be approved by
the government attorney.

(4) Disclosure cannot be made without a court order for
use in noncriminal investigations such as background, applicant, or
forexgn counterintelligence {unless in the prosecut1ve stage and the
use is authorized as outlined above).

(5) The Rule allows a government attorney to disclose
grand jury material to state and local authorities so that they can
provide assistance to that attorney in enforcing federal criminal law.
The same rules apply as with disclosure to federal officers. A court
order is required in order for a government attorney to make a
disclosure of grand jury material relative to a state law violation,
The Rule contains no specific provision concerning discleosure to
foreign officials, ' The USAO should be consulted with .regard to the
possibility of such a disclosure pursuant to a treaty, or with a court

- order upon a showing of particularized need prelxmxnary to a judicial
proceeding. (See HAOP Part II, 9-3.1.3.)

(6) Personnel of the government who are preparing a
response to a Freedom of Information Act or Privacy Act request may
properly access grand jury material under the Rule because they are
considered to be assisting the grand jury attorney by ensuring against
any improper disclosure.
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EFFECTIVE: 10/16/96

2-9.5.1 Matters Occurrxng Before the Grand Jury

|(1)|There can be no routine dissemination of |matters
occurring before the grand jury, unless such dissemination comes
within the exceptions enumerated in MIOG, Part II, 2-9.4 and detailed
further in MIOG, Part II, 2-9.5 above (see MAOP, Part II, 9-9). There
is no unifbrm_lpgal_dgﬁinitiQn_Qf_ghat_cgninIutes_matte:s_occu::ing
before the grand jury except for what is generally referred to as
"core" grand jury material. The two other categories of matters
occurring before the grand jury are documents created independent of
the grand jury but obtained by grand jury subpoena, and data extracted
from records obta;ned by grand jury subpoena,

| (2)- Core grand jury material includes the.foliowing:
(::E;I ‘(a) Names of targets and witnesses

[ (b) Grand jury testimony

| (¢) Grand jury Qubpoenas

(d). Documents with references to grand jury
testimony (1nc1ud1ng summaries and analyses)

(e) Documents that clearly reveal their
connection to the grand jury process

(£) Other material that reveals the strategy,
direction, testimony, or other proceedings of a grand jury

(3) The need for secrecy with regard to doouments created
independently, and later obtained by grand jury subpoena,; has been
viewed in several ways by federal courts. Because of the lack of
uniformity of interpretation by the courts concefnxng subpoenaed
business records and Rule 6(e), all such grand jury subpoenaed
documents should be treated as 6(e) material,

(4) Information extracted from business records that were
obtained by grand jury subpoena is often used to facilitate
investigations. Some of that type of data is, by a statute or case
law, subject to the Rule. In other cases, the determination of

L
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whether data must be considered subject to the Rule depends on the
case law and local practice in the federal districts.

(a) Information extracted from grand jury subpoenaed
financial records subject to the Right to Financial Privacy Act of
1978 (Title 12, USC, Section 3420) must be treated as grand jury
material "unless such record has been used in the prosecution of a
crxme for which the grand jury issued an 1nd1ctment or presentment
«+.." (See MIOG, Part II, 23-6.6.5.)

(b) With the approval of the U.S. Attorney's Office
(USAO), information from subpoenaed telephone records may be disclosed
for use in unrelated federal criminal investigations in those
districts where such material is not considered a "matter occurring
before a grand jury." If the USAD approves generally of this
procedure, such information may be used in unrelated CRIMINAL
investigations without authorization from a government attorney in
each instance. However, to prevent disclosures (such as in the civil
context) which might constitute an abuse of the grand jury's coercive
(::t= powers, subpoenaed telephone records should be memorialized only in a

database or other system of records dedicated exclusively for use in
federal criminal investigations. Therefore, any system of records,
such as general indices or the Criminal Law Enforcement Application
(CLEA), which is accessible by the general FBI population for civil or
other noncriminal purposes, is not a, suitable repository for business
records or information, including telephone data, subpoenaed by a
federal grand jury. (See 2-9.7.)

Tawkige

(c) Except for the information described in (b)
above, both grand jury subpoenaed documents and the information
extracted from them may be memorialized only in databases or other
systems of records that are accessible only by those assisting the
attorney for the government in the specific ecriminal investigation to
which the documents or information relate.|

EFFECTIVE: 07/12/95
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2-9.5.2 |Physical Evidence and Statements

Physical evidence and statements of witnesses may be
matters occurring before the grand jury:|

¢} |Physical evidence provided pursuant to or as a result
of grand jury process is a matter occurring before the grand jury
whether or not such evidence is presented to the grand jury. Physical
evidence provided voluntarily (not pursuant to or in lieu of a grand
jury subpoena) is not a grand jury matter irrespective of whether such

(2) |Statements of witnesses obtained pursuant to, or as a
result of, grand jury process are matters occurring before the grand
jury irrespective of whether such witnesses testified before the grand
jury or are not required to testify. Voluntary statements of

. witnesses made outside of the grand jury context (not pursuant to or

in lieu of a grand jury subpoena) are not grand jury matters
irrespective of whether the witness previously testified or will
thereafter testify before the grand jury. |

EFFECTIVE: 07/12/95

2-9.6 |Documehtation of Disclosures of Grand Jury Material

Rule 6 (e) (3) (B) requires that when a federal prosecutor
makes a disclosure of grand jury material to government investigators
and other persons supporting the grand jury investigation, he/she must
promptly provide the district court, before whom was impaneled the
grand jury whose material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and certify that he/she
has advised such persons of their obligation of secrecy under the
Rule. 1In order to document the certification required by the Rule,
government attorneys often execute and deliver to the court a form,
normally referred to as a "Certification" or "Rule 6(e) letter." A
copy of this document should accompany grand jury material in the
FBI's custody. ‘
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EFFECTIVE: 07/12/95

2-9.6.1 Documentation of Internal Disclosures of Grand Jury
Material

Practical considerations often require Agents assisting
government attorneys to seek additional assistance in the SAME
investigation from others within the FBI. In many districts, support
personnel and supervisors of case Agents need not be routinely

T
E,
e

included in the list provided to the court. In lieu of a Rule 6(e)
letter from the U.S. Attorney's Office (USAO) containing an

exhaustive list of names of FBI personnel, an FBI record of additicenal
internal disclosures is to be maintained by the case Agent in order to
establish accountability. Use of this "internal certification"
procedure should be authorized by the appropriate USAO. The internal
form should record the date of disclosure as well as the identity and
position of the recipient. Such internal disclosures, of course, may
be made only in support of the same investigation in which a federal
prosecutor has previously issued a Rule 6(e) letter. In addition, the
internal record should reflect that .all recipients of grand jury
materials were advised of the secrecy requirements of Rule 6(e).
Whenever practicable, recipients should be listed prior to

disclosure. ] ‘ '

EFFECTIVE: 07/12/95

2-9.7 Storage of Grand Jury Material (See MIOG, Part II,
23-6.6.5; MAOP, Part II, 9-9.)

As detailed above in MIOG, Part II, 2-9.3 .through 2-9.5,
the grand jury rule of secrecy requires that the FBI cannot make or
allow unauthorized disclosure of grand jury material. Material and
records obtained pursuant to the grand jury process frequently are
stored in FBI space. Unauthorized disclosures of grand jury material
entrusted to FBI personnel should be reported to the appropriate
government attorney, who must, in turn, notify the court. In order to
protect against unauthorized disclosure, grand jury material must be
secured in the following manner:

(1) It must be marked with the following warning: "GRAND
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JURY HATI-;RIAL - DISSEMINATE ONLY PURSU_ANT TO RULE 6(e)."

(2) Access to grand jury material must be limited to
authorized persons, i.e., those assisting an attorney for the
government in a specific criminal investigation (see MIOG, Part II,
2-9.5), and when not in use must be placed in a subfile which is
locked in a container with a combination lock, the combination of ki3
which is known only by such authorized persons. The combinations are :
to be changed annually. Absent chain-of-custody considerations, _
subfiles need not be kept in an evidence or bulky exhibit room, and ‘;
may be entrusted to an Information Management Assistant or Evidence

certification list. (See MAOP, Part II 2-4.4, 4 2-4.4, 16 and 2-
5.1.) : .

(3) FD-302s and other internal documents that contain
grand jury information must be prepared on removable diskettes that
are placed in secure storage when not in use. The hard copies must be
kept in the grand jury subfile. (See MAOP, Part II, 10-13.8; )
Correspondence Guide-Field, 2-11.4.10.) ' ' =

(4) Documents containing grand jury information cannot be N
placed in manual or automated record systems that can be accessed by
persons who are not on the disclosure list. A nondisclosure warning
on the documents, or an electronic tagging warning, is not sufficient
protection for grand jury information. Such information must be kept
only in files to which access is properly restricted. (See MIOG, Part k
11, 2-9.5.1.) , ' S

1 w.ﬁ'
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(5) Transmittal to other field offices of documents
containing grand jury material must be by registered mail (or other
traceable courier such as Federal Express[approved by the Securxty
Programs Manager). Couriers and other personnel employed in these
services will be unaware of the contents of the material transmitted
due to the wrapping procedures specified below; and therefore, do not
require a background investigation for this purpose.IaThe names of
persons who transport the material need not be placed on a disclosure
list, but the lead office must provide the case Agent in the

I originating office with a list of the names of personne1|1n the lead
office to whom disclosure is made. Those names are to be added to the
internal certification list at the originating office.

(6) |Grand jury material which is to be transmitted
outside a facility shall be enclosed in opaque inner and outer
covers. The inner cover shall be a sealed wrapper or envelope which
contains the addresses of the sender and'the addressee authorized
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access to the grand jury material. The inner cover shall be X
conspicuously marked "Grand Jury Information To Be Opened By

Addressee Only." The outer cover shall be sealed, addressed, return

addressed and bear no indication that the envelope contains grand

jury material. When the size, weight or nature of the grand jury

material precludes.the use of envelopes or standard packaging, the

material used for packaging or covering shall be of sufficient

strength and durability to protect the information from unauthorized
.d1sclosure or accidental exposure.

(7) When the government attorney, in consultation with
the Secur:ty Programs Manager (SPM), determines the greater

secure transmission method, the material may be transmitted by: U.S.
Postal Service registered mail, return receipt requested; an express
mail service, approved for the transmission of national security
information; or hand carried by the cognizant government attorney or
his or her de51gnated representative.

(8) Grand jury material containing classified national
security information must be handled, processed and stored in
accordance with Title 28, Code of Federal Regulations, Part 17.
Grand jury material containing other types of sensitive information
such as federal tax return information, witness security information
and other types of highly sensitive information that have more
stringent security requirements shall be stored and protected
pursuant to the security regulations governing such information and
special security instructions provided by the organization
originating the information. |

| | (9)| Original documents that were obtained through the
grand jury process should be returned to the attorney for the
government or, with the government attorney's permission, to the owner
if there is no indictment or the prosecution has concluded (see MAOP,
Part II, 2-4.4.4 and 2-4.4.16).

EFFECTIVE: 04/29/97

Sensitive
PRINTED: 02/18/98

s




Sensitive

Manual of Investigative Operations and Guidelines

Part II - T PAGE 2- 21

2-9.8 Requests for Subpoenas in Fugitive Investigations

The Department of Justice has advised that it is a misuse ' A
of the grand jury to utilize the grand jury as an investigative aid in g
the search for a fugitive in whose testimony the grand jury has no
interest. Therefore, grand jury subpoenas for witnesses or records
should not be requested in FBI fugitive investigations. There are,
however, limitéd situations in which courts have recognized that grand
jury efforts to locate a fugitive are proper. These situations are
described below. TR

(1) The use of grand jury process _to_locate_a fugitive_ is
proper when the grand jury is interested in hearing the fugitive's
testimony. "Thus if the grand jury seeks the testimony of the fugitive
in the investigation of Federal c¢criminal violations before it, it may
subpoena other witnesses and records in an effort to locate the =
fugitive witness. However, interest in the fugitive's testimony must
not be a pretext. The sole motive for inquiring into the fugitive's

location must be the potential value of fugitive's testimony. A
subpoena for the fugitive witness must be approved by the grand jury ' SR
before seeking to subpoéna witnesses or records to locate the ~ T e

fugitive. Further, it is not proper to seek to obtain grand jury
testimony from any witness, including a fugitive, concerning an
already returned indictment. Thus it would not be proper to seek to
locate a fugitive for the purpose of having fugitive testify about
matters for which an indictment has already been returned, unless
there are additional unindicted defendants to be discovered or
additional criminal acts to be investigated through the testimony of
the fugitive. Current policy on "target' witnesses must be observed.
Grand jury subpoenas for witnesses and records aimed at locating a
fugitive witness who is a target of the grand jury investigation will
be approved only where a target subpoena already has been approved by
- the responsible Assistant Attorney General.

(2) Use of the grand jury to learn the present location
of a fugitive is proper when present location is an element of the
offense under investigation. On adequate facts, the present location
of a fugitive might tend to establish that another person is harboring
fugitive, or has cémmitted_misprision, or i an accessory after the
fact in the present concealment of the fugitive. However, this _
justification could be viewed 2s a subterfuge if the suspected o
harborer or the person potentially guilty of misprision or as an : :

_ accessory were given immunity in the grand jury in order to compel
his/her testimony about the location of the fugitive. In order to
. ensure the proper use of investigations for harboring, misprision, and
, accessory after the fact based on acts of concealment, the U.S.
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Attorneys must consult with the Department of Justice prior to
initiating grand jury investigations for these offenses. With regard
to escaped Federal prisoner and bond default matters, the present
location of a fugitive is not relevant evidence in a grand jury
investigation as these offenses address the circumstances of a prior
departure from a known location. The fugitive's present location is
not a relevant factor as it is in harboring or misprision
investigations. Inasmuch as unlawful flight to aveid prosecution
cases are, as a rule, not prosecuted and cannot be prosecuted without
written authorization from the Attorney General or an Assistant
Attorney General, any effort to use the grand jury in the
_investigation of such cases shall be preceded by consultation with the
Department of Justice and by written authorization to prosecute from
the Assistant Attorney General in charge of the Criminal Division.

EFFECTIVE: 08/21/87

Rl

(::Ti 2-10 INDICTMENT AND INFORMATION (RULEl7)
EFFECTIVE: 08/21/87

2-10.1 Definitions

An indictment is a written accusation against one or more
] persons of a crime presented to andlproferredlupon oath or examination
by a grand jury legally convoked. An information is an accusation, in
the nature of an indictment, filed by a USA supported by cath or
affirmation showing probable cause. '

EFFECTIVE: 02/11/97 ' :

2-10.2 Nature of Crime

Any capital offense must be prosecuted by indictment. A
felony is also prosecuted by indictment unless indictment is waived in
which case it may be prosecufed by information. Any other offense may
‘be prosecuted by indictment or by information.

SensitiQe
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EFFECTIVE: 08/21/87
2-10.3 Waiver of Indictment
A felony may be prosecuted by information if the

defendant, after he/she has been advised of the nature of the charge
. and of his/her rights, waives in open court prosecution by indictment.

EFFECTIVE: 10/22/84

23

2-10.4 . Advice by Agents

All Agents should advise persons whom they arrest of the
provisions of the preceding paragraph (Rule 7b, FED.R.CRIM.P.), after
the defendant has indicated his/her guilt and has signed a confession.

T |If a defendant indicates a desire teo waive an indictment, that desire
(::_ should be promptly brought to the attention of the responsible
Assistant United States Attorney (AUSA). The Agent should record both
the defendant's intent to waive indictment and the fact the AUSA was
" advised in a memorandum to the investigative file and in the '
prosecutive status portion of the prosecutive report. |

i oo
W

EFFECTIVE: 10/22/84
| 2-10.5 |Deleted|

EFFECTIVE: 10/22/84

L

2-11 ARREST IN DISTRICT OTHER THAN DISTRICT OF PROSECUTION
: (RULE 20; RULE 40)

Fa

EFFECTIVE: 10/22/84
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2-11.1 * Place of Arrest

An offender who has committed a Federal violation in one
judicial district (district of prosecution) may be located and
arrested in a different judicial district (district of asylum).

EFFECTIVE: 10/22/84

2-11,2 Disposition in District Asylum

" Under certain conditions, the prosecution may proceed in
the district of asylum. (Rule 20).

EFFECTIVE: 10/22/84

2-11.2.1 Where Indictment or Information Pending

A defendant arrested, held, or present in a district other
than that in which an indictment or information is pending against
him/her may state in writing that he/she wishes to plead guilty or
nolo contendere, to waive trial in the distriet in which the
indictment or information is pending, and to consent to disposition of
the case in the distriet in which he/she was arrested, held, or
present, subject to the approval of the USA for each district. Upon
receipt of the defendant's statement and of written approval of the
USAs the clerk of the court in which the indictment or information is
pending shall transmit the papers in the proceeding or certified
copies thereof to the clerk of the court for the district in which the
defendant was arrested, held, or present, and the prosecution shall
continue in that district,

EFFECTIVE: 10/22/84
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2-11.2.2 Where Iﬁdictmenf or Information Not Pending

A defendant arrested, held, or present in a district other
than the district in which a complaint is pending against him/her may
state in writing that he/she wishes to plead guilty or nolo
contendere, to waive trial in the district in which the warrant was
issued, and to consent to disposition of the case in the district in
which he/she was arrested, held, or present, subject to the approval
of the USA for each district. Upon receipt of the defendant's
statement and of written approval of the USAs and upon the filing of
an information or the return of an indictment, the clerk of the court

___ for district_in_which the warrant was issued shall transmit the papers
in the proceeding or certified copies thereof to the clerk of the
court for the distriet in which the defendant was arrested, held, or
present, and the'prosecution shall continue in that district. When
the defendant is brought before the court to plead to an information
filed in the district where the warrant was issued, he/she may at that
time waive indictment as provided in Rule 7, and the prosecution may
continue based upon the information originally filed.

EFFECTIVE: 10/22/84

2-11.3 Commitment to Another District (Rule 40)

The following procedures apply|as to a person arrested in
a district other than that in which the prosecution is pending, when
the prosecution is to proceed in the district where the prosecution
is pending. |

(1) Prompt Appearance - A ﬁerson arrested in a district
other than the district of prosecution shall be taken without
unnecessary delay before the nearest available federal magistrate.

(2) Preliminary Proceedings - Preliminary proceedings
shall be conducted in accordance with Rules 5 and 5.1, FED.R.CRIM.P.
The magistrate shall advise the accused of those rights specified in
Rule 5 (see paragraph 2-7.3, supra) and of the provisions of Rule 20
(see paragraph 2-11.2, supra).

3) Accused Held to Answer - The accused shall be held to
answer if, from the evidence produced during the preliminary
examination, the magistrate determines there is probable cause; or, if
no preliminary examination is held, because an indictment has been
returned or an information filed (see paragraph 2-7.4, supra) or
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because the accused elects to have the preliminary examination
conducted in the district of prosecution, the accused shall be held to
answer upon a finding that he/she is the person named in the
information, indictment, or warrant.

(4) Production of Warrant — If the accused is held to
answer, he/she shall be held to answer in the district court in which
prosecution is pending, upon production of a warrant or a certified
copy thereof,

(5) Transmittal of Papers — In connection with the above
—o—r. broceedings, Agents in the district of prosecution should 1mmedlate1y
request the United States Marshal to forward certified copies of the
necessary papers to the USA in the district where the arrest occurred
and should so notify the USA in the district of prosecution. These
documents, however, should not be transmitted through Bureau field

offices.

(6) Notification - When the papers described in the
preceding paragraph have been forwarded, the SAC in the district of
prosecution will immediately notify the office covering the district
of asylum,

EFFECTIVE: 02/14/97

||2-11.3.1 Arrest of Probationer

If a person is arrested for a probation violation in a
district other than the district of supervision, he/she shall be taken
without unnecessary delay before the nearest available Federal
magistrate. The magistrate shall order the probationer held to answer
in the district court of the district having probation supervision
upon production of certified copies of the probation arder, the
warrant, and the applxcatxon for the warrant, and upon a flndxng that
the person arrested is the person named 1n the warrant.|

EFFECTIVE: 02/08/80
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|[2-11.3.2 Failure to Appear

Whenever a warrant is issued because of the failure of the
person named therein to appear as required pursuant to a subpoena or
the terms of release, and the person is arrested in a district other
than that in which the warrant was issued, the person arrested shall
be taken before the nearest available Federal magistrate without
unnecessary delay. Upon production of the warrant or a certified copy
thereof, and upon a finding that the person arrested is the person’
named in the warrant, the magistrate shall hold the person to answer
in the district in which the warrant issued. |

EFFECTIVE: 02/08/80

2-11.4 Custody of Prisoners in a District of Asylum

EFFECTIVE: 10/25/89

2~-11.4.1 Custody by U.S. Marshal

Upon written request of an SA, the U.S. Marshal in the
district of asylum is authorized to take custody of a prisoner even
though U.S. Marshal has not received the warrant or other court papers
from the district -of prosecution. U.S5., Marshal is likewise authorized
to take the accused before the nearest available Federal magistrate
for commitment to jail, pending receipt of the necessary papers. The
written request to the Marshal is to be signed by the SA, and will
include the name of the person arrested, the Federal charge upon which
subject is being held, the district in which prosecution is pending,
and a statement as to whether or not directions have been given for
the forwarding of the warrant to the Marshal having custody of the

prisoner.

EFFECTIVE: 10/25/89
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2-11.4.2 Use of Form FD-351
Form FD-351 may be used to request the Marshal to assume
custody of a prisoner. Since the form also provides space for details

of the process issued, a copy of the FD-351 may be sent to the USA and
the USM for information and necessary action.

EFFECTIVE: 10/25/89

— 2-11,4,3 — _Marshal -Unable-to- Assume Custody S

If, due to emergency circumstances, the Marshal is unable
to comply with a request to assume custody, the SA should maintain
custody and if circumstances dictate, provide the necessary
transportation and ensure initial appearance of the prisoner before
the magistrate.

EFFECTIVE: 10/25/89
2-12 FUGITIVES LOCATED IN FOREIGN COUNTRIES; EXTRADITION '
EFFECTIVE: 10/25/89

2-12.1 Notification to USA

|As soon as it appears likely that a fugitive may be
located in a foreign country, you should notify the prosecutor, either
the U.S. Attorney or the local prosecutor in unlawful flight cases,
that he or she should contact the Office of International Affairs
(0IA), Criminal Division, U.S. Department of Justice, ‘promptly. In
addition, as soon as such an arrest appears likely, you are to notify
the substantive division at FBIHQ, with copy to the Office of Liaison
and International Affairs, so that FRIHQ may notify OIA.l

EFFECTIVE: 10/25/89
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2-12.2 Request for Arrest and Extradition

FBI employees have no authority to request foreign -
officials to arrest and extradite fugitives who are wanted for
violations of the laws of the United States. Requests for the arrest
and extradition of such fugitives must be forwarded to the Attorney
General by the USA in whose district the prosecution is pending.

- Departmental regulations require the USAs to furnish the Attorney
General with certain information and certified papers for use in
effecting the arrest and extradition of foreign fugitives.

"~ EFFECTIVE: 10/25/89

2-12.3 Information Furnished the USA

FBI employees should be prepared to furnish certain
information to the USA in order for USA to institute the formal steps
necessary to extradite a fugitive from a foreign country. Information
which the USA may require includes:

(1) Evidence that an arrest warrant, if one is
outstanding, cannot be executed in the United States because of the
flight of the accused to a known locality in a foreign country;

(2) Evidence for presentation to the surrendering
government sufficient to make out a strong case against the accused,
such a case as would justify the committal of the accused under the
laws of the United States; o :

(3) Full name of the accused, together with any assumed
names;

(4) Physical description of the accused;

(5) Place and address in the foreign country where the
accused can be found;

(6) Date of indictment, if an indictment has been filed;
(7) Description of the offense or offenses charged;

(8) Date of the commission of the offense and the place
where committed.

Sensitive

PRINTED: 02/18/98




e e ‘ e s w B RS R T il o ———

Sensitive

Manual of Investigative Operaﬁions and Guidelines

Part II PAGE 2 - 30

EFFECTIVE: 10/25/89

2-12.4 Investigations to Locate Fugitives

FBI employees who are conducting investigations as to the
whereabouts of fugitives in foreign countries have no authority to
employ attorneys or other persons to represent the United States and
interested officials and attorneys of a foreign country should be
informed to this effect.

EFFECTIVE: 01/31/78

2-12.5 Deportation Proceedings

In deportation proceedings FBI employees should consult
the USA in whose district the prosecution is pending and the USA into
whose jurisdiction the subject would be deported before making
official allegations in the foreign country alleging that the fugitive
is an alien to that country, a citizen of the United States, and a
person who should be deported. Employees also should consult the
nearest American consul stationed in the foreign country and keep him
advised of developments -in any deportation proceedings.

EFFECTIVE: 01/31/78

2-12.6 Evidence of Fugitive's Citizenship

In all cases in which the apprehension of a fugitive is
desired in a foreign country, FBI employees should collect and forward
to the appropriate USA evidence of the citizenship of '‘the person whose
arrest is desired. Naturalization papers and birth or baptismal
certificates duly notarized or certified by the proper authorities
constitute evidence of citizenship.

'EFFECTIVE: 01/31/78
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SECTION 3.  ADMISSIBILITY OF EVIDENCE IN CRIMINAL CASES

3-1 INTRODUCTION

(1) The Federal Rules of Evidence|(FED.R.EVID.),|a uniform
code of evidence approved by the Supreme Court and enacted into law by
Congress, with amendments, govern proceedings in the Federal courts. and
before U.S. Magistrates in criminal and civil cases. There are 62 Rules
set_forth under 11 main Articles. State rules of evidence have no
application at Federal criminal trials.

(2) Except for a general rule on privileges which applies

" to all stages of a case, the Rules do not apply to such proceedings as

the issuance of arrest warrants, search warrants, or criminal summonses;
preliminary examinations; grand jury proceedings; or bail, sentencing,
probation, and extradition proceedings.

(3) The Rules do not incorporate principles of the Fourth,
Fifth, and Sixth Amendments to the Constitution, and the judicial
interpretation thereof, affecting the admissibility of evidence obtained
by Special Agents through means such as search and seizure, interrogation
of persons in custody, and eyewitness identification procedures.

EFFECTIVE: 08/16/82

3-2 NECESSITY FOR RULES OF EVIDENCE

In our adversary trial system, the issues in a case are
decided on facts presented to the jury. When a defendant is charged with
a crime, the facts in jissue are (1) the elements of the statute as '
alleged in the indictment and denied by|his/her|plea of not guilty, and
(2) the facts which |he/she|may allege in defense denied by the
prosecution. All matters of law are decided by the judge, e.g., whether
an item of evidence is admissible, and all matters of fact are decided
by the jury, e.g., whét weight and credibility is to be given to the
evidence.® The judge also decides facts upon which the admissibility of
evidence may depend e.g., whether a witness whose former testimony is
offered in evidence is "unavailable" under the former—testimony exception
to the hearsay rule. [The judge is not limited by the rules of evidence
in passing upon such preliminary questions., Every element necessary to
constitute the crime charged against the defendant must be proved beyond
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a reasonable doubt.
EFFECTIVE: 08/16/82

3-3  RELEVANCY

(1) The fundamental principle of the law of evidence is that
of relevancy. "Relevant evidence" means evidence having any tendency to
make the existence of any fact that is of consequence to the '
determination of the action more probable or less probable than it would
be without the evidence.

(2) All relevant evidence is admissible except as otherwise
provided by: (a) the Constitution, e.g., the search and seizure
exclusionary rule based on the Fourth Amendment; (b) Act of Congress,
e.g.,|Title 47, USC, Section 605|dealing with interception of wire or
radio communications; (c) other rules prescribed by the Supreme Court,
e.g., the "Mallory Rule" excluding statements elicited during detention
in violation of Rule 5(a) of the Federal Rules of Criminal
Procedure | (FED.R.CRIM.P.);|and (d) the|FED.R.EVID. |

(3) The test to be applied in determining the relevancy of
an item of evidence is its connection by reason of logic, experience, or
science with the facts to be proved in the case. Evidence showing the
defendant's motive, preparation, opportunity to commit a particular
crime, or|his/her|threats to the victim of the crime, or attempts to
destroy incriminating evidence is relevant. A fact not immediately
felevant to the facts in issue may become so, e.g., a prior inconsistent
statement affecting the credibility of a witness.

(4) The principle of relevancy emphasizes the need during
investigation of a clear understanding of the elements of the crime
involved. Agents should develop all evidence which can reasonably be
obtained to prove such elements. This is necessary since the FBI has the
responsibility of furnishing the USA or the Department of Justice all
evidence bearing on any contemplated prosecution. The defense that may
be interposed by the defendant is generally not known in advance.

(5) Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation
of cumulative evidence. :
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(6) Evideﬂce of a person's character or a trait of|his/her|
character is not admissible for the purpose of proving that|he/she|acted
in conformity therewith on a particular occasion, except:

(a) Evidence of a pertinent trait of |his/her|character
offered by an accused, or by the prosecution to rebut the same.

(b) Evidence of a pertinent trait of character of the

victim of the crime offered by an accused, or by the prosecution to rebut:

the same, or evidence qf a character trait of peacefulness of the victim
offered by the prosecution in a homicide case to rebut evidence that the

victim was the.first_aggressor.

(c) Evidence of the character of a witness for
truthfulness or untruthfulness to attack or support |his/her|credibility.

(7) Evidence of other crimes is not admissible to prove the
character of a person in order to show that|he/she[acted in conformity
therewith., It may, ho&ever, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge, -
identity, or absence of mistake or accident.

(8) In 311 cases in which evidence of character or a trait
of character of a person is admissible, proof may be made by testimony
as to reputation or by testimony in the form of an opinion. On
cross—examination, inquiry is allowable into relevant specific instances
of conduct. In cases in which character or a trait of character of a
person is an essential element of a charge or defense, proof may also be
made of specific instances of |his/Her|conduct.

(9) Evide@ce of the habit of a person or the routine
practice of an organizgtion, whether corroborated or not and regardless
of the presence of eyewitnesses, is relevant to prove that the conduct
of the person or organization on a particular occasion was in conformity

with the habit or routine practice.
’ Il

EFFECTIVE: 08/16/82
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3-4 GENERAL TXPES OF EVIDENCE

Evidence may be classified in several ways} e.g., according
to its form, or according to the way it tends to prove a fact.

(1) According to its form, evidence is testimonial,
documentary, or real. Testimonial evidence, the most common type,
consists of the oral assertions of witnesses. Documentary evidence
consists of the words, figures, or other symbols conveying information
set down on a writing, recording, or photograph. Real evidence consists
of tangible things involved in a case, such as physical objects or
substances.

(2) According to the way it tends to prove a fact, evidence
is either direct or circumstantial. It is direct when it immediately
establishes the very fact to be proved. It is circumstantial when it
establishes other facts so relevant to the fact to be proved that they
support an inference of its existence. Thus, if a defendant is charged
with murder on a Government reservation and a witness testifies that
he/she saw the defendant stab the victim, the evidence is direct. If a
witness testifies thaq he/she saw the defendant running from the scene
of the stabbing, or that he/she had seen the defendant purchase a knife
of the kind used in the killing the day before the crime, the evidence
is circumstantial. In an ITSMV case, the testimony of the owner of an
automobile that he/she saw the defendant steal his/her car is direct
evidence as it establishes the theft .of the car which is an element of
the statute. If a used car dealer testifies that the defendant tried to
sell this car to him/her at a low price, the evidence is circumstantial.

(3) Direct and circumstantial evidence are equally
admissible. Circumstantial evidence may present problems of relevancy
where direct evidence does not, but circumstantial evidence is not
inferior to direct evidence and may be more persuasive than it.

EFFECTIVE: 08/16/82 )
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3-5 JUDICIAL NOTICE

(1) Judicial notice is the process by which a court accepts
a relevant fact as true without evidence thereof. A judicially noticed
fact must be a fact which is not subject to reasonable dispute in that
it is either (a) generally known within the territorial jurisdiction of
the trial court or (b) capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned. An
example of judicially noticed fact would be: the time of sunset on a
certain date as determined by the records of the U.5. Department of
Commerce National Weather Service. In a criminal case, the court
instructs the jury that it may, but is not required to, accept as
conclusive any facts judicially noticed. -

(2) In investigations in which it appears pertinent to
establish facts as part of the case which may fall within this rule,
Agents should not assume that such facts need not be proven. Where facts
may fall within this rule, consideration should be given to discussing
with the USA the necessity for investigation. As to the taking of
judicial notice of matters of foreign law, see Rule 26.1 of
the|FED.R.CRIN.P. |

EFFECTIVE: 08/16/82

3-6 PRESUMPTIONS

(1) A presumption is a standardized inference which permits,
but does not require, the jury to accept the existence of a presumed
fact, e.g., once a coqspiracy is shown to exist, it is presumed to
continue until an affirmative act of termination. A presumption is not
evidence but a way of dealing with evidence. It acts to shift the burden
of producing evidence to the contrary to the party against whom it
operates. Congress has created various presumptions by statute to lessen
the burden of proof upon the prosecution. For example, the Selective
Service Act provides that it is unlawful to possess a draft card not
lawfully issued to thé holder with intent to use it for the purpose of
false identification., | It further provides that the possession of such
a card is deemed suff%cient evidence to establish such an intent unless .
the defendant explains his possession to the satisfaction of the jury. Co
Because of its relationship to the burden of proof, the impact of a -
presumption is potentially great. Generally, a statute creating a
presumption is constitutional if there is a natural and rational
evidentiary relation, in accordance with the experience of mankind,
between the fact proved and the one presumed.
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EFFECTIVE: 08/16/82
3-7 WITNESSES

EFFECTIVE: 06/15/81

3-7.1 Competency.

(1) In General — A witness is said to be competent

| when|he/she|is qualified to testify under the law. The Rules contain a
broad general provision that every person is competent to be a witness
except as otherwise provided in the code. The only persons so
specifically designated as not being competent are (a) the judge
presiding at the triali and (b) a member of the trial jury. By reason of
this broad general provision, the specific grounds of immaturity, mental
incapacity, religious belief, and conviction of crime on which persons
were disqualified as witnesses at common law are abolished. The common
law incompetency of the parties in a case, their spouses, and other
persons having an interest in the outcome of the trial are likewise
abolished. : )

- (2) Requirement of Personal Knowledge - A witness may not

testify unless evidence is introduced sufficient to support a finding

| that|he/she|has personal, i.e., firsthand knowledge of the matter.
Although a lay witness must have had an opportunity to observe, and must
have actually observed a matter, a witness testifying as an expert is
-allowed to express opinions on facts made known to[him/her|at or before
a hearing of which|he/she|does not have personal knowledge. The
_cross—examination of a witness is limited to the subject matter

| of|his/her|direct examination and matters affecting|his/her| credibility.
Leading questions are not to be used on the direct examination of a

| witness except to develop|his/her|testimony but ordinarily are permitted
on cross-examination.

(3) |The common law rule that one spouse is disqualified
from testifying against the other has been abolished. Today, a husband
or wife may testify for or against his or her spouse, so long as the
testifying party chooses to so testify. The abolition of this "adverse

spousal testimony'" privilege leaves undisturbed the right of a husband
or wife to prevent the testimonial disclosure of confidential
communications made in the privacy of the marital relationship (the

i
{
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husband-wife privilege). See Section 3-8.3, infra.|
(4) Handwriting - The admitted or proved handwriting of any
person is admissible, for purposes of comparison, to determine

genuineness of other handwriting attributed to such person by statute 28
u.s.C. 1731,

EFFECTIVE: 06/15/81

3-7.2 _ _Impeachment of Witnesses

(1) The credibility of a witness may be attacked by any
party, including the party calling him/her. Thus, the traditional rule
against impeaching one's own witness is abandoned under the Rules.

(2) The credibility of a witness may be attacked or
supported by evidence in the form of reputation or opinion, but subject
to limitations. . The evidence may refer only to character for
truthfulness or untruthfulness, and evidence of truthful character is
admissible only after the character of the witness for truthfulness has
been attacked by opinion or reputation, evidence or otherwise.

(3) Specific instances of the conduct of a witness for the
purpose of attacking or supporting his/her credibility, other than
conviction of crime, may not be proved by extrinsic evidence. They may,
however, in the discretion of the court, if probative of truthfulness or
untruthfulness, be inquired into on cross-examination of the witness
concerning his/her character for truthfulness or untruthfulness, or
concerning the character for truthfulness or untruthfulness of another
witness as to which character the thness being cross—examined has
testified.

(4) The giving of testimony, whether by an accused or by any
other witness, does not operate as a waiver of his/hepr privilege against
self-incrimination. when examined with respect to matters which relate
only to credibility..

~ (5)  For the purpose of attacking the credibility of a
witness, evidence that he/she has been convicted of a crime is
admissible, within limitations, if elicited from him/her or established
by public record during cross—examination, but only if the crime was
punishable as a felony and the court determines that the probative value
of admitting the evidence outweighs its prejudicial effect to the
defendant, or if the crime involved dishonesty or false statement

Sensitive
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regardless of the punishment.
EFFECTIVE: 06/15/81

3-7.2.1 " Duty to stclose Potential Impeachment Material Regardzng
Government Employee/WLtnesses

(1) FBI Agents and other 1nvestigative personnel are
obligated to inform prosecutors with whom they work of potential

_impeachment.information prior to providing a sworn statement.or -

testimony in any criminal case.

(2) The failure of the prosecution to disclose evidence
favorable to an accused upon request viclates due process where the
evidence is material either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution. BRADY v. MARYLAND,
373 U.S. 83 (1963). Impeachment evidence, which is any evidence that
may impact on the credibility or reliability of a witness, can also be
BRADY material. GIGLIO v. UNITED STATES, 405 U.S. 83 (1972).

Moreover, the failure of the defendant to request favorable evidence
does not leave the government free of obligation. UNITED STATES v.
AGURS, 427 U.S. 97 (1976). Regardless of. the request, favorable
evidence is material, and constitutional error results from its
suppression by the government, "if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of
the proceeding would have been different." UNITED STATES v. BAGLEY,
473 U.S. 667 (1985)