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I. INTRODUCTION

On November 7, 1991, Attorney General William Barr appointed
me to serve as a Special Counsel for the purpose of investigating
all allegations of wrongdoing in connection with what has come to
be known as the Inslaw matter. The Attorney General requested that
I conduct a complete and thorough investigation, and determine
whether there had been any misconduct by any individuals, either
inside or outside the Department of Justice. The Attorney General
told me that my investigation should be completely independent, and
assured me that he would demand complete cooperation with my
investigation by all Department of Justice employees.

I selected six Assistant United States Attorneys, all with
significant criminal prosecution experience, and one of my law
partners, to assist me in my investigation.! Together, my
assistants and I selected two seasoned and highly regarded Special
Agents from the FBI to work as our investigators. For purposes of
this investigation, the Assistant U.S. Attorneys and the FBI agents
reported solely to me, and to nobody else within the Department of
Justice ("DOJ").

During the past year we have devoted considerable resources to
investigating the myriad allegations that have been made about the

conduct o©of DOJ employees, and others, in connection with the

‘one of the Assistant United States Attorneys I originally
selected resigned from my staff after he was appointed Chief of the
Public Integrity Section of the Criminal Division of the Department
of Justice. We agreed that resignation was appropriate in order to
maintain the independence of this investigation. In addition,
Thomas M. Durkin, the former First Assistant United States Attorney
for the Northern District of Illinois resigned from my staff when
he entered private practice in February 1993.



administration of a contract between DOJ and Inslaw. At times,
this has been a daunting task. The allegations in this case seem
to know no bounds, They literally range from charges of murder and
internatiocnal espionage to claims of simple incompetence. In
investigating these allegations, we necessarily had to assign
priorities to our tasks. We have for the most part completed our
investigation regarding what we consider be the most serious
allegations. As is described more specifically elsewhere in this
report, there remain a few areas where we have not completed our
investigation. Our preliminary review of these remaining areas,
however, leads us to believe that it is unlikely that we will find
evidence that would -affect the tentative conclusions set out in
this report. We are forwarding our conclusions to you now in order

to allow you to determine how you wish to proceed in this matter.?

During our investigation we subpoenaed several third party
witnesses to appear before a grand jury in the Northern District of
Illinois., Matters occurring before the grand jury are described in
several places in this report. Pursuant to Rule 6(e) of the
Federal Rules of Criminal Procedure, those matters cannot be
disclosed without leave of the Chief Judge of the district court.
Consequently, unless and until that authorization is obtained, we
will be taking the customary precautions to preserve the
confidentiality of this report and the matters discussed herein.
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II. THE HISTORY OF INSLAW'S ALLEGATIONS

Inslaw has made essentially two kinds of allegations against
DOJ concerning the reasons for its contract disputes with the
Department. First, Inslaw has argued that C. Madison "Brick®
Brewer, the DOJ official principally in charge of the PROMIS
implementation contract for the Executive Office of the United
States Attorneys (EQOUSA), was bilased against Inslaw because Brewer
had been fired by Inslaw's President several years before. .Under
this theory, Brewer's alleged bias was the motivating factor behind
a series of contract disputes between Inslaw and DOJ. Those
disputes were allegedly engineered or exploited by Brewer, and by
those DOJ employees subject to his influence and control, in order
to harm Inslaw and its president, William Hamilton. This is the
theory Inslaw advanced in its complaint and its trial presentation
in the adversary proceeding in its bankruptcy case.

In addition to the Brewer bias theory, Inslaw has also
advanced a theory that DOJ's disputes with Inslaw were the result
of a far wider conspiracy or conspiracies, most of which
purportedly sought to appropriate Inslaw's software for the benefit
of Earl Brian, a private businessman alleged to have ties to
officials of the Reagan administration.

Although the two kinds of theories proposed by Inslaw are not
mutually exclusive, there is some tension between the two and each
theory has a somewhat different evolution. Consequently, the
histories of the two theories are discussed separately in this

report.



Al The Brewer Bias Theory

Brewer started his duties at the EQOUSA in January 1982. The
PROMIS implementation contract with Inslaw was signed in Marcﬁ 1982
after at least one negotiating session in which Brewer
participated. Inslaw first began complaining about Brewer's
alleged bias in May 1982, after a meeting in which Brewer
criticized Inslaw. Inslaw maintained that Brewer was biased
against the company and its President, William Hamilton, because
Brewer had been "fired" as the General Counsel of Inslaw's
predecessor, the Institute for Law and Social Research. Inslaw
répeated the charge of Brewer's bias against the company at various
times and to various people within DOJ throughout the term of the
contract.

In February 1985 Inslaw filed for relief under Chaptef 11 of
the Bahkruptcy Code. Thereafter, the parties attempted to reach a
settlement of their contract disputes, and Inslaw again renewed its
charges that Brewer was biased and should be removed from
.participation in the negotiations. Although Brewer was removed
from direct participation in the negotiations, the parties were
unable to reach an accord. In June 1986 Inslaw filed its adversary
complaint against DOJ. In its complaint, Inslaw charged, and
Bankruptcy Judge Bason subsequently found, that DOJ, infected by
Brewer's bias and hatred of Inslaw, obtained Inslaw's proprietary
PROMIS software by the use of "fraud, trickery and deceit." Inslaw
argued that Brewer was permitted to wage his personal vendetta

against Inslaw by Deputy Attorney General D. Lowell Jensen. Inslaw
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alleged that because of his personal involvement in the development
of competing computer software, Jensen disliked PROMIS and was
hostile toward Inslaw.

In February 1987, in its so-called request for "independent
handling," Inslaw again charged that Brewer was biased against
Inslaw, and suggested that his bias had hampered the efforts of
Inslaw to settle its claims against DOJ.? Although an extensive
hearing was held on the "independent handling" application, no
substantial evidence was presented at that time about Brewer's
alleged bias against the company. Nor was Brewer called as a
witness at the hearing. ©Nevertheless, at the conclusion of the
hearing, and immediately before commencing the hearing on the
adversary complaint, Bankruptcy Judge Bason issued his oral
findings and conclusions on the "independent handling"® matter. In
his findings, Bankruptcy Judge Bason stated that he believed Brewer
had obtained a commitment from the Executive Office of United
States Trustees to have the Inslaw case converted from a Chapter 11
reorganization to a Chapter 7 ligquidation. In explaining his
reasons for believing that a conspiracy to convert the case
existed, Bankruptcy Judge Bason explained:

The picture becomes even more clear if we

go on the supposition, as alleged by INSLAW,
and as is the subject of--or one of the issues

In its "independent handling" petition, Inslaw requested that
the court establish "a means whereby the Justice Department will
conduct [the Inslaw] &Adversary Proceeding . . . completely and
entirely independent of any Department of Justice officials
involved in the allegations made in said Adversary Proceeding."
The independent handling proceedings are discussed in greater
detail in Part IX of this report.

-5-



involved in a separate adversary proceeding,
Inslaw against DOJ. If we go on the
supposition that it was not simply the
interests of DOJ as an institution that
motivated Mr. Brewer and perhaps others in the
Department of Justice, but, instead, there was
a personal vendetta against INSLAW, when
someone is engaged in a personal vendetta,
then obviously, that person would desire to
put the company out of business rather than
desire to preserve them as a going concern.

When he announced his findings after the trial of Inslaw's
adversary proceeding, Bankruptcy Judge Bason, this time after
having the opportunity to see Brewer on the stand, reached
essentially the same conclusion about the cause of the Inslaw-D0OJ
disputes. According to the Bankruptcy Court's findings, Brewer
devised and implemented a strategy to ruin Inslaw because of his
intense hatred of Inslaw. The Bankruptcy Judge found that Brewer's
bias affected not only his own conduct, but also the conduct of
other DOJ personnel with day to day responsibility for the Inslaw
contract. He said that DOJ's Contracting Officer and the EQUSA
Assistant Director for Information Systems "were infected by
Brewer's poisonous attitude towards Hamilton and Inslaw, and they
aided and assisted Brewer in his wrongful efforts to injure
Inslaw.® Bankruptcy Judge Bason also concluded that D. Lowell
Jensen's biased attitude toward Inslaw contributed to the situation
in which Inslaw's complaints about Brewer and the administration of
the PROMIS implementation contract went unheeded.

B. The Conspiracy Allegations

In early 1988, after Bankruptcy Judge Bason announced his

findings and conclusions in Inslaw's adversary proceeding, Inslaw
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1

advanced a new theory about the origins of its disputes with DOJ.
Under this new theory, Inslaw's difficulties with DOJ were the
result of a high level conspiracy to "steal" PROMIS for the benefit
of Earl Brian. Although there were a number of subplots and
elements to this theory, it was well summarized by Inslaw in a
pleading it subsequently filed with the United States District
Court for the District of Columbia which described "a conspiracy
among friends of Attorney General Meese to take advantage of their
relationship with him for the purpose of obtaining a lucrative
contract for the automation of the Department's litigating
divisions":

The combination of high-level hostility and
lower-level vindictiveness does not
sufficiently account for the persistence and
tenacity of the attempts to wrest control of
PROMIS from INSLAW. These began with DOJ's
refusal to recognize INSLAW's ownership of
enhanced PROMIS. Then came an offer £rom
Hadron, Inc., a software company controlled by
a long-time friend of Edwin Meese, to buy
INSLAW. When Hamilton refused the offer, the
chairman o©f Hadron said, "We have ways of
making you sell." Soon thereafter a New York-
based venture capital firm, £feollowing a
meeting with a businessman who claimed to have
access to the highest levels of the Reagan
administration, tried to induce the Hamiltons
to turn over to the firm their voting rights
in INSLAW's common stock. When the contract
disputes forced INSLAW to seek the protection
of Chapter 11, Stanton attempted to push
INSLAW into liquidation. After this failed,
DOJ officials encouraged a Pennsylvania-based
computer services company to launch a hostile
takeover bid for INSLAW.

In September 1989 the Permanent Subcommittee on Investigations
of the Committee on Governmental Affairs of the United States
Senate, which had investigated many of Inslaw's conspiracy

-7-



allegations, issued a Staff Study; Briefly, the Staff Study found
no proof that Attorney General Meese, Deputy Attorney General
Jensen, ©or other Justice Department officials were involved in a
conspiracy to ruin Inslaw or to steal the PROMIS software.
Similarly, the Staff found no proof that Earl Brian or any company
in which he had an interest was involved in a conspiracy to take
over Inslaw. The Staff Study also found no proof that Inslaw's
problems were related in any way to the DOJ “Project Eagle"
procurement.

Following the release of the Senate's Staff Study in September
1989 (and the almost simultaneous decision of the Court of Appeals
for the District of Columbia Circuit to deny Inslaw's request for
appointment of independent counsel), Inslaw petitioned the District
Court for the District of Columbia for a writ of mandamus.to compel
DOJ to conduct a criminal investigation ¢of its allegations. The
district court denied the petition in September 1990.

Soon after the denial of its petition, Inslaw returned to
court seeking to reopen discovery in the bankruptcy proceedings in
order to investigate whether DOJ had violated the Bankruptcy
Court's injunction prohibiting DOJ from distributing Inslaw's
enhanced version of the PROMIS software. 1In a series of papers
filed to persuade the court to reopen discovery, Inslaw began to
advance allegations of a broader conspiracy involving Earl Brian's
alleged distribution of the proprietary PROMIS software. In
general, these allegations involved not just the unlawful

appropriation of 1Inslaw's enhanced PROMIS by DOJ for its own
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internal uses or as part of an unsuccessful plot to benefit Earl
Brian, but the actual distribution of enhanced PROMIS to other
government agencies and internationally.

For example, Inslaw cited an article quoting a man named
Charles Hayes as expressing his opinion that PROMIS was then being
used at more than 200 locations throughout the federal government.
Inslaw also filed with the court affidavits of Ari Ben-Menashe, in
which Ben-Menashe implicated Earl Brian in the international
distribution of PROMIS. By 1991, apparently based upon information
provided to it by Michael Riconosciuto, Inslaw appears to have
adopted the claim that Earl Brian was "given" the right to sell
PROMIS by the Reagén administration. Under this theory, Brian was
awarded the right to sell PROMIS as a reward for his participation
in a plot by which supporters of then candidate for Président,
Ronald Reagan, allegedly made agreements with representatives of
the Iranian government to delay the release of American hostages
held in Iran until after the Presidential election {the so-called
"October Surprise").

Inslaw's request for additional discovery was ultimately
mooted by the U.S..Court of Appeals' decision holding that the
Bankruptcy Court lacked jurisdiction over Inslaw's claims against

DOJ. United States v. Inslaw, Inc., 932 F.2d 1467 (D.C. Cir.

1991), cert. denied, 112 S. Ct. 913 (1992). The allegations of a
conspiracy involving the actual distribution of 1Inslaw's
proprietary software are discussed, along with other allegations,

in the September 10, 1992, Investigative Report of the U.S. House
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of Representatives Committee on the Judiciary entitled "The Inslaw
Affair® (hereinafter the "House Committee Report"). The House
Committee Report, however, does not reach any definitive factual
findings regarding these allegations. Instead, the Report, for the
most part, simply reports the various allegations that Inslaw has
made and concludes that additional investigation is warranted.

C. Additional Allegations

These, then, are the two major allegations made by Inslaw: a
personal vendetta and plan to ruin Inslaw motivated by Brewer's
intense hatred of the company, and a far-reaching, high-levei
cénspiracy to appropriate Inslaw's software. But these are not the
only allegations. Over the course of the long disputes between
Inslaw and DOJ many subsidiary allegations have surfaced which we
have also investigated as described in this report.

As mentioned earlier, during the course of the bankruptcy
proceedings Inslaw alleged that DOJ improperly attempted to force
the U.S. Trustee to convert the bankruptcy case from a
reorganization to a liquidation proceeding. Inslaw also claimed
that when the plot was revealed, others suborned or committed
perjury to attempt to conceal DOJ's actions and DOJ fired the
"whistleblower" who first disclosed the scheme. During and after
the bankruptcy proceedings, Inslaw has alleged that not only did
DOJ plot to steal its software, but it has also improperly used and
distributed that software.

Following the oral announcement of his decision that DOJ

obtained 1Inslaw's software by "fraud, trickery and deceit,"
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Bankruptcy Judge Bason learned that he had not been reappointed to
a second térm on the Bankruptcy Court by the Court of Appeals for
the D.C. Circuit. This led to claims by Inslaw and others that DOJ
must have improperly exercised its influence to obstruct Bason's
reappointment.

As noted above, the number and seriousness of Inslaw's
allegations against DOJ led to two Congressional investigations,
one in the Senate and the other in the House of Representatives.
The propriety of DOJ's conduct in connection with the Congressional
inquiries has, in turn, been Questioned. It has been suggested
that DOJ unduly delaved the Congressional investigations, violated
conflict of 1interest ©principles in connection with its
representation of DOJ employees who appeared before Congress to
testify, failed to produce, and perhaps even destroyed, documents
requested during those inquiries, and interfered with Congressional
attempts to interview one Congressional witness who was also the
subject of a federal criminal prosecution.

These are the allegations to which we devoted the bulk of our
investigative efforts. It does not, however, exhaust the list of
allegations against DOJ. For example, there have been suggestions
by Inslaw and others of DOJ's involvement in the death of a free-
lance journalist who was examining Inslaw's claims. There have
been claims that D0OJ improperly exerted pressure upon Inslaw's own
attorneys to force them to abandon Inslaw's claims. We have not
thoroughly investigated each and eﬁery one of these remaining

allegations, but we have reviewed the records and prior
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investigations that have been made of the allegations in order to
assure ourselves that there is little likelihood that additional
investigation will discover substantial evidence of criminal or
other intentional misconduct by DOJ. Qur discussion of these

remaining allegations appears in one of the final sections of this

report.
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R

ITY. SUMMARY OF OUR CONCLUSIONS

Based on all the evidence we obtained and reviewed during our
investigation, we reached the following conclusions. The reasons
for our conclusions are set forth in detail in later sections of
this report.

There is no credible evidence to support the allegation that
members ©of DOJ conspired with Earl Brian to obtain or distribute
PROMIS software. The overwhelming weight of the evidence is that
there was absolutely no connection bgtween Earl Brian and anything
related to Inslaw or PROMIS software.

There 1is woefully insufficient evidence to support the
allegation that DOJ obtained an enhanced version of PROMIS through
nfraud, trickery, and deceit," or that DOJ wrongfully distributed
PROMIS within or outside of DOJ. To the contrary, we are convinced
that DOJ employees undertook actions with respect to Inslaw that
they genuinely believed were in the best legitimate interests of
the government.

We also find that DOJ conducted itself properly after it
became involved in litigation with Inslaw.

We find that there is no credible evidence that DOJ employees
sought to improperly influence the selection process that resulted
in the decision not to reappoint Bankruptcy Judge Bason.

We find that there is insufficient evidence to support the
allegations that DOJ employees attempted to improperly influence
the U.S. Trustee to convert the Inslaw bankruptcy case, or that DOJ

employees committed perjury in order to hide this obstruction.
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Finally, we find that there is no evidence to support the
allegation that DOJ employees destroyed any documents related to
Inslaw or otherwise acted improperly in order to obstruct

Congressional investigations into Inslaw's allegations.

-14 -~



T

Iv. THE DEVELCOPMENT OF INSLAW'S CLAIMED PROPRIETARY SOFTWARE

Most of Inslaw's allegations of wrongdoing focus on alleged
attempts to steal its property, specifically, an enhanced version
of PROMIS software to which Inslaw claims ownership. It is
undisputed that certain versions of PROMIS are in the public
domain. Inslaw has consistently asserted, however, that it
maintains proprietary rights in the enhanced version of PROMIS it
developed after it became a for-profit enterprise. Because one of
the central areas of disagreement between DOJ and Inslaw throughout
this dispute has been whether, and to what extent, the software
delivered under the 1982 implementation contract was proprietary to
Inslaw, any analysié of the allegations of wrongdoing must begin
with an understanding of the history of the PROMIS software, and of
the circumstances surrounding the delivery of a claimed proprietary
version to DOJ during the 1982 implementation contract.

Our discussion here of the factual background of the 1982
contract does not purport to be exhaustive. Instead, we have
attempted to focus on those facts that are relevant to the
conclusions we have reached. Where it is necessary to explain
sﬁecific findings or conclusions, we have undertaken a more
detailed examination of certain events in subsequent sections of
this report.

A. History of Inslaw

In 1973 William Hamilton and Dean Merrill formed the Institute
For Law And Social Research ("the Institute") as a not-for-profit

entity. Among the activities of the Institute was the development
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of database manhagement computer software to be used in automating
law enforcement offices. The software tool the Institute developed
for prosecutors' offices was called PROMIS, an acronym for
Prosecutor's Management Information System. PROMIS is a computer
based software tool designed to run on mainframe and mini-
computers.! Between 1973 and 1979 PROMIS was used primarily by
state and local prosecutors, and the Superior Court division of the
United States Attorney's office for the District of Columbia. This
original version of PROMIS 1is sometimes referred to as "01d
PROMIS."

The Institute developed 01d PROMIS with funding provided
through contracts and grants from the Law Enforcement Assistance
Administration ("LEAA"). Because of certain data rights_clauses
contained in the Institute's LEAA grants and contracts, Inslaw and
DOJ agree that 01d PROMIS is in thé public domain, and that neither
the Institute nor its successor, Inslaw, maintains any exclusive
rights to that product.

In 1979 the Institute entered into two contracts with the
government that are relevant to this dispute. The first, with the
LEAA, was a three year "cost-plus" contract that called for the
Institute to create certain upgrades and enhancements to 014
PROMIS. When the LEAA was eliminated in 1981, the final year of
this contract was transferred to DOJ's Bureau of Justice Statistics

("BJS"). Under the LEAA contract that was transferred to BJS, the

‘A mini-computer is a scaled-down version of a mainframe
computer, and should not be -confused with the much smaller personal
computers that became abundant in the 1980°'s.

-16-



Institute continued to develop five specific enhancements to 01d
PROMIS.® These enhancements have been referred to throughout the
Inslaw litigation as the five BJS enhancements.

The second 1879 contract was between the Institute and the
EQUSA. This contract, usually referred to as the "Pilot Project,"
was designed to determine the feasibility of using PROMIS as a
locally based case management program in United States Attorneys'
of fices throughout the United States. The Pilot Project called for
the Institute to: (1) modify and install a modified version of 0ld
PROMIS® in two large United States Attorneys offices (the Southern
District of California, and the District of New Jersey), and (2) to
develop and install a PROMIS-like software program on word
processing equipment in two smaller offices (the Districts of West
Virginia and Vermont).

As with 0ld PROMIS, Inslaw does not dispute that the Pilot
Project version of PROMIS and the five BJS enhancements were
created with public funding and are therefore in the public

domain.’

As a matter of DOJ internal accounting, approximately
$500,000 used to fund the contract after it was transferred to BJS
came out of the budget of the Executive Office of United States
Attorneys ("EQUSA"). This internal cost accounting does not affect
the claim of EOQOUSA to any of the versions of PROMIS, old or
enhanced.

fThe most significant change made in the Pilot Project version
of PROMIS was the addition of debt collection and other tracking
capabilities designed to improve case management in the civil
divisions of the United States Attorneys' offices.

"Prior to the 1982 contract award, Inslaw had tried to claim
that it owned all versions of PROMIS, and that the government only
(continued...)
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In response to the announced liquidation of the LEAA, William
Hamilton decided to form a private enterprise to support existing
PROMIS users and to market new enhanced versions of PROMIS. Before
engaging in this enterprise, Hamilton notified DOJ of his
intentions, and DOJ expressed no objections to Hamilton's plans.
In January 1981 Hamilton organized 1Inslaw as a for-profit
corporation, and caused Inslaw to purchase the assets of the
Institute. While Inslaw continued to receive certain funding from
the federal government during the period of 1981-1982, it also
began attracting private sources of both income and equity funding.
During this same period, Inslaw continued working on various

changes and improvements to the PROMIS software.

B. Negotiation of the 1982 Implementation Contract

After reviewing the results of the Pilot Project, DOJ decided
to implement locally based case management systems in the United
States Attorneys cffices throughout the country. Toward that end,
on November 2, 1981, DOJ issued a Request For Proposals (RFP),
which solicited technical proposals on a contract to: (1) implement
computer based PROMIS software 1in 20 "larger® United States
Attorneys' offices, and (2) create and install word processing
based case management software in the remaining offices. There
appears to be no dispute that (as to the computer based programs)

the RFP, and the resulting contract, required the installation only

(...continued)
had a "non-exclusive plenary license for their use.* Inslaw later
abandoned this position, and conceded during the bankruptcy
litigation that 0l1ld PROMIS, the Pilot Project version, and the five
BJS enhancements were in the public domain.
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of a functional version of the Pilot Project PROMIS plus the five
BJS enhancements.

Inslaw respchded to the RFP in early December 1981. In its
initial response Inslaw notified DOJ that it intended to improve
the original PROMIS software and to create enhancements beyond
those contained in the version called for in the RFP.
Specifically, Inslaw stated:

During the life of this project -- but not as part

of this project -- Inslaw plans new enhancements

and modifications to the basic PROMIS software and

to the original version of PROMIS for U.S.

Attorneys.

« +« + «[I)mprovements funded by other [i.e. non-

governmental] sources and developed and accepted

for inclusion in the scoftware supported by Inslaw,

will be made available to the U.S. Attorneys'

offices.
Neither in that proposal, nor in later pre-contract submissions or.
negotiations, did Inslaw clarify specifically what it meant by
"accepted for inclusion® or "will be made available."

During the pre-award negotiations DOJ and Inslaw
representatives specifically discussed the issue of the parties'
respective rights in the software to be delivered under the
contract. The original draft of the contract contained two data
rights clauses: Article XII and Clause 74, Clause 74 of the

contract gave the government unlimited rights in any technical data

and computer software delivered under the contract.? Article XII,

!2a portion of that clause also contained a provision for
giving the government limited rights in any specifically identified
items. But no such items were identified in Clause 74. Instead,
when the contract was signed DOJ's contracting officer inserted
"N/A," for not applicable, in that portion of the clause.
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on the other hand, purported to take the additional step of
restricting Inslaw's right to market any products containing the
software delivered under the contract.’ Clause XII was removed
when 1Inslaw expressed concerns that it would hinder Inslaw's
ability to market its enhanced PROMIS products to other users,

While the negotiations with Inslaw were ongoing, DOJ hired C.
Madison "Brick" Brewer to be the Project Manager overseeing the
installation of PROMIS in United States Attorneys' offices.
Brewer, who a number of years earlier had been General Counsel to
the Institute, began working at EOUSA in late January 1982. He
attended only one or two negotiating sessions prior to the signing
of the contract.?'’

The final contract was signed on March 12, 1982, The
contract, a cost-plus contract that also contained a fee provision,
called for Inslaw to implement computer based PROMIS in 20 large
United States Attorneys' offices, and to develop and implement
PROMIS-like word processing based case management software in 74
smaller offices. Under the contract, DOJ retained an option to
request the installation of PROMIS in 10 additional offices. The
version of PROMIS required under the contract -- and therefore the

only version to which DOJ could claim unlimited rights by virtue of

*specifically, Article XII provided, "([t]he contractor shall
neither retain nor reproduce for private or commercial use any
materials furnished or produced under the contract."

"Wwe discuss the details of Brewer's hiring and performance
elsewhere in this report.
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the contract -- was a functional version of the Pilot Project
PROMIS plus the five BJS enhancements.

C. Early Proprietary Rights Disputes

It was less than a month after the execution of the contract

that Inslaw and DOJ had their first disagreement over the
respective property rights of the parties. In early April 1982
Roderick Hills, one of Inslaw's outside lawyers, wrote to Associate
Deputy Attorney General Stanley Morris regarding Inslaw's plans to
market PROMIS privately. Hills' purpose in writing the letter was
to obtain a "sign-off" from DOJ, so that Inslaw and its associates
could have some assurance that DOJ would not attempt to hinder
Inslaw's efforts to market proprietary software. Attached to
Hills' letter was an April 1, 1982, memorandum that had been
written by William Hamilton. The Hamilton memorandum in&icated
that Inslaw planned to market a product called PROMIS 82, over
which it was asserting proprietary rights. In the memorandum
Hamilton asserted that Inslaw's federal funding ended in May 1981,
and that therefore improvements made by Inslaw to PROMIS éfter that
date were proprietary to it.

On April 19, 1982, representatives of Inslaw and DOJ met and
discussed Inslaw's plans as reflected in the Hamilton memorandum.
DOJ's project manager, Brewer, made clear at the meeting that he
took issue with the representations and conclusions set forth in
the Hamilton memorandum, which he referred to as "scurrilous."
Most of the people at that meeting agree that Brewer "got hot," and

was adamant in his opposition to the positions taken in the
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memorandum. Indeed, in an internal Inslaw memorandum created
shortly after the meeting, the Inslaw representatives who were
present at that meeting speculated that the force of Brewer's
statements reflected an "obvious dislike of Bill Hamilton and a
resentment for the success of Inslaw personified in him." Shortly
thereafter, Inslaw representatives complained t6 Associate Deputy
Attorney General Morris that Brewer was biased, and ascribed this
bias to the fact that Brewer had been "asked to leave" his previous
position as General Counsel at the Institute. As a result of this
complaint, Morris instructed EQOUSA deputy director Lawrence
MéWhorter that Brewer should no longer "take the point outside the
Department® regardiné DOJ's dealings with Inslaw on the data rights
issue.

At least some of the positions taken by Brewer at the April 19
meeting, as opposed to the manner in which they were presénted,
appear to us to have been well founded. For example, Brewer argued
that to the extent the memorandum claimed that all software
developed after May 1981 was proprietary to Inslaw the memorandum
was incorrect, in that the five BJS enhancements were in the public
domain, even though they still had not been delivered by Inslaw as
of April 1982. That was true, and Inslaw does not now dispute it.
Similarly, the memorandum was incorrect to the extent that it

suggested that Inslaw had received no federal funding after May
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1981. The $500, 000 under the BJS contract was but one example of
federél monies received by Inslaw during that period.!!
Ultimately, Inslaw and DOJ were able to come to a resolution
that satisfied Inslaw's need for a sign-off and DOJ's need for
assurance that Inslaw's marketing efforts would not diminish its
rights under various contracts. 1In a series of letters and phone
calls during late spring of 1982, Inslaw's lawyers assured DOJ
personnel that Inslaw's marketing of PROMIS 82 would have no effect
on the performance of the EOUSA contract or on the software to
which the government was entitled. As to whether PROMIS 82 was in
fact proprietary to Inslaw, Hills assured Morris in a letter of May
24, 1982, that PROMIS 82 contained "enhancements undertaken by
Inslaw at private expense after the cessation of LEAA funding."
Based on this representation, Morris responded to Inslaw in an
August 11, 1982, letter, stating "[t]lo the extent that any other
enhancements to [PROMIS 82] were privately funded by Inslaw and not
specified to be delivered to the Department of Justice under any
contract or othef arrangement, Inslaw may assert whatever
proprietary rights it may have." This letter provided Inslaw the
assurances it desired, and the data rights issue did not arise

again until DOJ requested a copy of the software.

lie found documentation indicating that after May 1981 Inslaw
executed two modifications to the BJS contract alone, in July and
October 1981, which resulted in $650,000 being allocated to the
development of PROMIS modifications. In addition, we have been led
to believe that during 1981 Inslaw was receiving funds from
contracts with DOJ's Lands Division and with the District of
Columbia United States Attorney's Office,.
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D. The Advance Payments Digpute

Under the 1982 EQUSA contract Inslaw was entitled to receive
what have been referred to as “"advance payments.”" This name is
somewhat misleading. The so-called advance payments clause of the
contract only permitted Inslaw to draw against a special bank
account after receiving approval from the government's contracting
officer. In practice, the government contracting officer's
approval was forthcoming only after work had been completed and
invoiced by Inslaw. This mechanism allowed Inslaw to receive
payment in advance of the waiting period usually necessary to
process an invoice, but not in advance of the completion of the
work.

Advance payment clauses are unusual in government contracts.!?
They are approved only when there is evidence that the financial
condition of the contractor is such that it will not be able to
bear the burden of self-financing its receivables from the
government. In order to qualify for the advance payments clause in
the EOUSA contract Inslaw had to make a number of representations
about its financial resources, including a representation that it
was not reasonably capable of obtaining financing from banks or
other traditional commercial sources.

The EOUSA contract also contained a contract provision that
prohibited Inslaw from pledging or assigning its rights under the

contract. On November 1, 1982, Inslaw informed DOJ that it had

121n fact, it appears that Inslaw was the only DOJ contractor
that had such a clause at that time.
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violated this provision by assigning its government invoices as
collateral for a line of credit at the Bank of Bethesda. Upon
receiving this notice, DOJ asked 1Inslaw to provide further
information concerning Inslaw's line of credit at the Bank of
Bethesda. The documentation supplied by Inslaw showed that the
line of credit had been established at the bank in April of 1982,
less than one month after the contract was executed.

On January 26, 1983, the contracting officer, Peter Videnieks,
wrote Inslaw a letter confirming that DOJ considered the Bank of
Bethesdé line of credit to be a violation of the contract.
Videnieks' letter stated that DOJ intended to terminate the advance
payments provision of the contract pursuant to the default
provisions of the agreement. While conceding for the most part
that the 1line of credit was a "technical violation" of the
contract, Inslaw adamantly opposed termination of the advance
payments. Inslaw insisted that the government was not at financial
risk as a result of the violation and emphasized that the loss of
the advance payments could greatly disrupt Inslaw's business, a
consequence that could only have negative ramifications for the
EQUSA contract. This dispute over advance payments was not
resolved until April of 1983, when Inslaw and DOJ executed
Modification 12 to the EOUSA contract.

E. The Events Leading Up To Modification 12

During November 1982, at around fhe same time that DOJ first
learned of Inslaw's borrowing from the Bank of Bethesda, Videnieks

received additional information concerning Inslaw's financial
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situation. Robert Whitely, DOJ's auditor on the Inslaw contract,
told videnieks that based on his review of Inslaw's financial
statements and on his discussions with Inslaw's accountants, he
felt that Inslaw was insolvent. Also, Videnieks himself was told
by Inslaw's comptroller that Inslaw had missed at least one
payrell. In addition, Videnieks and other DOJ personnel had
concluded that Inslaw's cash flow was very tight, based on their
having observed Inslaw personnel "hand-walk" advance payments
checks through DOJ for signature, instead of simply relying on the
mails.

As he received information about Inslaw's financial condition,
Videnieks was aware that an Inslaw failure at that time would leave
DOJ without any copies of the version of PROMIS called for in the
contract. The problem was that as of November 1982 DOJ had not yet
received any copies of the software Inslaw was to deliver under the
contract. Because DOJ had not yet obtained the computer hardware
on which PROMIS was to be installed in the various offices, Inslaw
was providing PROMIS to the designated United States Attorneys
offices on a time sharing arrangement from a VAX computer 1in
Virginia. These United States Attorneys offices could access
Inslaw's time sharing computer on Temote terminals through
telecommunications facilities, and thus use PROMIS in that way
until DOJ's computers were installed on-site.

It was against this background, that on November 19, 1982, DOJ
sent Inslaw a formal request for a copy of the software being used

to perform the contract. The request sStated:
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Pursuant to Article XXX{!] of the subject

contract the Government requests that you

provide immediately all computer programs and

supporting documentation developed for or

relating to this contract.
Inslaw responded to this letter on November 30. Inslaw noted that
the request was technically deficient (in that the contract
Tequired that such a request be made by the contracting cfficer),
but also stated that it would "proceed to produce the programs and
documents requested®" if a proper request was made. On December 6,
1982, videnieks sent a formal request under Article XXX, requesting
the production of all the PROMIS programs and documentation being
provided under the contract.

The next significant discussion between DOJ and Inslaw

concerning the request for software was on February 4, 1983.! The

primary focus of the meeting was the advance payments dispute.

Toward the end of that meeting, the subject of the government's

YUarticle XXX permitted the government to request these
materials at any time during the life of the contract.

“Tnslaw had sent a letter to DOJ on February 2, notifying DOJ
that it was c¢laiming that the time-sharing version of PROMIS
contained proprietary enhancements. The letter read, in part:

In producing these tapes, Inslaw and the Department
of Justice will have to reach an agreement on the
inclusion or exclusion of certain proprietary
features which Inslaw has been making available to
U.S. Attorneys offices that utilize its time

sharing service. These features are normally
included only on tapes produced pursuant to license
agreements.

This letter did not reach DOJ prior to the February 4 meeting.
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request for a copy of the contract software was raised.! william -
Hamilton and others from Inslaw told the DOJ personnel in

attendance that the VAX (i.e., the time sharing) version of PROMIS

that was being used under the contract by the United States
Attorneys' offices contained certain proprietary enhancements to
which the EOUSA was not entitled. Hamilton said that Inslaw
therefore could not provide those enhancements to DOJ unless DOJ
agreed to limit dissemination of the software.

This was the first time that Inslaw had notified DOJ that any
proprietary enhancements were in the time-sharing version of PROMIS
being used by the U.S. Attorneys' offices.!® The DOJ personnel
stressed that they were entitled under the contract to a version of
PROMIS in which the government had unlimited rights, and asked
Inslaw to provide additional information about the enhancements it
was claiming as proprietary. Inslaw agreed to provide the
information. In addition, Hamilton made statements indicating that
it would be very difficult to remove the enhancements from the time

sharing version of PROMIS, but said that Inslaw would be willing to

1571t appears that from at least this point on, DOJ collapsed
the negotiations of the advance payment dispute into the
negotiations of the software request and the proprietary rights
issue.

lévidenieks confirmed this fact in a March 8, 1983, letter to
Inslaw's government contracts lawyer, Harvey Sherzer, in which he
specifically asked Sherzer to identify any DOJ personnel to whom
notice was given prior to February 4, 1983, that there were
proprietary enhancements contained in the VAX version of PROMIS.
Inslaw never responded to the letter, o©or in any other way
identified any government representative it claimed had notice that
Inslaw was providing DOJ access to a version of PROMIS other than
the version called for in the contract.
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provide the Dproprietary enhancements to DOJ without additional
charge if DOJ would limit their dissemination.!’” DOJ took the
position that it was not seeking to obtain any enhancements for
free, but stressed that it was entitled under the contract to a
version in which it had unlimited rights. In his March 8, 1983,
letter to Sherzer, Videnieks reaffirmed DOJ's view that the
contract called for Inslaw to produce software in which the
government had unlimited rights, and that delivery of a version
containing restrictions would not satisfy Inslaw's cbligations
under the contract.

On March 9, 1983,.Sherzer Qrote to Videnieks concerning the
proprietary rights -issues. Sherzer did not dispute that DOJ was
entitled under the contract to software in which it had unlimited
rights. Instead, the letter explained that in performing the
contract through a time sharing computer Inslaw had been using a
version of PROMIS that contained proprietary enhancements to which
DOJ was not entitled. Sherzer said that Inslaw was prepared to
provide a copy of the contract version of PROMIS, but suggested
that it would be in the government's interest to cbtain the "latest

version" of PROMIS, which was then being provided under time

Y"Prom what we have been able to determine at this point, the
expense involved in producing an "unenhanced" version of PROMIS
resulted from the fact that Inslaw did not maintain a version of
PROMIS that contained only the U.S. Attorneys' offices
enhancements, i.e., the Pilot Project version plus the five BJS
enhancements. Instead, Inslaw maintained only one VAX version of
PROMIS, which contained both public domain and claimed proprietary
software, Thus, to produce a "stripped down" version of PROMIS in
which DOJ had unlimited rights would have required Inslaw to
manually back each enhancement out of each module of the program.
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sharing. Sherzer again said that Inslaw would supply those
enhancements at no additional cost if the government would agree
"not to disseminate this enhanced and proprietary version of Inslaw
software beyond those offices already covered by the present
contract, i.e., the Executive Office and the 94 U.S. Attorney's
Offices."

While DOJ was considering Inslaw's limited dissemination
proposal, Sherzer sent a letter proposing an escrow arrangement to
resolve the proprietary rights dispute. Under this proposal,
Inslaw would provide a copy ©of the software to an escrow, who would
then be instructed to deliver the software to DOJ in the event of
Inslaw's financial demise.

Inslaw's escrow proposal caused internal debate at DOJ.
Brewer and Videnieks were opposed to the idea. Videnieks, in
particular, was opposed to any escrows, agreements, or
modifications. His view was that Inslaw was required to provide
DOJ with functional software in which the government had unlimited
rights, and that it should be left to Inslaw to decide how it
wanted to satisfy that obligation. Ultimately, a middle ground
prevailed within DOJ. Instead of an escrow arrangement, DOJ would
propose a contract modification whereby the parties would mutually
agree on a method for resolving the proprietary rights dispute.

On March 18, 1983, Videnieks wrote a letter to Sherzer
proposing a contract modification in place of the escrow solution.
Videnieks outlined his alternative solution as follows:

In lieu of the proposed escrow agreement which
the department currently has under review, the
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Government offers to agree that it will not
disseminate or disclose the PROMIS software
requested in the Contracting Officer's letter
of December 6, 1982 beyond the Executive
Office for United States Attorney and the 94
United States Attorneys' Offices covered by
the subject contract, until the data rights of
the parties to the contract are resolved. We
will do this in exchange for receipt of copies
of all materials requested in the Contracting
Officer's December 6 letter. The Government's
agreement not to disseminate or disclose the
PROMIS software pending resolution of the
issues does not change the government's rights
under the contract.

Videnieks' letter went on to describe the proposed format for
resolving the data rights dispute. Under Videnieks' proposal,
Inslaw was to identify its claimed proprietary enhancements and to
demonstrate that those enhancements were developed at private
expense and outside the scope of any government contract. DOJ
would then:

review the effect of any enhancements which

are determined to be proprietary, and then

either direct Inslaw to delete those

enhancements from the versions of PROMIS to be

delivered under the contract or negotiate with

Inslaw regarding the inclusion of those

enhancements in that software. The Government

would then either destroy or return the

*enhanced" versions of PROMIS in exchange for

the Government software including only those

enhancements that should be included in the

sof tware.
In the letter Videnieks acknowledged the importance of the data
rights issue, and noted that it needed to be resolved "as soon as
possible, but no later than the first PROMIS installation on
Government Furnished Equipment."

Sherzer and Inslaw found DOJ's alternative proposal

acceptable, and on March 23 Sherzer sent Videnieks a draft contract
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modification consistent with Videnieks' March 18 letter. On
April 11, 1983, Inslaw and DOJ executed Modification 12 to the
contract. The text of Modification 12 stated that:

The purpose of this Supplemental
Agreement is to effect delivery to the
Government of VAX-Specific PROMIS computer
programs and documentation requested by the
Government on December 6, 1982, pursuant to
Article XXX--Data Requirements, and to at this
time resolve issues concerning advance
payments to the Contractor.

The modification went on to list the software to be delivered by
Inslaw. As to DOJ's obligation, the modification said:

The Government shall limit and restrict
the dissemination of the said PROMIS computer
software to the Executive Office for United
States Attorneys, and to the 94 United States
Attorneys' Offices covered by the Contract,
and, under no circumstances shall the
Government permit dissemination o©of such
software beyond these designated offices
pending resolution o©f the issues extant
between the Contractor and the Government
under the terms and conditions of Contract No,
JVUSA-82-C-0074;

Pursuant to its obligation under Modification 12, Inslaw produced
a copy of the VAX version of PROMIS on April 20, 1983.

F. Inslaw's Efforts to Identify the Proprietary Enhancements

Prior to the execution of Modification 12 Inslaw had not
specifically identified the -proprietary enhancements that it
claimed were contained within the VAX version of PROMIS. Pursuant
to the resolution procedure outlined in videnieks®' March 18 letter,
and formalized in Modification 12, Inslaw made its first effort to
identify the proprietary enhancements in an April 5, 1983, letter

to videnieks. On April 12 Inslaw supplemented its April 5 letter
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in response to Videniéks' request for a clarification. These
submissions described various changes Inslaw had made to PROMIS,
and set forth Inslaw's "estimate" of what percentage of those
changes were privately funded. Inslaw's submission did not include
any primary materials, such as time sheets or change records.

Videnieks notified Inslaw by letter on April 21 that its April
5 and 12 submissions were inadequate.!® Videnieks told Inslaw that
as to each enhancement it "must provide all information necessary
to demonstrate that the change was developed both at private
expense and outside the scope of Inslaw's performance of any
government contract."

Inslaw submitted a methodology that it thought addressed
Videnieks' concerns in a May 4, 1983, letter from Sherzer to
Videnieks. In that letter Sherzer noted that Inslaw's proposed
methodology would require considerable effort on its part to
retrieve various historical financial and technical documents.
Sherzer therefore sought assurances from DOJ prior to undertaking
such an effort that DOJ would accept the proposed methodology.
Sherzer specifically asked DOJ in his letter to either accept the
proposed methodologf or to suggest whatever changes DOJ felt was
necessary.

Videnieks' response to Sherzer's letter did not come for over

a month. During that period Videnieks asked Rugh to evaluate the

8A1though Videnieks was nominally the person dealing with
Inslaw on this issue, he was relying almost completely on Jack
Rugh, Brewer's deputy, and the contracting officer's Technical
Representative, Mike Snyder, to evaluate Inslaw's technical
proposals.
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methodology. Rugh told Videnieks it was unacceptable. Videnieks
and Rugh then considered a number of potential responses, one of
which was to propose an acceptable methodology. In the end,
Vvidenieks and Rugh decided simply to reject Inslaw's proposed
methodology and say nothing more. In a June 10, 1983, letter to
Sherzer, 'videnieks notified Inslaw that the proposed methodology
was unacceptable. As to Sherzer's request that DOJ either approve
the methodology or suggest revisions, the letter stated simply that
"[tlhe Government is in a position to do neither.” The letter said
it was Inslaw's burden to prove the existence of proprietary
enhancements, and that if Inslaw did not do so by July 11, 1983,
DOJ would be "forced to conclude that all 251 changes/enhancements
. . . are to be delivered to the government for its unrestricted
use., "

Sherzer wrote an additional letter on July 21, 1983, stating
that Inslaw was preparing to submit further documentation and
information regarding the enhancements in early September. That
approach was also rebuffed by Videnieks, and Inslaw submitted no
other documentation regarding its claimed proprietary enhancements
to DOJ during the life of the contract.

In August of 1983 Inslaw began the first installation of
PROMIS on one of the government furnished Prime computers. In
order to be able to run PROMIS on the Prime computers Inslaw ported
the VAX version of PROMIS, which contained the alleged
enhancements. Inslaw could have ported the Prime version of PROMIS

from the Pilot Project version of PROMIS (that contained no
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allegedly proprietary enhancements), but, according to trial
testimony, chose to complete the port from the VAX version because
it was easier and less expensive for Inslaw. Inslaw continued to
install this same version in the other 19 designated U.S.
Attorneys' offices. As far as we can tell, there were no specific
discussions between Inslaw and DOJ about what version of PROMIS
should be installed on the Prime computers.

Inslaw filed for protection under Chapter 11 of the bankruptcy
laws in February 1985. The PROMIS implementation contract expired
in March 1985. After the contract with Inslaw expired, DOJ self-
installed the Prime version of PROMIS that had been supplied by
Inslaw in at least 23 additional United States Attorneys' offices.
Inslaw claims that it first learned of these self-installations in
September 1985. Inslaw then wrote to DOJ, complaining that'any use
of the allegedly enhanced PROMIS beyond the 20 sites at which
Inslaw installed PROMIS was a violation of Modification 12.
Shortly thereafter Inslaw presented to DOJ a claim for $2.9 million
dollars, which Inslaw characterized as the license fees owing from
DOJ's unlawful use of the software. DOJ denied this claim. Inslaw
did not appeal this denial of the license fees to the Contract
Appeals Board. Instead, it filed an adversary proceeding in its
bankruptcy case, claiming that DQJ's unauthorized use of the
software, as well as certain other conduct by DOJ, violated the
automatic stay provisions of the Bankruptcy Code. In July 1987
Bankruptcy Judge Bason held a two week trial on the liability phase

of Inslaw's claims. Judge Bason ruled in favor of Inslaw, finding
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that DOJ fraudulently converted Inslaw's scoftware, and ultimately
ordered DOJ to pay damages of approximately $6.8 million.

G. The Effect of The Bankruptcy Court's Findings

In investigating the various allegations made by Inslaw, we
have given consideration to the findings and conclusions of

Bankruptcy Judge Bason in the adversary proceeding. In re INSLAW,

83 B.R. 89 (Bankr. Ct. D.D.C. 1988). The judgment entered on those
findings was affirmed by the district court, 113 B.R. 802, but
ultimately reversed on jurisdictional grounds by the Court of

Appeals for the D.C. Circuit, United States v. INSLAW, 932 F.24

1467 (D.C. Cir. 1991), cert. denied, 112 S. Ct. 913 (1992). The
Court of Appeals held that the automatic stay of the Bankruptcy
Code did not reach the use of property in a party's possession
under a claim of right at the time the bankruptcy was filed.
Accordingly, the appellate court held:

As the bankruptcy court had no jurisdiction to

hear the claims asserted under (the Bankruptcy

Code], we reverse the district court and

remand the case with directions to vacate all

corders concerning the Department's alleged

viclations of the automatic stay and to

dismiss INSLAW's complaint against the

Department.

The question of the weight to be given Bankruptcy dJudge

Bason's findings has been a subject of some controversy. The two

Ycontrary to the impression created by the Investigative
Report of the House Committee on the Judiciary, the District Court
did not review the evidence de novo and adopt as its own the
findings made by the Bankruptcy Court. Instead, the district court
reviewed the Bankruptcy Court's findings of fact under the familiar
*clearly errcnecus® standard. 113 B.R. at 814 (citing Bankruptcy
Rule 8013).
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Congressionail committees that have investigated Inslaw's
allegations have accorded Bankruptcy Judge Bason's findings
different weight.

While Bankruptcy Judge Bason's findings were still subject to
appeal, the Permanent Subcommittee on Investigations of the Senate
Committee on Governmental Affairs issued a Staff Study
investigating the Department's treatment of Inslaw. In general,
the Subcommittee did not attempt to reexamine Bankruptcy Judge
Bason's rulings and "treated the Court's findings and conclusions
as valid judicial decisions unless and until overturned within the
judicial system.™ The Staff Study makes clear, however, that the
Subcommittee felt free to reexamine the Bankruptcy Court's findings
when it believed necessary.

Although issued more than a year after the D.C. Circuit court
of Appeals' reversal of Bankruptcy Judge Bason's judgment, the
House Committee on the Judiciary took a different approach. The
House Committee Report seems to accept as conclusively true all of
the findings and conclusions of Bankruptcy Judge Bason. Indeed,
the Committee Report criticizes DOJ for taking the "spurious
position" in litigation pending between DOJ and Inslaw before the
Department of Transportation Board of Contract Appeals ("DOTBCA")2°
that it was not bound by those findings. On August 27, 1992,
however, DOTBCA had issued an opinion that agreed with DOJ's

position that Bankruptcy Judge Bason's findings were a "nullity."

YThe contract disputes between the parties were presented to
DOTBCA pursuant to the provisions of the Contract Disputes Act
because DOJ has not established its own board.
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As DOTBCA noted, the Court of Appeals' reversal rendered the
Bankruptcy Court's findings without any binding effect. A vacated
judgment has no preclusive effect either as a matter of collateral
or direct estoppel or as a matter of the law of the case. Indeed,
in any subsequent litigation between Inslaw and DOJ in all
likelihood Bankruptcy Judge Bason's findings would not even be
admissible in evidence, much less binding upon DOJ.

This is not to denigrate the seriocusness of the charges made
by Inslaw or the effort made by Bankruptcy Judge Bason in preparing
his findings. We have considered the Bankruptdy Court's findings,
but we have not regarded our inquiry as confined by those findings
and conclusions. Instead we have considered those findings in the
light of the evidence, produced at trial or otherwise, and made our
own assessment of the weight of the evidence, including the
credibility of the witnesses we interviewed.

As 1is apparent elsewhere in this report, we disagree with
Bankruptcy Judge Bason's assessment of the evidence in several
important respects. Unlike Bankruptcy Judge Bason, we are
unwilling to make blanket adverse assessments about the credibility
of virtually every witness associated with DoOJ. Nor do we
universally credit all Inslaw's witnesses as unfailingly accurate,
truthful, and unbiased. Consequently, particularly with respect to
our assessments of the motivation, purpose, and basis for the DOJ's
handling of the contract with Inslaw, we have reached conclusions
that are in many instances different from those reached by

Bankruptcy Judge Bason.
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V. THE_ALLEGATION OF A CONSPIRACY TO STEAL PROMIS

Perhaps the most serious allegation made by Inslaw is that
high-level DOJ employees, including Attorney General Meese,
conspired with Earl Brian to steal Inslaw's software and to destroy
Inslaw. ° The purpose of this alleged conspiracy was to bring
financial benefit to a company called Hadron, Inc., in which Brian
had both a direct and indirect financial interest.?' As originally
set out in an affidavit authored by William Hamilton, the Hadron
conspiracy thebry postulated that DOJ wanted to force Inslaw into
liquidation so that Hadron could buy Inslaw's assets, after which
DOJ would award Hadron a *massive sweetheart contract." The theory
has evolved over time. Inslaw has since presented testimony from
witnesses who claim that DOJ employees actually delivered copies of
Inslaw's proprietary software to Brian and Hadron before Inslaw's
bankruptcy. According to these witnesses, Brian was involved in
various covert intelligence operations, and DOJ officials gave
Brian and Hadron copies of PROMIS to reward Brian for the covert

role he played in the so-called "October Surprise" conspiracy.?

2'Earl W. Brian is a physician by training. He served as a
combat surgeon in Vietnam, and later was a member of the faculty of
the University of Southern California. He left medical practice
and served as California's Secretary of Health and Welfare under
then Governor Reagan in the early 1970s. (Edwin Meese was also a
member of Reagan's staff at that time). After leaving government,
Brian began working in the areas of business and investment. He
founded an investment company called Biotech Capital Corporation,
now known as Infotechnology, Inc.- Both Brian and Biotech owned
stock in Hadron in the early 1980s.

“?We note that both the House Task Force to Investigate Certain
Allegations Concerning the Holding of American Hostages By Iran in
1980 (the "October Surprise Task Force") and Special Counsel to the

(continued...)
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We are not the first to investigate the allegations that upper
level DOJ employees conspired to destroy Inslaw and to reward Earl
Brian and Hadron. In September 1989 the Staff of the Senate's
Permanent Subcommittee On Investigations of the Committee on
Governmental Affairs completed its more than year-long
investigation into DOJ's handling of its contract with Inslaw.
aAfter reviewing thousands of documents and interviewing numerous
witnesses, the Staff of the Senate Subcommittee concluded that it
could find "no proof of any connection between Brian or Hadron and
the Department with regard to the INSLAW contract."?? Because of
tﬁe seriousness of the allegations, we nonetheless undertook an
independent review of evidence surrounding the alleged conspiracy

to benefit Earl Brian. We not only reviewed materials obtained by

22(,,.continued) i
Senate Foreign Relations Committee, Subcommittee on Near Eastern
and South Asian aAffairs ("Senate Special Counsel") recently

released reports finding no credible evidence to support the
allegations that members of the 1980 Ronald Reagan campaign staff
negotiated to delay the release of the American hostages in Iran.

2ivhe Committee On The Judiciary of the House of
Representatives also investigated Inslaw's allegations regarding
Hadron and Brian. In its report, the House Committee made no
specific findings about these allegations, other than to note that
they had been made. The House Committee Report called the
allegations about Brian's role "intriguing ... but without the
requisite degree of causation and factual convergence necessary to
draw conclusions at this time into potential wrongdoing in the
Inslaw matter." Although we admit some difficulty in interpreting
this phrase, we understand it to mean that the House Committee's
investigators, like the staff of the Senate Subcommittee, found
insufficient evidence on which to base any finding of wrongdoing by
Brian.
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the Senate Staff,?* but independently intérviewed witnesses and
searched files as part of our own investigation of these
allegations. We found that the evidence offéred by‘Inslaw'falls
into two categories: "Direct proof" in the form of statements from
witnesses claiming tc have personal knowle&ge of Earl Brian's role
in the conspiracy to steal PROMIS, and "indirect proof" in the form
of statements from witnesses ﬁho, although they generally do not
purport to have any knowledge of an attempt by Brian or Hadron to
obtain Inslaw's assets,‘nonetheless prdvide evidence that William
Hamilton believes supports'his hypothesis that DOJ was attempting
to award a "sweetheart deal" to Hadron. We address these two types
of evidence in turn. |

' : | nt 1O
A. The Claimed Direct w@&_&ﬁ‘%g_cx
MateT al ¥ ~

o Crim. *- \
we have interviewed ge&ndﬂvfaﬂals whom Inslaw officials

and others have identified as having personal knowledge of the
activities of Earl Brian in connection with the distribution of

PROMIS software: ed Pursuant to

e Fod. R. Crim. P. 6le) none of these

individuals provided credible evidence that Earl Brian, Hadron, or
any other Brian affiliate, was involved in theft, conversion, or

distribution of Inslaw's proprietary software.

The House Committee to date has not provided us any of the
evidentiary material it obtained during its three VYear
investigation. _
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1. Michael Riconosciuto

Michael Riconosciuto can fairly be described as the key
witness against Brian. Riconosciuto ‘has claimed, among ‘other
things, that he personally met with Brian, that he received a copy
of PROMIS from Brian, that he personally performed alterations to
PROMIS software so that Brj.an and others could sell PROMIS
internaticnally, and that he is personally .aware of various
entities to which altered PROMIS was distributed. Given the
breadth and specificity of Riconosciuto's allegations, we devoted
considerable effort to trying to determine whether there existed
any evidence to corroborate these claims. We interviewed not only
individuals whom Riconosciuto identified as having knowledge of his
activities, but alsoc people who would have known about these events
had they taken place as described. We begin w;i.th a summary of the
specific allegations made by Riconosciuto.

a. Summary of Riconosciuto's Allegations

During our investigation we reviewed various statements
attributed to Riconosciuto. We identified four occasions on which
Riconosciuto had made statements cdncerning Inslaw and PROMIS,
where we could determine with a high degree of accuracy exactly
what Riconosciuto héld said on that occasion. Three of those
statements were under oath and transcribed. The remaining
statement was recorded in notes made by the person to whom the

statement was made: William Hamilton.?s

We are aware of a number of press reports attributing various
statements to Mr. Riconosciuto. We have not placed primary
{continued...)
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(i) Riconosciuto's Calls To The Hamiltons

As best we can determine, Riconosciuto's first statements
about PROMIS were made in the Spring of 1990. On May 18, 1990, a
reporter for one of Lyndon LaRouche's publications called wWilliam
and Nancy Hamilton. The reporter told the Hamiltons that a month
earlier Riconosciuto had told him (the reporter)} that "the INSLAW
mess at the Justice Department is related to a decision by Ronald
Reagan to provide a financial reward‘ to Earl Brian for an
intelligence contribution to the 1980 election." The reporter then
completed a conference call and introduced the Hamiltons directly
to Riconosciuto.?

According to-the Hamiltons' records of that call, Riconosciuto
said that he and Earl Brian were both hired as consultants to a
company called Wackenhut Research, Inc., which Riconosciuto
described as a subsidiary of Wackenhut Security Corporation.
Riconosciuto said that he and Brian travelled together to Iran in
1980 and paid a $40 million bribe to certain Iranians in order to
prevent the release of American hostages prior to the November 1980
election. He said that he personally handled the electronic funds
transferring work in connection with these bribe payments.
Riconosciuto also claimed that Brian mentioned Inslaw or PROMIS "as

though Brian were a principal" in the company. Riconosciuto said

3 (...continued)
reliance on these reports because we have no way of judging the
accuracy of the attributions.

*Tnslaw provided us with copies of two mémor_anda to file
(dated May 18 and June 28, 1990), in which William and Nancy
Hamilton summarize their telephone call with Riconosciuto.
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that PROMIS was the payoff to Brian for his contribution to the
Iran effort, and said that he (Riconosciuto) still had a copy of
the PROMIS source code. Riconosciuto said a computer company he
owned (which he referred to as TCS Software of Houston, Texas) had
integrated PROMIS into a report,generafion software product that
was marketed by TCS to government agencies. Riconosciuto said that
he could brovide the Hamiltons with various pieces of gvidence to
support these allegations, including: (1) photographs of him and
Earl Brian together in Iran in 1980, (2) copies.of his and Brian's
1099 forms from Wackenhut Security, .(3) his_p;ssport_reflecting a
1980 trip to Iran, and (4) a copy of the VAX version of PROMIS.

(ii) Riconosciuto's March 21, 1991 Affidavit

on March 21, 1991, Riconosciuto executed an affidavit for
submission in connection with Inslaw's adversary proéeeding in the
Bankruptcy Court. In that affidavit Riconosciuto claimed that he
had been Director of Research for a joint venture between Wackenhut
Corporation and the Cabazon Indians of Indio, California. He
described the Wackenhut-Cabazon joint venture as one engaged in the
development and manufacture of certain military type materials,
which were then intended to be so0ld to foreign governments and
forces.

According to Riconosciuto's affidavit, Peter Videnieks was a
frequent visitor to the Cabazon Indian reservation, and a “close
associate" of Earl Brian. He then went on to describe the role he,
Videnieks, and Brian played in converting and distributing stolen

Inslaw software:
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threatened by Videnieks.

Committee's investigation.

In connection with my work for Wackenhut,
I engaged in some software development and
modification work in 1983 and 1984 on the
proprietary PROMIS computer software product.
The copy of PROMIS on which I worked came from
the U.S. Department of Justice. Earl W. Brian
made it available to me through Wackenhut
after acquiring it from Peter Videnieks, who
was then a Department of Justice contracting
official with responsibility for the PROMIS
software. I performed the modifications to
PROMIS in Indio, California; Silver Spring,
Maryland; and Miami, Florida.

.The purpose of the PROMIS software
modifications that I made in 1983 and 1984 was
to support a plan for the implementation of
PROMIS in 1law enforcement and intelligence
agencies worldwide. Earl W. Brian was
spearheading the plan for this worldwide use
of the PROMIS computer software.

Some of the modifications that I made
were specifically designed to facilitate the
implementation of PROMIS within two agencies
of the Government of Canada: the Royal
Canadian Mounted Police (RCMP} and the
Canadian Security and Intelligence Service
(CSIs). Earl W. Brian would check with me
from time to time to make certain that the
work would be completed in time to satisfy the
schedule for the RCMP and CSIS implementations
of PROMIS.

The proprietary version of PROMIS, as
modified by me, was, in fact, implemented in
both the RCMP and the CSIS in Canada. It was
my understanding that Earl W. Brian had sold
this version of PROMIS to the Government of
Canada.

Riconosciuto ended his affidavit by claiming that he had been

conversation‘ with Videnieks in February of 1991, during which

Videnieks told him not to cooperate with the House Judiciary

Videnieks said that if Riconosciuto cooperated with the Judiciary
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committee's investigation he would be "punished." The punishments
allegedly outlined by Videnieks included the indictment of
Riconosciuto for savings and lcan fraud and for perjury.

(iii) Riconosciuto's Statement to Congress

The. House Committee Report indicates that Riconosciuto

provided a sworn statement to Committee investigators on April 4,
1991. Wwe have not been able to obtain from the Committee a copy of
Riconosciuto's statement. There are references in the report,
however, to certain statements attributed to Riconosciuto.
According to the report, Riconosciuto told the Committee that he
received a copy of the préprietary version of PROMIS from Brian,
who had obtained it from Videnieks. The report says Riconosciﬁto
claims that someone (the report does not .say who) loaded the PROMIS
software into the trunk of Riconosciuto's car during a iuncheon
attended by both Videnieks and Riconosciuto. The report says
Riconosciuto granted the Committee access to a storage facility
containiné computer tapes and documentation. The Committee then
analyzed these tapes to determine if they contained any versions of
PROMIS (presumably because Riconosciuto indicated that they would) .
According to the Committee's report, their expert analysis of the
tapes failed to provide any evidence that the tapes contained any
versions of PROMIS.

Finally, '‘Riconosciuto told the Committee that the DEA had
seized from him at the time of his March 29, 1991, arrest two
copies of a tape recording he made of his conversation with

Videnieks, in which Videnieks threatened to "punish" Riconosciuto
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for cooperating in the Inslaw investigation. The report does not
make clear whether Riconosciuto told the Committee that those were

the only two copies of the tape that existed.

(iv) Riconosciuto's Testimony At His Trial

The most recent statements made by Mr., Riconosciuto of which
we are aware (outside of this investigation) were made at his trial
for manufacturing and distributihg methamphetamine, which took
place in federal court in Tacoma, Washington, in Janﬁary 1992.
Riconosciuto testified at 1ength about the alleged theft of PROMIS
software at his trial because his defense to those drug chargeé was
that he was being "set-up" by the government on the'dfug charges as
punishment for his giving testimony about the inSlaw matter.?

.In his trial testimony Riconosciuto said that he first learned
of PROMIS while on the Cabazon reservation in Indio, california.
He said that he had received threebversions of PROMIS, two with
enhancements and one without, and that he had received them from
Johh Philip Nichols?® when "Peter Videnieks showed up on the
reservation." Riconosciuto said that he had set up a VAX computer
in a small mobile office that was behind the casino on the Cabazon
reservation in order to work with the PROMIS software. He said he

then worked with a lead programmer in supervising "programming

2’The jury rejected Riconosciuto's testimony, and convicted him
on the charges of manufacturing and distributing methamphetamine.
The trial judge sentenced Riconosciuto to 360 months imprisonment,
which was the lowest available sentence under the applicable
sentencing guidelines.

®Nichols was the non-Indian Administrator of the Ccabazon's
affairs.
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groups” that were developing modifications to PROMIS. Whén asked
when these modifications to PROMIS were taking place, Riconosciuto
twice stated that it was in the period of late 1981 to eérly 1983,
He said that during this period he was commuting between Indio, and
Hercules and Santa Rosa, California, whéfe he had other technical
developments ongoing. Riconosciuto described Earl Brian as someone
he would often see in regards to the PROMIS ‘software when
Riconosciuto was at the Cabazon reservation.

Riconosciuto testified that in February 1991 he had received
a message on his answering machine from someone named Peter, and
that the message instructed him to "be at a certain restaurant at
a certain time and wear, you know, a vYellow shirt." Ricoﬁbsciuto
said he went to this restaurant and was met there by some people,
all of whom he did not know, except for one man he recognized as a
person named "Norm." Riconosciuto said that Norm and the others
then placed a cail and gave him the phone. ‘Riconosciuto said he
expected-to hear a person named Peter Zokosky on the phone, but
that he didn't recognize the voicé at the other end of the call.
According to Riconosciuto, when he told the people who had placed
the call that he didn't recognize Zokosky's voice, one of those
people said, "It's no wonder, this is Videnieks."

Riconosciuto then testified that Videnieks.told him that he
"was making some people nervous," and that there might be‘problems
for Riconosciuto in connection with a savings énd loan matter and
his wife's custody battle with her former husband if Riconosciuto

didn't "just wise up ... and forget about what [he] was talking
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about."” Riconosciuto said that he understood Videnieks éc?nments to
be a reference to the prospect of. Riconosciuto‘. testifying in
connection with the House Committee's then ongoing investigation.

Riconosciuto testified that he had made a tape recording of
this February 1991 call from Videnieks.?” He said that the DEA
agents that arrested him had seized two copies of that tape. He
said that the original of the tape still existed, but that he was
"not sure" where it was.

Riconosciuto also claimed that an associate of his had turned
over computer tapes to the House Committee under Riconosciuto's
"partial® direction. __Ricqn@sciutc;,said. those tapes contained
"information reiated to PROMIS software and other financial
information." : ‘ ,

b. The Inconsistencies Within The Allegations

Before reviewing the results of our investigation, it is
important to note that Riconosciuto's various accounts of his role
in the alleged ;he@t of PROMIS-have_not remaineq,constant._ He has
been inconsistent both in his descriptions of from whom he received
the software, and in his descriptions of when and where he altered
the software. Also, it appears that the circumstances of his
meeting Videnieks have not always been described in the same way.

In his affidavit, Ric.onosciut'o said that he had received a
copy of "the proprietary PROMIS computer software product" from

BEarl Brian. It is clear from the affidavit that Riconosciuto is

He did not explain how he managed to tape record a call
placed by someone else from a public restaurant.
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referring to a single copy of software. ("The copy of PROMIS on
which I worked came from the U.S. Department of Justice. Earl
Brian made it available to me through Weckenhut after acquiring it
from Peter Videnieks..."}) In the House Committee Report there also
is a reference to a single incident, where "enhanced PROMIS" was
loaded into the trunk of Ricdnosciuto's car. By the time of his
trial, however, Riconosciuto was claiming that he had received
three versions of PROMIS, and that he received "them" from John
Philip Nichols. This testimony clearly is not consistent with the
affidavit, and from what we can tell is inconsistent with
Riconosciuto's statement to the House Committee.

Riconosciuto also has varied in his descriptions of when and
where he altered the PROMIS software. In his affidavit he said
that during "1983 and 1984" he "performed the modifications to
PROMIS in Indio, California; Silver Spring, Maryland; and Miami,
Florida." At trial, however, he described himself as a supervisor
of a lead programmer and programming teams, and mentioned only work
done in Indio, California, in a mobile trailer behind the casino on
the Cabazon reservation. He also testified at trial about when
these alleged modifications took place:

Q: and how long did it take you to perform these
enhancements to the software?

- I was working on this for approximately a year
and a half.

Q: Between what times would that have been?

A From late 1981, it was November 1981, into the
early part of '83.
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Riconosciuto then went on to describe some night vision and heat
transfer technology that he was working on, and that he took back
down "to the Cabazon reservation in the form ©of, you know, a
business joint venture." He was then asked about the timing of
his work on this other technology:

Q: Is this about the same time that this PROMIS
software is being --7

A: This is in 1980 and '81 and '82 this is all

happening.
Q: This is all happening simultaneously?
A: Yes.

These statements directly contradict Riconosciuto's claim in his
affidavit that the work was done in 1983 and 1984. The change in
timing is significant. Riconosciuto's statement that he started
work on PROMIS in late 1981 and finished in early 1983 is
inconsistent with the undisputed facts concerning the EOQUSA
contract. It is undisputed that Inslaw did not produce a copy of
enhanced PROMIS to DOJ until April 20, 1983. Indeed, Inslaw did
not even enter into the EOUSA implementation contract until March
of 1982. It would have been physically impossible for anybody from
DOJ to produce anything but a public domain version of PROMIS in
November 1981.

Immediately after Riconosciuto testified that his work on
PROMIS was going on simultaneously with other projects ({during
1980, 1981 and 1982), he was asked about where he was working
during the period that he claimed to be working on the PROMIS

conversion and the other technologies:
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when asked directly about where he was working during the

period he was converting PROMIS,

So your focus wasn't totally on the PROMIS
software at this time. You were doing other
things?

Absolutely. I was spread thin.

Without going into what each of these various
ventures were, state the wventures you were
involved in at that period of time?

Well, we had a small mining company up in
Grass Valley where we had our pilot plant
equipment for recovery technology going. We
had a small pilot plant going in Hercules
[Californial at our facility there. We had
Hercules Research and the Interprobe joint
venture. We were developing prototypes for a
high voltage power supply. And I was involved
with -- I was responsible for all the
development work at Sonoma engineering and
research on the night vision system and on a
small satellite dish communications package.

So all this is going on at the same time as
the PROMIS software is being enhanced?

Right. I was working between the facility at
Hercules, the facility in Santa Rosa, and the
facility in Indio on the Cabazon reservation.
And I was, you know, flying -- there was an
airport at cConcord [Californial, which was
just five minutes away from where we were at
Hercules, and, you know, I was on a weekly
basis, I was making the round robin.

How much of that time would you be devoting on
the Cabazon reservation?

I would say roughly a quarter of my time at
that time. &And I would say roughly half of my
time at Hercules and -- no, about a quarter of
my time at Hercules and the balance of my time
between the Santa Rosa facility and other
miscellaneous projects.

Silver Spring, Maryland, and Miami, Florida, two o©of the three

places where he had claimed in his affidavit that he converted
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PROMIS. In fact, Riconosciuto did not mention Maryland or Miami
anywhere in his testimony about PROMIS at trial.?®

Neither in his initial calls to the Hamiltons nor in his
affidavit did Riconosciuto identify where he first met Videnieks.
According to the House Committee Report, he told them that he first
met Videnieks at the Picatinny Arsenal, which is in Dover, New
Jersey. This part of his story also changed at trial, however.

The following exchange took place on direct examination of

Riconosciuto:
Q: Have you met Peter Videnieks?
Az Yes I have.

Q: On how many occasions?
At least a dozen occasions.

Where was the first place you met him?

O »

In Indio, California.

c. Regults Of Qur Investigation

We, of course, spoke directly with both Earl Brian and Peter
videnieks. Each of them has categorically and under ocath denied
all the allegations made by Riconosciuto about them. They both
stated that they had never met Riconosciuto, or each other, and
that they had never been to Indio, California, either to the

Cabazon reservation or to the Cabazon's offices within the city.

3¥Tn addition, the Hamiltons' memoranda of their call from
Riconosciuto indicate that Riconosciuto claimed that his Houston
based computer company modified PROMIS. We cannot tell £rom those
memoranda, however, if Riconosciuto was specific about where the
alterations took place. At trial he made no mention of any
alteration of PROMIS in Houston, or of a role played by his Houston
based company. :
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We found both men to be credible witnesses, both in their demeanor
and in the substance of their statements.

We then interviewed a number of people whom Riconosciuto
identified as having knowledge of the activities involving ?ROMIS
at the Cabazon reservation. Included within that group are Peter
Zokosky, A. Robert Frye, John Philip Nichols,?®' and Robert Nichols.
We also interviewed Art Welmas (the former Tribal Leader of the

Cabazon Band of Mission Indians) and his wife, Sam Cross (retired
: Material Omitted Pursua-qt
Fed. R. Crim. 2, bje)

and a number of other individuals,

Chief of the Indio Police Department),

Material Omitted Pursuant to
Fed. R. Crim. P. 6(e)

in order to determine whether it was likely, or even possible, that
Riconosciuto and others were involved with altering PROMIS at the
Cabazon reservation. The evidence we have compiled to date
suggests that: (1) Riconosciuto was in fact in Indio, California
during the early 1980s; (2) Riconosciuto did work with John Philip
Nichols and the Cabazons; and (3) the Cabazons did enter into a
joint venture with Wackenhut Corporation. That is where the truth
in Riconosciuto's story stops. The evidence contradicts
Riconosciuto's testimony about PROMIS, and suggests that there were
absolutely no activities undertaken by Wackenhut, Riconosciuto, or
the Cabazons that had anything to do with PROMIS or any other

computer software.

*'Wwe spoke to John Nichols for a brief period in his home. He
was not expecting us, and was not comfortable (in light of his past
criminal problems, apparently) having an extended interview without
his lawyer present. He was, however, willing to comment freely
about Riconosciuto and the allegations he is making.
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(i) The Wackenhut-Cabazon Joint Venture

The Cabazon Band of Mission Indians is a very small tribe
located in Indio, California, which is just east of Palm Springs.
As of 1981 there were approximately 30 voting members of the tribe.
Arthur Welmas was the Tribal Chairman at that time. A non-Indian
man, John Philip Nichols, was the Tribal Administrator and managed
the business affairs of the tribe. Most of the reservation is
located alongside the interstate in Indie. During the early 1980s
the only building located on the reservation was a casino building.
Behind the casino was a small mobile trailer of the type usually
found on construction sites. The trailer was used as a small
office for the Cabazons and the casino operation.

During early 1981 the Cabazons formed a company known as
Cabazon Security Corporation {"CSC"). According to A. Robert Frye,
CSC solicited capabilities statements from a number of major U.S.
security firms. Frve, who was then President of Wackenhut
Services, Inc. ("Wackenhut")3, responded on behalf of Wackenhut.
Wackenhut was interested in working with the Cabazons because CSC,
as a qualified minority contractor, would be eligible to obtain
government contract work pursuant to various set-aside programs.

Negotiations went forward with Frye participating on behalf of

3¥wackenhut Services, Inc. is a subsidiary of Wackenhut
Corporation. Wackenhut Corporation is a publicly traded firm that
provides security and other support services to industrial and
governmental entities worldwide. The firms described by
Riconosciuto in his ¢all to the Hamiltons (Wackenhut Research, Inc.
and Wackenhut Security, Inc.) do not exist.
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wackenhut, and John Nichols conducting the negotiations on behalf
of the Cabazons.

In April of 1981 Wackenhut entered into a joint venture
agreement with CSC. The agreement was signed by Frye on behalf of
Wackenhut, and Tribal Chairman Art Welmas on behalf of CSC. The
joint venture agreement indicates that it was the primary purpose
of the joint venture to "qualify for, bid on, and obtain government
guard service gontracts." Through Frye's testimony and a review of
wWackenhut's files we identified two government security contracts
on which the joint venture bid, but which it did not receive.

Early on in the joint venture John Nichols indicated a desire
to have the joint venture engage in the sale of night wvision
goggles and rifle scopes to foreign governments. We found within
Wackenhut's files various documents that demonstrate the efforts
Nichols was making to market this night vision equipment to
individuals identified as representatives of the governments of
Guatemala and Honduras. It was Nichols' view that the Cabazon's,
as a sovereign nation, were not subject to the usual export and
import controls.?® In furtherance of this sales effort, a
demonstration of night vision equipment was held on the evening of

September 10, 1981, at the Lake Cahuilla gun range in Indio,

¥a review of Wackenhut's files shows that they did not share
Nichols' view. We found internal memoranda in which wackenhut
personnel express their opinion that any sales of night vision
equipment would have to obtain State Department approval. We also
found copies of preliminary applications that Wackenhut filed with
the State Department in anticipation of possible sales of night
vision equipment. As far as we could tell, no sales were ever
made.
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California. That demonstration is discussed at length in the
following section.

Another area of possible business that the Jjoint venture
explored was the manufacture and/or sale of combustible cartridge
casings for large caliber cannons. The Cabazons were introduced to
the possibilities of this rather arcane area by Peter Zokosky.

Peter Zokosky is the former President of a Coachella,
Califdrnia, company called Armtec Defensé Products. Zokosky said
that during the early 1980s Armtec wasS a single source supplier
producing combustible cartridge casings for the United States Army.
According to Zokosky, during 1981 he was retired from Armtec and
was aware that the Army was looking for a second source supplier
for the combustible casings. Zokosky says he then began having
discussions with Nichols about the possibility of the Cabazons
becoming that second source. Ultimately, Zokosky became an advisor
to Nichols and the joint venture as they pursued the possibility of
becoming a second source supplier.

Zokosky said he thinks he first heard the name Riconosciuto
from somebody at Wackenhut, although he cannot say who.** He said
he first met Riconosciuto one day in July of 1981 when he went to
see Nichols at Nichols' office in Indio. 'He said that he does not

know who introduced Riconosciuto to Nichols. Zokosky said that

Mzokosky also claims that it was he who first put Wackenhut
in contact with Nichols. This c¢laim is contradicted by other
evidence we found. :
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Riconosciuto appeared scientifically oriented, and that he and
Nichols took him when they went to visit the Picatinny Arsenal.?

The Picatinny Arsenal is located in Dover, New Jersey. It
offices the U.S. Army Armament Research & Development Command,
Large Caliber Weapon Systems Laboratory. Zokosky and the other
people from the joint venture travelled to the Arsenal to meet with
Dr. Harry Fair and an Army project officer named R. Scott Westley.
Zokosky knew both these men from the time he worked at Armtec, and
knew that both could be helpful to the joint venture in its efforts
to establish a second source combustible cartridge production
facility on the Cabazon reservation. The meetings at the Arsenal
were set up to discuss with Fair and Westley both the technical and
administrative challenges of establishing a successful operation.

Frye's recollection of meeting Riconosciuto roughly comports
with Zokosky's. Frye says he first met Riconosciuto on a trip to
the Picatinny Arsenal! Frye believes this trip was in May of 1981.
Zokosky agrees that there was a trip to the Arsenal in May 1981,
but he believes that Riconosciuto was not on that trip. Zokosky
says that Frye actually met Riconosciuto on a second trip to the
Arsenal in October 1581. We do not believe that this disagreement

as to the dates is material.

3Notably, neither Nichols nor Zokosky were employees of the
joint venture. Indeed, the joint venture had no employees at any
time. The only individual employved by Wackenhut was Fryve. We
found no evidence to support Riconosciuto's claim that he and Earl
Brian were employed by Wackenhut or by the joint venture. Any
business relationship Riconosciuto had was between him and Nichols
and/or the Cabazons.
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Frye and Zokosky agree on a number of points that are relevant
to this investigation, however. Both agree that they neither saw
nor heard about Earl Brian in connection with the joint venture.
Both agree that they never saw Riconosciuto conducting any computer
operations. Both agree that they never saw any large computers or
computer facilities anywhere on the reservation or in the Cabazon
offices during this period.

We also interviewed Art Welmas, who was the Tribal Chairman
during the time of the joint venture, and his wife. Welmas and his
wife both said they never saw or met anyone named Earl Brian at the
reservation, and that they never heard the name Earl Brian
mentioned by Nichols, Riconosciuto, or anyone else at the
reservation. They also told us, as did everyone we talked to, that
the Cabazons had no large computers during this time period, either
in the mobile trailer behind the casino or in the offices in the
city of Indio.?

Sam Cross, the Chief of the Indio Police Department during the
vears Riconosciuto was in Indio, told us that he had personally
been in the mobile trailer behind the Cabazon's casino, which
Riconosciuto described in his trial testimony. He was qQuite sure
there never was any computer equipment in the trailer. He also
told us that he made a point of staying aware of what was going on
at the Cabazon reservation during that period, and that he never

heard any mention of the name Earl Brian. .
Y Fed. R. Crim., P. o{e}

¥witnesses told us that the Cabazons obtained small personal
computers for word processing later in the 1980's.
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Material Cmittsd P vmn-t to
Fed. R. Crim. v, o,y
Considering the extremely small size of the Cabazon
reservation, if there had heen any computer software modification
project going on at the reservation, we are confident these
witnegses would have known about it.

John Nidhols was emphatic that Riconosciuto's allegations
concerning PROMIS are fabricated. He said that there never was any
computer equipment around the reservation or the tribal offices,
and that he had never heard of Earl Brian or any of his companies
prior to Riconosciuto's allegations.?¥

In summary, we were not able to find any witness who could
even corroborate that Riconosciuto had access to computer equipment
while on the Cabazon reservation, much less that he was involved in
the modification and distribution of software for Earl Brian. 1In
fact, the evidence is to the contrary. The evidence is that
Riconosciuto was working with Nichols and the Cabazons in
connection with their efforts to establish various quasi-military

business opportunities for the joint venture,.

Y'we should note that Riconosciuto has made numerous
allegations throughout his life claiming that John Nichols is
involved with various nefarious and criminal enterprises. While we
do not assume the truth of these allegations, Nichols arguably
would have a motive to call Riconosciuto a liar. We note, however,
that everything Nichols told us was consistent with the great
weight of the evidence we obtained from other sources.

-60-



(ii) The September 10, 1981 Weapons
Demonegtration

The House Committee Report said that it was aware of a
Riverside California police report that indicated that Earl Brian
was present at a shooting demonstration at the Lake Cahuilla gun
range in Indio, California, on September 10, 1981. According to
the police report, the purpose of the demonstration was to test a
new night vision device (of the type that the joint venture was
trying to market). The report identifies by name 16 people who
were present at the gun range (and four police officers who were in
the surrounding hills conducting surveillance), including Peter
Zokosky, Michael Ricﬁnosciuto, John Nichols, Art Welmas, Sam Cross,
and Earl Brian. Brian's presence at this demonstration would be
significént because he has steadfastly denied ever having been to
the Cabazon reservation, or ever having met Riconosciute or any one
affiliated with the Cabazons.

We located the report to which the Committee referred. It is
a singularly unusual document. It is a four page repert on a
"Special Operations Report" form. Under the heading "Subject" it
lists "Cabazon Indians." The title of the report is "Nicaraguans
and Earl Brian at Lake Cahuilla - 9/10/81." The typing date of the
report, however, is ten years later, on "10/10/91." Although the
word "intelligence" appears at the top of the first page, from a
quick reading of the report one is given the impression that it is
a surveillance report., This results, in part, from the fact that
the report lists no informants or sources, or in any other way
indicates that:Gthe information in the report is something other
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than a law enforcement officer's oObservations. Also, the report
contains various license plate numbers and automobile registrations
for the cars that were observed at the demonstration, just as one
would expect to find in a regular police surveillance report.

We were intrigued by this report, and thought it might be the
key to our finding evidence that would corrcborate Riconosciuto.
Such was not the case. What we found was that all the information
in that report, save for the license plate numbers and the
registrations, came from Riconosciuto.

The report was prepared by Gene Gilbert, an investigator for
the Riverside, Califormia, District Attorney's Office. wWe
interviewed Gilbert. He told us that he prepared the report in
1991 after interviewing Riconosciuto in jail. He said that the
purpose of the interview was to find out if Riconosciuto could
provide any information about an unsolved murder that happened in
Indio in 1981. He said that he had obtained the license plate and
registration information from Dave Baird, a former Indioc police
officer who was present at the demonstration, and who had saved
this information over the years.

The Riverside County District Attorney's Office was not
pleased with all the attention this report had brought to them.
The problem was that the report had been leaked, and virtually
every reporter interested in the Inslaw case had a copy of it, as

did many private citizens.?® When we met with Gilbert he told us

38 . s .
Material OUmitied uasuaat to

Fed. R. Crim. P. 6{e)
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words to the effect of "if I had known what a stir it would cause
I would have left Earl Brian's name out, because he has nothing to
do with the murder investigation." We found it difficult to
believe that the mention of Earl Brian's name was coincidental.
For example, we asked Gilbert why he put Earl Brian's name in the
title of the report. He said it was because Brian was a new name
to the investigation. When we pointed out that there were a lot of
names in the report that were new to his investigation, Gilbert had
no explanation as to why their names were not in the title. We
also never received an explanation as to why Gilbert did not
mention Riconosciuto in the report as the source of the
information, or why Gilbert created a separate report concerning
everything else Riconosciuto told him in the interview.

Gilbert told us that after he began to get numerous inguiries
from the press about the report, it became apparent to him that the
name in the report that everybody was most interested in was Earl
Brian. He said at that point he decided to see if anybody besides
Riconosciuto would say Earl Brian was there. Gilbert then went to
see Dave Baird, the officer from whom he had obtained the license
plate numbers. After meeting with Baird, Gilbert prepared another
report saying that he had shown Baird a photograph of Brian, and
that Baird had identified Brian as being one of the individuals at
the gun range on September 10, 1981. We went to see Dave Baird.
That is not what he told us.

Dave Baird is now a Riverside County Deputy Sheriff. During

1981 he was an officer with the Indio Police Department. He told
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us that shortly before September 10, 1981, he was told by then
Police Chief Sam Cross that City Manager Phil Hawes had arranged
for a demonstration by the Cabazons to take place at the Lake
Cahuilla gun range. Baird said that Hawes and Cross asked him to
be present at the demonstration to determine if the Cabazons were
engaged in any illegal activities involving automatic weapons. He
said that when he went to the demonstration he was suspicious about
what was going on, and s¢ he memorized the license plates cf some
of the cars that were there. When the demonstration was over he
checked the registrations of the plates he had memorized. We
obtained a copy of the registration printouts he ran.

One of the cars at the demonstration was a Rolls Royce that
belonged to a real estate developer named Wayne Reeder. According
to Riconosciuto (as reported in Gilbert's first report), Wayne
Reeder arrived with Earl Brian. Baird said that he remembered that
Reeder did arrive with someone, but that he didn't know who it was.
Baird's handwritten notes that he made when he originally ran the
registrations, however, refer only to Wayne Reeder in the Rolls
Royce.” We then asked Baird if he had previously told
investigator Gilbert that the other cccupant was Earl Brian. Baird
said he did not. Baird told us that Gilbert showed him a poor
quality photocopy of a picture in a magazine, which Gilbert said
was Earl Brian. Baird told us that the most he could say was that

the person in the magazine photograph had the same general physical

¥The absence of such an indication in his notes is
significant, because his notes for other cars indicate that they
had multiple occupants in them.
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characteristics as the person who was with Reeder.'® When asked
what those physical characteristics were, Baird said, "large,
middle-aged, white, male." We then asked Baird if he thought he
could identify Brian if we showed him a clear photograph of Brian
taken in 1981. He said that the most he ever would be able to say

was whether the person had the same general physical

characteristics as the occupant of the car. This hardly
0
constitutes an identification of Brian. tted Pursuant v
Jaterial O im. B. 6l0)
We also spoke with Peter Zokosky, Ted. R. Cﬁayne Reeder,

John Nichols, and Art Welmas, ali of whom were at the September 10,
1881 demonstration. While they have somewhat conflicting
recollections of the event'!, they all agree on one point: Earl
Brian was not there. When asked if there were any people at the
shooting they did not know, they mentioned only some unidentified
Spanish speaking men that Nichols had invited, all of whom were
Hispanic and do not fit Brian's description. We also talked to
Scott Westley of the Picatinny Arsenal, who Riconosciuto identified
as being there. He absblutely denies being at the demonstration.

Given that Westley makes no attempt to hide the fact that he met on

°Given the nature of the identification attempted by Gilbert--
a one person photo "show-up" ten years after the witness saw the
subject on one occasion, at dusk--we suspect that even a positive
identification by Baird would be inadmissible in court.

‘iFor example, Reeder recalls that he had a date that night,
and for that reason believes he came alone. 2Zokosky also recalls
Reeder having to get to a date that night, but says that he thinks
he drove Reeder there, and that's why Reeder couldn't get to his
date until the demonstration was done. It seems more likely that
Zokosky 1is mistaken, given that Baird is quite certain he saw
Reeder's car there, and in fact "ran" Reeder's license plates.
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occasion with the people from the joint venture, it seems he would
have little motive to 1lie about whether he was at this
demonstration. _

In summary, Riconosciuto's allegation that Earl Brian was at
the demonstration at the Lake Cahuilla gun range does not withstand
scrutiny. The credible evidence is overwhelming that Brian was not
there. Moreover, we obtained considerable evidence tending to show
that Brian was in his New York office on September 10, 1981. We
obtained a copy of Brian's personal calendar from 1981. In it is

the handwriting of Brian's former personal assistant. The personal

' o Material Omitted Pursuant to
assistant's writing, Fed. R. Crim. P. 6{e)

indicates that Brian flew from Washington to New York on the
afternoon of September 9, and that she (the personal assistant)
ordered a limousine to take Brian between his New York office and
his home on September 10. Brian's expense records, including an
airline receipt for the trip from Washington to New York, indicate
that the calendar is accurate for that week.

(iii) Riconosciuto's March 25, 1991 Arrest

Riconosciuto and others have suggested that the timing of his
1991 arrest on drug charges, coming as it did only eight days after
he executed his affidavit in the Inslaw case, demonstrates that the
government was retalia:tiﬁg against him for his testimony. As
already noted above, Riconosciuto's defense at his drug trial was
that he was being framed by the government.

We reviewed the entire transcript of Riconosciuto's trilal,

along with many of the DEA reports, and spoke with the Assistant
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United States Attorneys who 'prosecuted the case against
Riconosciuto. We are convinced beyond all doubt that there was
absolutely no connection between Riconosciuto's prosecution and his
allegations in the Inslaw matter. The fact of the matter is that
the case that resulted in Riconosciuto's arrest and prosecution
began as a local drug investigation by Washington State
authorities. As part of that local investigation a small time
methamphetamine dealer began to coopefate with the police. It was
only after the local authorities determined that the supplier of
the cooperating drug dealer was distributing on a large scale, that
they decided to call in the Seattle office of the DEA to assist in
the investigation. There 1is no evidence that anybody from
Washington, D.C., either from DOJ or elsewhere, had anything to do
with the prosecution of Riconosciuto in Tacoma.

In addition, the evidence against Riconosciuto at trial was
overwhelming. The DEA in that éase captured Riconosciuto
delivering methamphetamine on videotape on more than one occasion.
The testimony also established that Riconosciuto was running a
large methamphetamine lab at the property where he was living.
Riconosciuto testified that the case was a set up, that the DEA had
altered the videotapes to make it appear that he was where he
wasn't, that the government had altered telephone records, and that
his lab was only for mining metals, not for making drugs. It is

not surprising that the jury rejected this testimony. It was as
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unbelievable then as it is now.‘? Even the judge commented at
sentencing that he was not sure whether Riconosciuto could tell

fact from fiction.

Material Omitteq Pursvant to
Fed. R. Crim. P. 6{e)

“?Claiming that he is the victim of a frame up is nothing new
to Riconosciuto. When he was arrested, tried, and convicted on PCP
charges in the early 1970s, Riconosciuto's defense was that someone
had planted the PCP on him.
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Material Omitted Pur
sua
Fed. R. Crim. P. G(B?t to Riconosciuto {(along with two local

gadflies) filed a lawsuit purporting to challenge the authority of
this investigation. Included within the bizarre éllegations of the
lawsuit were claims that I was involved in various organized crime
murders and that one of the FBI agents assigned to the case had
murdered the journalist Danny Cascolaro. Riconosciuto also claimed
that my staff had threatened to kill him, and that he and his

family were in danger.

43

Msterial Omitted Pursuant to
Fed. R. Crim. P. 6(e)

““Riconosciuto’'s lawsuit was subsequently dismissed by the
district court as patently frivolous. Riconeosciuto v. Bua, No. 92
C 6217 (uU.s.D.C. N.D. Ill.}
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Mater i
F‘ial Omitted Pursuant o his
éd. R. Crim. P, g(e
dealings with the Congress, the Hamiltons, and reporters, we do not

Based on

believe that Riconosciuto in fact has any of the evidence he c¢laims
to have about PROMIS. |
Matiiiflrgmit?ed Pursuant to

« & Crim. p, 6{e) Yet
Riconosciuto was out of prison for almost a yvear after his initial
call to the Hamiltons. During that period he never produced the
1099 forms, the photographs of him and Earl Brian in Iran, or the
version of PROMIS he told the Hamiltons that he would give them.
Riconosciuto also has had enough contact from prison with people on
the outside that he was able to arrange for the House Committee
investigators to get access to what he claimed at trial was
software tapes containing PROMIS. Congress, t0OO, came up empty-
handed.

In analyzing Riconosciuto's allegations we have attempted to
focus on the substance of his claims and whether they are supported
or contradicted by other evidence. We cannot entirely ignore
certain general credibility issues, however. Riconosciuto was
invelved with hallucinogenic drugs at least as far back as 1972,

when he was convicted on a PCP charge. In addition to that charge

Material Cmitted Pursuant to
~dsdy R, CGrim., F., 6(e)
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and his 1992 drug conviction, NCIC records indicate he also has
burglary and bail jumping convictions from the early 1970s.

Most people whe know Riconosciuto told us that he displays a
high degree of familiarity with scientific and technical concepts.
None of the people we talked to, however, could confirm the
extraordinary claims Riconosciuto makes about his past exploits.
He claims, for example, to have worked with the CIA, to have
developed a radio detonator device used to overthrow the Allende
government in Chile, to have patented various revolutionary
devices, to have recovered computer data from computers damaged
during the overthrow of the Shah, to have personally been involved
in handling the so-called "October Surprise" payments, and to have
convinced certain organized crime members associated with Tony
Accardo (a now-deceased head of the Chicago mob) not to commit a
murder. We came across no credible witness who could confirm any
of this.

In conclusion, we found Riconosciuto to be a totally
unreliable witness in connection with the allegations he has made
about the alleged theft of PROMIS software. Riconosciuto's story
about PROMIS reminds us of a historical novel; a tale of total
fiction woven against the background of accurate historical facts.
For example, it is true that there was a Wackenhut-Cabazon joint
venture, and that there was a demonstration in September 1981 at a
gun range in Indio. The overwhelming weight of the evidence,
however, is that Earl Brian had nothing to do with either of these

events. Riconosciuto's efforts to place Brian at the Cabazon
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reservation and at the center of a conspiracy to steal PROMIS do

not withstand any level of scrutiny.

Material Omitted Pursuant to
Fed. R. Crim. P. 6{e)

2. Ari Ben-Menashe

Inslaw also has claimed that Ari Ben-Menashe has personal
knowledge of Earl Brian's distribution of Inslaw's PROMIS software.
Based on our investigation, we conclusively reject that assertion.

We met with Ben-Menashe on a number of occasions

Material Omitted Pursuant to Ben-Menashe makes a number

~ Fed. R, Crim. P. 6(e)

of extraordinary claims, most of which are not subject to
corroboration. One thing Ben-Menashe absolutely does not say,
however, is that he has any information about DOJ or Earl Brian
distributing Inslaw's software. To the contrary, the story Ben-
Menashe now tells involves what he says is a different PROMIS
program, software that is not Inslaw's. Ben-Menashe claims that
Earl Brian has been travelling around the world peddling software,
also called PROMIS, that was developed not by Inslaw, but by the

United States National Security Agency (NSA).

a. Ben-Menashe's Previous Allegations

Inslaw submitted to the Bankruptcy Court two affidavits
executed by Ari Ben-Menashe. In the first affidavit, dated
February 17, 1991, Ben-Menashe claimed to have been personally
present at a 1987 meeting of the EXternal Relations Department of
the Israel Defense Forces, "during which Dr. Earl W. Brian of the

United States made a presentation intended to facilitate the use of
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the PROMIS computer software." Ben-Menashe's affidavit states that
Brian said at that meeting that he owned the rights to PROMIS, and
that Brian had been allowing the CIA, the NSA, DOJ, and the
"Israeli intelligence communities" to use PROMIS since 1982.
According to this affidavit, in 1987 Brian consummated the sale of
PROMIS to the Israell government "for internal use as well."
Finally, in his first affidavit Ben-Menashe claimed that in 1989,
in Chile, he was told by a Carlos Carduen that Carduen had brokered
a sale of PROMIS by Earl Brian to a representative of Iraqi
Military Intelligence.

Ben-Menashe's second affidavit, dated March 21, 1991,
describes a 1982 meeting Ben-Menashe says he had with Rafael Eitan,
who he says was the Israeli Prime Minister's Anti-Terrorism Advisor
at the time. Ben-Menashe's affidavit describes that meeting as
follows:

In a meeting that took place in December
1982 in Mr. Eitan's office in the Kirya in Tel
Aviv, Israel, Mr. Eitan told me that he had
received earlier that year in the United
States, from Mr. Earl W. Brian and Mr. Robert
McFarlane, PROMIS computer software for the
limited use of the [Israeli Defense Force's]
Signals Intelligence Unit for intelligence
purposes only. Mr. Ejtan stated on this
occasion, and on earlier occasions as well,
that he had special relationships with both
Mr. Brian and Mr. McFarlane.

According to the House Committee Report, investigators for the
Committee interviewed Ben-Menashe in May 1991. The report states
that Ben-Menashe gave testimony that was essentially consistent
with his affidavits. Specifically, Ben-Menashe is reported to have
said that "in 1982, Dr. Earl Brian and Robert McFarland [sic], the
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former Director of the National Security Council, provided the

public domain version of INSLAW's PROMIS software tO the Israeli
Government's special intelligence operation Defense Forces."
(emphasis added) The Report says that Ben-Menashe described the
1987 sale by Earl Brian of "Enhanced PROMIS" to the Israeli
intelligence community and the Singapore Armed Forces., According
to the Committee Report, Ben-Menashe also claimed to have
information about the sale of a "public domain" version of PROMIS
by the Israeli government to the Soviet Union, and ¢of the sale by
Earl Brian of "the enhanced version" (apparently of the public
domain software} to Canada. The House Committee Report does not
identify any witnesses or documents corroborating Ben-Menashe's
testimony about PROMIS,

b. Our Investigation

In our meetings with Ben-Menashe he told a different story."

Ben-Menashe told us that from 1974 through 1977, he was in the

‘"We confined our investigation to Ben-Menashe's claims that
related to DOJ misconduct in the use or distribution of PROMIS. As
noted by the Senate Special Counsel's Report, Ben-Menashe's claims
have been wide-ranging. According to the Special Counsel's Report,
in addition to the October Surprise allegations investigated by the
Senate and those relating to Inslaw and PROMIS,

Ben-Menashe claims to have had a role in the Mossad's
kidnapping of a renegade Israeli nuclear technician,
Mordecai Vannunu; in the Israeli raid on Entebbe Airport
in Uganda in 1976; and in the Israeli attack on Iraqg's
nuclear reactor in 1981. Ben-Menashe says he was the
first person to leak the Iran-contra scandal to the
press. . . .

We did not have the time, manpower or mandate to investigate each
of Ben-Menashe's claims about his adventures.
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Israeli military assigned to the Iranian Desk of the Signals
Intelligence Unit. In that position, he had access to a software
program called "Milon" (phonetic), which he stated was a computer
program used to compile dictionaries. Ben-Menashe said that the
Israeli government used the program to develop a Hebrew-Farsi
dictionary and to assist in the translation of Farsi documents by
his unit. He stated that the United States NSA developed the
Milon program to translate Vietnamese into English. According to
Ben-Menashe, William Hamilton worked on this program while employed
at the NSA, long before the formation of Inslaw.*®

Ben-Menashe told us in no uncertain terms that he has
absolutely no knowledge of the transfer of Inslaw's proprietary
software by EBEarl Brian or DOJ. According to Ben-Menashe, the
"PROMIS" program he referred to in his previous affidavits and
statements is not Inslaw's PROMIS. Instead, he says, the "PROMIS"
program delivered to Israel by Brian was developed and enhanced by
NSA. Ben-Menashe was adamant that this “other PROMIS" was
developed by NS2& independent of any Inslaw program and years prior
to the formation of Inslaw. He also insisted that he has never
said otherwise to the Hamiltons, to Congress, Or to anyone else.
When we asked Ben-Menashe about Inslaw's PROMIS, he said he had no
information that Inslaw's software was pirated by DOJ and no reason

to believe that DOJ did anything improper with the PROMIS software

L

'we requested confirmation of this from NSA. NS2& informed us
that William Hamilton worked for NS2 in the 1960s. Because
Hamilton's personnel records had been purged, however, NSA was
unable to tell us whether he had worked on or developed such a
program while at NSa.
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provided it by Inslaw. He was quite specific in saying that he did
not believe that DOJ had distributed Inslaw's software to any other
perscn or entity.

Wwhile these statements by Ben-Menashe appear to contradict
everything Ben-Menashe has previously said on this subject, Ben-
Menashe says no. According to Ben-Menashe, he simply let the
Hamiltons and others "assume" that he was referring to Inslaw's
PROMIS when he discussed the PROMIS program that he says Earl Brian
distributed, even though in his mind he was referring to the
different software program developed by NSA. Ben-Menashe said that
he never affirmatively asserted that the software he was referring

to was Inslaw's PROMIS.Y

Material Omitted Pyr
% suant t
Fed. R.. Crim. p, 6{e) °

50 We believe that the apparent contradiction in Ben-
Menashe's statements is best explained by his own statement

regarding his motivation in signing the Inslaw's affidavit. Ben-

“The House Committee Report clearly states that Ben-Menashe
referred to "Inslaw's PROMIS." Because we do not have a copy of
the testimony Ben-Menashe gave to the House Committee, we cannot
know whether he is now misstating what he told them, or whether the
investigators misinterpreted what he said.

50

Material Omitted Pursuant to

- o ’
. ¥ed. B. Crim. P. 6(e) Ben-Menashe also claimed that the
Hamiltons had repeatedly urged him to sign affidavits that
specificallv referred to "Inslaw's PROMIS," but that he always
refused.
Mﬁfﬁflfé_gnittEd Parsuene 1o
Fray dy Crim,. T 5
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Menashe admitted that one of the reasons he failed to clarify his
statements was because he was preparing to publish a book about his
various exploits and he wanted to make sure that his affidavit was
filed in court and came to the attention of the public.?!

In his book Ben-Menashe claimed to have knowledge of a complex
web of foreign and domestic intelligence agencies that use the NSA
developed PROMIS to gather intelligence from banks and governments
around the world and to move moneys in payment for arms sales and
other nefarious activities, According to Ben-Menashe, Israel
installed a "trap door™ in the NSA version of PROMIS. After the
program was. distributed worldwide by Earl Brian and others to
varlous private and governmental users, the "trap door" allegedly
permitted intelligence agencies to access the users' databases to
obtain confidential information. Ben-Menashe claimed that by
employing this "trap door" he had learned that friends and
relatives of President Bush and other Administration officials were
involved in the supply of arms to Iran ioéﬁ£%§g31?ursuant 0

Although we regquested, Ma‘.be;‘;-:" R. Crim. Pger%-trgenashe for
documentary evidence to support any of his allegations, and
although he claimed to have access to such documents in safekeeping

with a publisher in Australia, he failed to produce any documents.

Material Omitted Pursuant to
™~ Fedd Ba .C'rimu P. 6(9)_

*The book was published in June 1992.
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We were not disposed to conduct an international search of
foreign governments and intelligence operatives on the basis of
Ben-Menashe's allegations. Even if one believes Ben-Menashe--and
we certainly are nﬁgt§§§§Tgbﬁ¥%ﬁgﬁzPdm§P6%§e§g no evidence of any
wrongdoing by DOJ. Fed. R. Crim. F. U{Se emphasized his lack of
any knowledge and any information suggesting any distribution of
Inslaw's software by DOJ.

we did, however, conduct some investigation of Ben-Menashe's
allegations. Our investigative efforts revealed precious little
evidence to corroborate Ben-Menashe's story. Earl Brian, under
cath, and Robert McFarlane, in a telephone interview, strenuously

denied the entirety of Ben-Menashe's allegations, each

categorically denying any improper connection to the Israeli

*2The House October Surprise Task Force extensively examined
allegations Ben-Menashe has made about the subject of its inquiry.
The Task Force concluded that, although Ben Menashe did work for
the External Relations Department of Israeli Military Intelligence
between 1977-1987, "the evidence . . . shows that he worked the
entire time as a translator of materials of relative insignificance
and low levels of classification." The Task Force Report states
that "[c]ontrary to Ben-Menashe's claims, his records also reveal
he had no responsibilities involving contacts with the CIA or the
intelligence service of any other country." Furthermore, the Task
Force Report noted that Rafi Eitan, an Israeli official who was the
alleged source of Ben-Menashe's information in the second affidavit
Ben-Menashe provided to Inslaw, was examined by the government of
Israel at the Task Force's request. According to the Task Force
Report, Eitan stated that he does not know Ben-Menashe, has never
met Ben-Menashe, and heard of him only after Ben-Menashe began
making his allegations in 1991.

After a thorough investigation, the Task Force described Ben-
Menashe's testimony variously as "totally lacking in credibility.,"

"fabricated," "demonstrably false from beginning to end," "riddled
with inconsistencies and factual misstatements," and "a total
fabrication." The Task Force specifically found "no evidence to

substantiate Ben-Menashe's allegations regarding a trip to Iran by
Robert McFarlane and Earl Brian."
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government ©Or tO any version of PROMIS.

Material Omitted Pursuant to
Fed., R., Crim. P. 6(e})

We also contacted NSA and asked whether it used or deﬁeloped
any program called PROMIS. NSA informed us that it used a
commercial off-the-shelf software package that was purchased from
Computer Corporation of America. In 1974-1975, six years before
the incorporation of Inslaw, NSA developed a database with query
search and report features in the M204 language. This particular
database is called PROMIS, an acrbnym for Product Related On-line
Management Information System. (NSA explained that its
intelligence reports are referred to within NSA as the agency's
'"product.")

NSA has informed us that NSA's PROMIS has no relationship to
Inslaw's PROMIS and NSA believes that the use of the same name for
the different software is purely coincidental. NSA's PROMIS is
written in a language called M204, a language different from COBOL,
the language used for 1Inslaw's PROMIS. NSA's PROMIS serves
different purposes than Inslaw's PROMIS, and it is used with a
different database.

NSA's General Counsel's office informed us that many personnel
in the agency know of the existence of NSA's PROMIS and that over
the years many employees with knowledge of PROMIS have moved on to

employment with other agencies in the government and with private
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employers. It is not particularly surprising, therefore, that Ben-
Menashe could learn of its existence.?®?

We are unwilling to credit the rest of Ben-Menashe's story
based on his knowledge of the existence of the NSA program.
Frankly, Ben-Menashe's story is too incredible to rest on so small
a foundation. It has been convincingly denied by two witnesses
whose statements we believe. We have good'reason to doubt the word
of a man who implies that he allowed the use of his plainly
misleading affidavits in order to promote his book's sale.

Finally, we note also that according to Ben-Menashe's story,
Israel received "PROMIS" from Earl Brian and Robert McFarlane
during or before December 1982. Yet in December 1982 DOJ had
available to it only public domain versions of PROMIS. Inslaw did
not deliver an allegedly enhanced version to DOJ until aApril 1983.

It is clear to us that Ari Ben-Menashe offers no
support for the allegation that DOJ and Earl Brian conspired to
steal and distribute the software in which Inslaw claims
proprietary rights.

3. Charles Hayes

Material Omitted Pursuant to
™ Fedu BM .crimu Pc. 6(8)‘

Hayes is a Nancy, Kentucky, salvage dealer who was contacted

by William Hamilton after Hayes' own disputes with DOJ were

*We received this information by telephoning the NSA. The
General Counsel's office indicated that NSA has not distributed
NSA's PROMIS outside the agency because it is configured to operate
on NSA's database and would not be useful to a user cutside the
agency.
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reported in the press. In statements to William Hamilton and to
investigators of the House Committee, Hayes has made a variety of
allegations about the alleged distribution of Inslaw's enhanced

PROMIS software.

Material Omitted Pursuant to
~ Fedy Ry Crim,, P., 6{e)
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Material Omitted Pursuant to
> Fed. R. Crim., P,, 6(e)

The House Committee, which has also heard Hayes' accusations
about various subjects related to Inslaw, called Hayes' testimony
"intrigquing,® but noted that Hayes had failed to provide any
documentation corroborating his charges. The Committee noted that
even William Hamilton regarded as "highly improbable® Hayes' claim
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that a local U.S5. Attorney's office had sold him surplus word
processing equipment that contained enhanced PROMIS. The
Committee's examination and test of computer disks turned over by
Hayes {(and that allegedly contained enhanced PROMIS) estabiished
them to be nothing more than training programs for the word
processing equipment. Hayes' promises to provide information that
would establish that enhanced PROMIS was in use by the Canadian

government were never fulfilled.

Material Omitted Pursuant to
™~ Fedu Re Crim, P, 6(e),
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Material Omitted Pursuant to
Fed. R. Crim,, P., 6(e)

B. The Claimed Circumstantial Evidence Of A Conspiracy

In addition to the witnesses who claim to have personal
knowledge of Earl Brian's efforts to obtain and distribute PROMIS,
Inslaw has identified a number of witnesses whose testimony, Inslaw
officials beiieve, provides circumstantial evidence of a conspiracy
involving Earl Brian and DOJ officials. An affidavit submitted by
William Hamilton in 1989 in support of Inslaw's Petition for a Writ
of Mandamus succinctly describes various events {and the witnesses
with knowledge of those events) that Inslaw says support 1its
conspiracy theory. Later, in memoranda sgbmitted to us, Inslaw's
attorneys again summarized the evidence that Inslaw says can be
obtained from these witnesses.

Inslaw's allegations are not readily susceptible to
summarization, but the gist of these allegations is that beginning
at least by 1983, a company controlled by Earl Brian, Hadron, Inc.,

attempted to obtain Inslaw's PROMIS software or control of Inslaw
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through a variety of different stratagems. According to Inslaw,
Hadron had ties to DOJ through Earl Brian's suppesed influence with
the Reagan administration and prior contacts with DOJ's contracting
officer, Peter Videnieks. Under Inslaw's thecry, presumably
because of Brian's peolitical influence, Hadron was able to induce
Lowell Jensen, through various subordinates, to engineer disputes
with Inslaw which eventually drove Inslaw into bankruptcy.
Inslaw's allegations detail a series of events which, it claims,
establish the plot to obtain its software.

We tried to interview virtually all of the witnesses
identified in Mr. Hamilton's affidavit and in the memoranda
submitted by Inslaw's lawyers as supporting these claims. As is
described in detail in the following pages, we found that many of
the witnesses deny making the statements attributed to them by Mr.
Hamilton. In other cases, the individuals confirmed the particular
statements attributed to them, but then admitted that they were
only repeating things that other people had told them. In the end,
we found that much of the supposed "circumstantial evidence"
identified by Inslaw does not in fact exist, and that what does
exist is woefully insufficient to support a finding of a conspiracy
or, indeed, any connection between Inslaw and PROMIS on the one
hand, and Hadron or Earl Brian on the other.

The following is a summary of the various alleged occurrences
that Inslaw believes support its allegation that DOJ officials

conspired to steal PROMIS for the benefit of Hadron:
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1. The Alleged Call From Dominic Laiti

In his affidavit, Hamilton states as follows:

On April 20, 1983, about two weeks after
fmodification 12] and less than a month before
the first sham contract disputes, Hamilton
received a phone call from Dominic Laiti,
Chairman of Hadron. Laiti told [Hamilton] .

that Hadron needed the PROMIS software for
federal government contracts that it expected
to receive as a result of its political
contacts . . . [with Edwin Meese]. Laiti said
that Hadron intended to become the leading
vendor in the United States of software for
law enforcement and courts and that this was
why it had recently bought SIMCON Inc (police
software) and ACCUMENICS Inc (litigation
support software) and why it was seeking to
purchase 1Inslaw (court and prosecution
software). . . . When [Hamilton] declined to
meet with Laiti to discuss his [Laiti's)
proposition, Laiti said, "we have ways of
making you sell."

We interviewed Laiti. Laiti denied making the statements
attributed to him by William Hamilton in Hamilton's affidavit.
Although Laiti does not recall ever calling Hamilton about Inslaw,
he does not exclude the possibility that he may have called
Hamilton to inquire about the company. He is quite certain,
however, that he never made any threat about having "ways of making
[Hamilton] sell."

2. The 1983 Laiti Trip To New York

In his affidavit, Hamilton also describes a 1983 Hadron fund-
raising trip to New York, which he claims was made for the purpose
of raising capital to buy PROMIS. Specifically, he stated:

Paul Wormeli, former Vice President of
Simcon, Inc., a Hadron subsidiary, and Marilyn
Titus, former secretary at both Simcon and
Hadron, [told] Imslaw [that] . . . Laiti,

Wormeli and Brian met in New York in September
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1983 to raise capital for HBadron. Wormeli
said that their aim was to raise $7 million
for Hadron's expansion into criminal justice
information systems. Titus, then secretary to
wormeli, added that the purpose of the trip
was to "raise capital to buy the court [i.e.
PROMIS] software." Wormeli also stated that
he and Laiti met during this September 1983
visit to New York with Mark Tessleman, then
Vvice President o©of Allen and Company, a Wall
Street Investment Bank, to discuss raising the
capital.

We talked to all involved. They did not support Hamilton's
thesis that this was a trip to raise money to buy PROMIS.
a. Earl Brian
Earl Brian denies any knowledge of any efforts by Hadron to
buy Inslaw or toO raise capital for that purpose. As described
below, his denials are well corroborated.

b. Dominic Laiti

Laiti stated that he made a business trip to New York City in
late 1983 to raise capital funding for a Hadron subsidiary, Simcon,
which manufactured software products for public safety companies.
Laiti was accompanied on this trip by Paul Wormeli, a Simcon
executive. Laiti said that on this trip a presentation was made to
Allen and Company to obtain funding. Mark Kesselman was the Allen
and Company executive with whom Laiti dealt. Kesselman made a
subsequent trip t¢ Simcon in Northern Virginia to review the
company's operations. Laiti stated that the search for capital for
Simcon had nothing to do with acquiring Inslaw or PROMIS.

c. Paul Wormeli

Wwormeli was the Vice President in charge of Product

Development for Simcon. In 1982, Simcon was purchased by Hadron.
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Dominic Laiti was president of Hadron at that time. Wormeli
remained with Simcon for two years after the Hadron purchase.
Wormeli essentially confirmed what Laiti told us.

wormeli said that he accompanied Laiti to New York City in an
effort to raise money. Wormeli said that he and Laiti went to the
office of Earl Brian, who was a stockholder and member of the Board
of Directors of Hadron at that time. According to Wormeli, it was
apparent from this meeting with Brian that appointments had been
set up with financial people to discuss funding for Simcon.
Wwormeli and Laiti then went to the office of Allen and Company
where they met with Mark Kesselman and a young man whose last name
was Allen. After this meeting at Allen and Company, Laiti and
Wormeli also visited other potential sources of funding.

Wormeli said that neither Laiti nor Brian ever discussed with
him the acquisition of PROMIS or Inslaw, and that he does not know
whether the money sought during the 1983 New York trip had anything
to do with Inslaw or PROMIS. Laiti never mentioned PROMIS or
Inslaw to him or at any of the New York meetings.

Wormeli stated that he first became aware of the Inslaw
problems with DOJ from reading newspaper articles. Wormeli knows
William Hamilton from when wormeli worked at the LEAA. He said he
likes Hamilton very much, respects him, and feels bad for him with
respect to Inslaw's problems. while Wormeli is sympathetic to
Hamilton's view of the matter, Wormeli told us that he does not

have any knowledge of a connection between Hadron and Inslaw.

-89-



d. Marilyn Titusg
Titus worked for Simcon from September 1982 until January

1984. Her title was Administrative Support Analyst. After leaving
Simcon in January 1984, she worked for Hadron for four years.

Titus told us that to her knowledge the only court-related
software company in which Simcon/Hadron ever had an interest in
purchasing was a Southern California company called Responsive
Design. Titus said that she never heard any discussion at all
about Hadron obtaining PROMIS software, and she does not believe
she ever told William Hamilton that the purpose of the 1983 fund-
raising trip was to raise capital to obtain PROMIS or Inslaw. She
also said that she was not present at or a participant in any
conversations that Simcon or Hadron personnel had about Inslaw, and
that no one ever made a statement in her presence that indicated
that Wormeli and Laiti attempted to raise capital to buy Inslaw, or
that Hadron had any interest in acquiring Inslaw or PROMIS.
Further, she said no one made any statements in her presence that
indicated they were contemplating any unethical or illegal
activities to acquire PROMIS.

e. Mark Kesselman

We interviewed Mark Kesselman, who is employed by citibank in
Geneva, Switzerland, by telephone. Mr. Kesselman stated that he
was formerly associated with Allen and Company in New York City,
and resigned from that firm in February of 1984. 1In late 1983,
Kesselman was asked by Charles Allen to assist Allen's nephew,

Nathaniel Kramer, in an analysis of a company in Northern Virginia.
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Kesselman did not recall the name of the company, but remembers
that Dominic Laiti, Paul Wormeli and Robert Burke were executives
of this company. and that this company was developing computer
software for police patrol cars. Kesselman spent one day in
Northern Virginia looking over this company. Kesselman does not
recall any additional involvement with this company after that.
As is apparent from our interviews of these people, Hamilton's
affidavit, to the extent it speculates that Laiti traveled to New
York to raise money related to Inslaw or PROMIS, is incorrect. Not
only is there no evidence that Laiti's 1983 trip to New York had
anything to do with Inslaw, there is no evidence from these
individuals that Hadron or Simcon ever had any interest in

obtaining Inslaw's software.

3. The 53rd Street Ventures Connection
During 1984 Daniel Tessler managed a venture capital fund
called 53rd Street Ventures. In his affidavit, Hamilton claims
that Daniel Tessler is related to Alan Tessler, a partner in a law
firm that represented Hadron, and that Daniel Tessler helped
organize Hadron's efforts to "get" Inslaw:

In December 1984, shortly before INSLAW'S
Chapter 11 £iling, Daniel Tessler, the
Chairman of 53rd Street Ventures, came to
INSLAW and tried to induce {the
Hamiltons] . . . to turn over to him the
voting rights of their controlling interest in
INSLAW common stock. Daniel Tessler told
Hamilton that neither 53rd Street Ventures nor
Hambro Venture Capital would attempt to help
INSLAW raise «capital and avoid possible
disintegration unless . . . [the Hamiltons]
turned over the voting rights of . . . [their]
stock to him by the end of the business day.
Daniel Tessler is a relative of Alan Tessler,
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the senior partner in the New York City law
firm of Shea and Gould responsible for Brian's
and Hadron's mergers and acquisitions work.
At a national venture capital meeting in
Washington D.C., in May 1988, ©Patricia
Cloherty, Daniel Tessler's wife and former
business partner, told Richard D'Amore, an
officer of Hambro International Fund, that she
"knew all about" Brian's role in the INSLAW
matter.

We could not find  anybody who could confirm any o©of the
substantive allegations found in this paragraph. To the contrary,
the individuals involved deny these allegations.

a. Daniel Tessler

Daniel Tessler told us that 53rd Street Ventures, Inc., was
formed in about 1976 as an investment company. The company took in
capital from its investors/shareholders and invested that capital
in high risk, high reward ventures. The investment company Wwas
originally managed by Patricof and Company Ventures.

In about 1984, Patricof and Company ceased managing 53rd
Street Ventures Inc. At that time, Daniel Tessler and his wife,
Patricia Cloherty, through their investment management company,
Tessler & Cloherty, Inc., assumed management of 53rd Street
Ventures, Inc.

At the time Tessler and Cloherty took over the management of
53rd Street Ventures, Inc., the investment company had a $100,000
investment in Inslaw, which represented less than 1% of the total
value of the fund's portfolio. This investment had been made in
about 1982, during the time that 53rd Street Ventures, Inc., was
under the management of Patricof and Company. Jonathan Ben Cnaan,
who had been an employee of Patricof and Company, arranged for the
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investment under the supervision of Ppatricof & Company. 53rd
Street Ventures' investment in Inslaw resulted in 53rd Street
ventures' ownership of about 1.2% of the total ownership of Inslaw.

According to Tessler, he and Cloherty looked into the Inslaw
investment after they assumed management of 53rd Street Venture.
They determined that Inslaw had serious operating difficulties.
They determined, from their inspection of the company and its
records, that Inslaw could not meet its production obligations and
was heavily in debt. At about this same time, Ed Goodman of Hambro
International, another investor in Inslaw, asked Tessler to meet
with William Hamilton to suggest to Hamilton ways that Inslaw could
deal with its cash flow difficulties and debt problems.

Tessler met with Hamilton in late 1984 at the Inslaw offices.
Tessler is not sure if there was only one meeting with Hamilton or
others, or if they also spoke by telephone in connection with
Inslaw's financial difficulties. Tessler does recall that during
his discussions with Hamilton, Hamilton asked Tessler about 53rd
Street Ventures investing additional capital in Inslaw. Tessler
denied that he ever tried to induce (or even suggested} to Mr. or
Mrs. Hamilton that the Hamiltons turn over to him the voting rights
of their controlling interest in Inslaw common stock. According to
Tessler, he did not tell Mr. Hamilton that 53rd Street Ventures
~(and Hambro} would not help Inslaw raise capital and avoid possible
disintegration unless the Hamiltons turned over the voting rights
of their stock to Tessler by the end of the business day. Tessler

maintained that he never sought control of the Hamilton stock.
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Tessler stated that he discussed the issue of control with Hamilton
only in the context of it being an issue with respect to future
investments in Inslaw. According to Tessler, he only told Hamilton
that investors were very unlikely to invest additional capital in
Inglaw if the company continued to be managed and controlled by the
same people who were in charge of the company when it got into
financial difficulties. In short, Tessler maintained that he never
sought to gain control of Hamilton's stock and never gave Hamilton
the "ultimatum® described in the Hamilton affidavit.

Tessler told us that he does not know Earl Brian, Edwin Meese,
Dominic Laiti or Lowell Jensen. Tessler told us that he never
discussed--or communicated in any way--with Earl Brian, Edwin
Meese, Dominic Laiti, Lowell Jensen or any employee/official of
DOJ, the White House staff or the Reagan/Bush administrations,
about 53rd Street Ventures' investment in Inslaw, Tessler's
conversations with William Hamilton, or the issue of 53rd Street
Ventures putting additional capital into Inslaw. Tessler assured
us that he has never had any dealing with Hadron, Simcon, or
Biotech, and never discussed 53rd Street Ventures' investment in
INSLAW with anyone from those companies.

As to the claimed connection between Tessler and Earl Brian's
lawyers, Tessler told us that he is not a relative of, and does not
even know, Alan Tessler. Additionally, Tessler has had no dealings
with the law firm of Shea and Gould, and had no discussions with

that firm regarding 53rd Street Ventures' investment in Inslaw.
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Tessler told us that to his knowledge, his wife, Patricia
Cloherty., has no knowledge of Earl Brian or any connection between
Brian and -Inslaw. Further, he said, Cloherty has never told him
that she "knew all about®" Brian's role in the Inslaw matter, nor
has she ever said words to that effect.

b. Richard D'Amore

Richard D'Amore is a partner in Hambro Intermational Equity
Partners ("Hambro"), Boston, Massachusetts. He stated that Hambro
is a venture capital company -in the business of investing in
existing businesses. In 1983, Hambro invested approximately
$400,000 in Inslaw. D'Amore was placed on the Board of Directors
of Inslaw because Hambro was the lead investor.

We showed D'Amore the statement attributed to him in the
Hamilton affidavit -- namely, that Patricia Cloherty, Daniel
Tessler's wife and former business partner, had told D'Amore that
she knew “all about® Brian's role in the Inslaw matter. D'Amore
told us that Cloherty never made such a statement to him, and that
he never told Hamilton (or anyone else) that she did. D'Amore said
that he does not know of any role played by Brian, o©or whether
Cloherty knows of any such role.

c. Patricia Cloherty

Patricia Cloherty worked for Patricof and Company in New York
from about 1970 until about 1977, when she was appointed by
President Carter to be Deputy Administrator of the Small Business
Administration ("SBA"). When she left the SBA in about 1980, she

worked at Tessler & Cloherty, Inc., an investment management
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company that she ran with her husband, Daniel Tessler. In February
of 1988, Cloherty returned to Patricof and Company, where she has
been employed ever since.

Cloherty's description of the history of the 53rd Street
Ventures' investment with Inslaw is consistent with what her
husband, Daniel Tessler, told us as described above. She said that
she had no involvement with Inslaw until she and her husband took
over management of 53rd Street Ventures in 1984.

Cloherty said that she knows Earl Brian. She said she met
Brian sometime in the 1980s, when they both served on the board of
the National Association of Small Business Investment Companies.
Cloherty met Brian at board meetings. Cloherty said that in 1990,
Brian contacted Patricof and Company with a deal proposal regarding
UPI. Cloherty never met with Brian directly and sent an associate
in the firm to look into the deal. Patricof and Company decided
not to pursue the deal. This was the extent of Cloherty's contact
with Earl Brian.

Cloherty told us that she has never heard of and has had no
involvement with Hadron or Simcon. She does not know Dominic
Laiti, Edwin Meese, or Lowell Jensen. Cloherty never discussed
53rd Street Ventures' investment in Inslaw with Earl Brian, Lowell
Jensen, Ed Meese, Dominic Laiti, or any officials or employees of
DOJ or of the Reagan or Bush administrations.

While Cloherty knows Richard D'Amore, she insists she never
told Richard D'Amore (or anyone else} that she "knew all about

Brian's role in the Inslaw matter.® Indeed, Cloherty maintains
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that she does not know anything at all about Earl Brian's
connection, if any, to Inslaw.

4. The Jonathan Ben Cnaan Allegations

Hamilton's affidavit also referred to a person by the name of
Jonathan Ben Cnaan. According to the affidavit,

Jonathan Ben Chaan, an account executive
with 53rd@ Street Ventures, a New York City
venture capital firm that then had a small
equity investment in Inslaw, described a
meeting in September 1983 at 53rd Street
Ventures with a "businessman with ties at the
highest level of the Reagan Administration”
who was eager to obtain the PROMIS software
for use in federal government contract work.
The meeting took place several months after
the contract disputes with DOJ had emerged,
and the Dbusinessman assured 53rd Street
Ventures that INSLAW would never be able to
resolve them. According to Ben Cnaan, the
businessman was annoyed that [Hamilton] . . .
had rebuffed an attempt earlier that year to
buy INSLAW in order to obtain title to the
PROMIS software.

Earl Brian denied knowing Ben Cnaan and insisted that he is
not the unidentified businessman who, according to the Hamilton
affidavit, met with Ben Cnaan.

We tried to find Jonathan Ben Cnaan. The number for Ben Cnaan
supplied by Inslaw was disconnected with no forwarding ﬁumber. We
learned that Ben Cnaan had last been employed by Patricof and
Company Ventures in New York City. and we went to the offices of
that company and met with Office Manager Susan Thomas Smith. Smith
told us that Ben Cnaan formerly worked for Patricof and Company but
had left several years ago to start up a company called Axiom
Capital. Smith believed that Ben Cnaan may have returned to
Israel.
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We went to the address of Axiom Capital in New York City but
the company was no longer there and there was no forwarding address
for the company available.

We also asked Daniel Tessler if, as a result of his purchase
of 53rd Street Ventures, he could help us in our search for Ben
Cnaan. He told us he had not had contact with Ben Cnaan in years
and, like Smith, told us that Ben Cnaan had started a company
called Axiom some time back. Tessler did not know if the company
was still in bﬁsiness. He also thought that Ben Cnaan had probably
returned to Israel.

Although we would have 1liked to talk to Ben Cnaan, our
inability to locate him does not precliude us from concluding this
matter. Because it appears that Tessler, D'Amore, and Cloherty did
not say what Hamilton claims they said, even if the attribution to
Ben Cnaan were correct, there would be nothing to tie that claim to
Hadron or Brian, since Brian denies it and Ben Cnaan himself did
not refer to Brian (according to the affidavit).

5. The Edward Hurley Overtures

Hamilton's affidavit identified a statement allegedly made by
a Hadron emplovee named Edward Hurley, in which Hurley supposedly
stated that Hadron "wanted to acquire® PROMIS:

In approximately June 1985, Edward
Hurley, then a Hadron Vice President in charge
of its criminal justice systems work, told
Theresa Bousquin that he did not believe that
INSLAW would be able to survive a Chapter 11
and that Hadron wanted to acquire INSLAW'S
"court software" to complement its law
enforcement software. Hurley resigned from
Hadron in August 1985, the month after the US
Bankruptcy Court issued a Confidentiality
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Order sealing INSLAW'S proprietary and
customer information from DOJ. The
Confidentiality Order thwarted DOJ's covert
efforts to liquidate INSLAW. In the fall of
1985, Hadron divested 1itself of the Ilaw
enforcement software that Hurley had earlier
that vear cited as a key part of Hadron's
ambitions in the criminal justice field.

Theresa Bousquin is a current INSLAW employee, having begun
working for INSLAW in August 1989. Prior to joining INSLAW,
Bousquin was employed with Fairfax County, Virginia for a number of
years. While employed there, she worked with the implementation
and development of computer programs and systems for the county
courthouses.

Bousquin told us that in 1985 she interviewed for a position
at Hadron. The interview was with Ed Hurley, who was a Hadron Vice
President. During the interview, Bousquin menticoned to Hurley that
she was offered a position at INSLAW. Hurley inguired why she did
not accept this position, and Bousquin responded that she was
concerned because INSLAW was in a Chapter 11 bankruptcy and she was
not sure that INSLAW could survive. Hurley responded that he also
doubted INSLaWw could survive this bankruptcy. According to
Bousquin, Hurley told her that INSLAW was the only real vendor for
court systems, both in the product INSLAW had and in the manner in
which INSLAW could respond to differences in the various courts and
prosecutors' offices. She and Hurley agreed that INSLAW had good
technology. Bousquin said that Hurley added words to the effect of
"it would be nice to get one's hands on that scftware." Bousquin
did not identify any statements Hurley made about any effort by

Hadron to acquire INSLAW. . Instead, she told us that it was her
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impression that Hurley was not doing anything active to acquire the
INSLAW software, and that his remark about the software had been
made in passing conversation.

Again, a claim in the Hamilton affidavit about what somebody
said proved inaccurate. Nothing about Bousquin's statement
suggests an effort by Hadron to acquire INSLAW or PROMIS.

6. The Accumenics Contract Award

In his affidavit, Hamilton states:

Afnl] . . . informant who fears reprisal
told Inslaw that James L. Byrnes, a Deputy
Assistant Attorney General in the Land and
Natural Resources Division with close ties to
Meese, spearheaded the award by DOJ in October
1987 to a Hadron subsidiary of a $40 million
computer services contract for 1litigation
support in that Division.

The award to which Hamilton apparently is referring in this
paragraph is a contract awarded to a company called Accumenics.
Mr., Hamilton and his attorneys refused to disclose t0o us the
identity of the alleged informant. We then interviewed Mr. Byrnes
in order to determine what role he played in the Accumenics
contract, and what connection he had to Hadron.

James Byrnes, who 1s currently an Administrative Law Judge
with the Department of the Interior, was employed by DOJ during
1986 as an Associate Deputy Attorney General to then Deputy
Attorney General Arncld Burns. In November 1987, Byrnes
transferred to the Land and Natural Resources Division of DOJ.
Byrnes explained that he had transferred to the Land and Natural
Resources Division because he was very interested in environmental

law and wanted to practice in a line division.
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Byrnes said that he did not know that he had.been named in
Hamilton's affidavit. We then read him the allegations in the
Hamilton affidavit, that Byrnes had "close ties to Meese" and had
"spearheaded the award by DOJ in October 1987 to a Hadron
subsidiary of a $40 million computer services contract for
litiqation support in that Division." Byrnes denied any knowledge
of the awarding of such a $40 million computer services contract,
and does not know if such a contract was, in fact, awarded. Byrnes
further stated that he had no knowledge of, or contact with,
Hadron, Simcon, Accumenics or any Hadron subsidiary.

Byrnes told us that he recognized the name Earl Brian, but
said that he had never met him. Byrnes denied that he now has or
ever had "close ties" with former United States Attorney General
Edwin Meese. According to Byrnes, he was interviewed by then
Deputy Assistant Attorney General Arnold Burns and then Attorney
General Edwin Meese when he was initially seeking employment by
DOJ.' After joining DOJ, Judge Byrnes was involved in personnel
matters and often attended meetings where then Attorney General
Meese was present. Byrnes described Meese as a friendly
individual, and said that he has used Meese as a reference. Byrnes
does not know, however, if Meese ever has been contacted as a
reference for him. Byrnes told us that he never had any
discussions with Meese about Inslaw or Earl Brian.

7. The Alleged Videnieks/Hadron Connection

The Hamilton affidavit purports to identify a connection

between DOJ's Contracting Officer, Peter Videnieks, and Hadron:
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John Schoolmeister, - a former Customs
Services Program Officer, told Inslaw that
videnieks, at the time he was hired. as the
PROMIS Contracting Officer, was the
Contracting Officer for two contracts between
U.S. Customs Service and Hadron, Inc., and
that Videnieks came to know the Hadron
management during the course of that’
assignment.

John Schoolmeister told us that during the late 1970s he was
employed by the Department of Customs. He said that he was
employed by the Branch Chief of Engineering Services and his main
task was to support the field patrol offices with high technology
equipment.

According to Schoolmeister, Peter Videnieks was an employee at
Customs during the time Schoolmeister worked there. . Schoolmeister

"said that he believed Videnieks to be a "by-the-book" contracting
officer. Schbolmeister did not have a great deal of contact with
Videnieks at Customs, but knew him to be a contracting officer with
Customs who later went to DOJ as a contracting officer.

Schoolmeister said. that videnieks had some dealings with
Hadron while he was at Customs. According to Schoolmeister, Hadron
had a number of contracts with Customs, but only two, were handled
by vVidenieks. . Schoolmeister could not recall which two contracts
Videnieks handled. Although Schoolmeister did not claim to have
any personal knowledge of Videnieks ever meeting any particular
person at Hadron, he said he believed that Dominic Laiti, president
of Hadron, would almost certainly have met Videnieks because Laiti,

according to Schoolmeister, "met everyone in government."
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Schoolmeister could not recall any specific significant event
occurring between Hadron and Videnieks.

videnieks told us that he does not recall being the
contracting officer on any Hadron contract. Neither does Videnieks
ever recall wvisiting Hadron, or meeting Hadron management.
Videnieks told us that during 1978 to 1981 he worked primarily as
a supervising contracting officer at the Customs Service, and that
it was possible that one of the contracting officers he supervised
administered a Hadron contract.

We attempted to determine whether Videnieks in fact ever
worked on a Hadron contract. Hadron's records show that during the
time Schoolmeister says Videnieks "must have" met Laiti, two Hadron
subsidiaries had contracts with the Customs Service. Videnieks was
not the Contracting Officer on either of these contracts, and his
name does not appear in Hadron's records regarding those contracts.
We determined that Videnieks did supervise the contracting officers
in these two procurements, but Videnieks has no recollection of
these contracts and he is fairly sure that he never traveled to any
vendor location {(certainly not to Hadron) with those subordinates.

We did find one connection between Videnieks and a Hadron
subsidiary, but it is extraordinarily tenuous. In Deéember 1580
Hadron purchased a company called Universal Systems, Inc. In 1978
and 1979, prior to Hadron's purchase of Universal Systems,
Videnieks had been the Contracting Officer on a contract between
the Customs Service and Universal Systems. It is possible that

Schoolmeister may have had this contract in mind. In any event,
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the record 1is quite clear that Videnieks' involvement with
Universal Systems ended prior to Hadron's purchase of that company.

Whether or not Videnieks in fact played some role in
connection with a Hadron contract, we are persuaded from our
discussions with him that those contacts were so insignificant that
they have genuinely lapsed from Videnieks' memory. We find no
evidence to support the claim that Videnieks' connection with
Hadron (if, indeed, there is any comnection at all) was part of a
conspiracy to obtain PROMIS. At most, Schoolmeister's statement
tends to show that it is possible that Videnieks once met Laiti.
This, both by itself and in conjunction with the other evidence
reflected in this report, falls far short of anything that could
fairly be called evidence of a conspiracy.

8. The Attempted Purchase of Inslaw By SCT

William Hamilton devoted approximately three pages of his
affidavit to a discussion of a 1986 attempt to purchase Inslaw by
a combany called Systems and Computer Technology, Inc. (*SCT"). We
have found so little evidence to support these allegations (and the
inferences that they are supposed to support) that we believe it
unnecessary to repeat these allegations verbatim here.™ In
general terms, Hamilton describes a "hostile"™ effort by SCT to
purchase Inslaw in early 1986. He alleges that in "late 1985" DOJ
officials met with SCT representatives "to encourage" the SCT

takeover of Inslaw. Even Hamilton does not allege any direct

**We note that the House Committee similarly felt no need to
comment on the allegations made by Inslaw about the attempted
purchase by SCT.
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evidence of a link between Brian and SCT. Instead, he refers to
two events that he apparently believes support the inference that
Brian was behind SCT's efforts to obtain control of Inslaw., First,
he says that he has second-hand hearsay information that the
investment firm Allen and Company bought 7.8% of SCT stock on
behalf of an unnamed third party. Second, he says that one of the
law firms that did work for Earl Brian also did work for SCT.

To begin with, we note that it is difficult to understand how
the allegations about SCT would fit into Inslaw's theory of a
Hadron conspiracy. It is undisputed that as of late 1985 Inslaw's
implementation contract with DOJ was terminated and that DOJ was
beginning to self-install PROMIS. Moreover, Inslaw now claims that
by 1985 Earl Brian had obtained enhanced PROMIS and was se;ling it
to governments all over the world. Therefore, there would be no
apparent reason for Brian or Hadron to be attempting to control
Inslaw (through SCT) in 1986.

More importantly, none of the evidence we found supports the
allegation that DOJ encouraged SCT to buy Inslaw, or that Earl
Brian had any connection to the SCT effort. We interviewed the SCT
officers and employees who were primarily involved with the effort
to purchase Inslaw. They told us that in late 1985 SCT officials
approached Hamilton about a possible purchase of Inslaw and that
Hémilﬁon was initially receptive but later rejected the offer.
They also told us that the only contacts between SCT and DOJ
officials occurred when SCT was doing its due diligence in

anticipation of its purchase of Inslaw. They told us that they
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contacted DOJ in order to determine the nature of Inslaw's disputes
with DOJ and the possibility of Inslaw obtaining additional
contract work from DOJ if SCT purchased Inslaw. None of the SCT
employees identified in Hamilton's affidavit had any knowledge of
an effort by DOJ to encourage SCT to purchase Inslaw. Likewise,
none had any knowledge of any connection between Earl Brian and
SCT.

9. The Lois Battistoni Allegations

'In his affidavit, William Hamilton attributes the following
information to Lois Battistoni:

Lois Battistoni, a former DOJ Criminal
Division emplovee, told INSLAW that an
employee of the Criminal Division disclosed to
her in 1988 that the company chosen to take
over INSLAW'S business with DOJ was connected
to one of the top DOJ officials through a
California relationship and that Hadron fit
the bill because both Brian and Meese served
together in Governor Reagan's administration
in California.

. Battistoni also learned from
another employee of the Criminal Division in
July 1989 that DOJ intended "to bury INSLAW, ™
meaning cover up what it had done to INSLAW.

a. Lois Battistoni

Not surprisingly, we began our investigation of these
allegations with an interview of Ms. Battistoni herself, Lois
Battistoni is a former DOJ administrative employee. It became
apparent during our interview of her that she has absolutely no
first hand informatiqn regarding Inslaw's allegations. 1In fact,
virtually all of the information that she provided came from

newspaper and journal articles that she saved.
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Wwith respect to the statement that "an employee of the
Criminal Division disclosed to her in 1988 that the company chosen
to take over Inslaw's business with DOJ was connected to one of the
top DOJ officials through a California relationship and that Hadron
fit the bill because both Brian and Meese served together in
Governor Reagan's administration," Ms. Battistoni told us that she
was given this information by an attorney at DOJ who did not wish

to have his identity revealed.

Material Omitted Pursuant to
~ Fedy Ro Crim,, P., 6(e),

Battistoni did, however, tell us that she was told in 1989 by
Floyd Bankson, who was a system engineer in the Criminal Division,
that DOJ intended to "bury Inslaw," meaning cover up what it had
done to Inslaw. Additionally, she later told us that Garnett
Taylor and Charles Trombetta had information about DOJ and Inslaw.

While these were the only leads that Battistoni was able to
provide, we must add that, for the following reasons, any
information provided by Battistoni is extremely suspect. To begin

with, Battistoni appeared to manipulate and misstate evidence in
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order to support her generalized suspicions of wrongdoing at DOJ.
For example, Battistoni told us that she did not believe that we
were actively investigating the Inslaw matter, We then wrote
Battistoni a letter in which we assured Battistoni that we were
actively investigating the matter, and we would very much like to
meet with anyone who she believed had information that would assist
our investigation. We urged her to contact us to arrange such a
meeting. This letter was sent to the real estate office where
Battistoni worked. Shortly after this letter was sent, a reporter
called to advise that he had been given a copy of our letter and
that this copy of the letter had on the bottom of it "CC:AG/WH."

The letter that we sent Battistoni was not carbon copied to anyone
and had no "CC" reference on it. Battistoni denied altering the
letter and claimed to us she received the letter in that condition.
It appears to us, however, that Battistoni added this "CCv
information in an attempt tO SsSuggest that we were sending
information gathered in our investigation to the Attorney General
and the White House (which we, of course, were not). In an attempt
to undermine the credibility of this investigation, she then gave
this doctored letter to William Hamilton, presumably knowing that
Hamilton would give it to the press.

The second credibility problem was that Battistoni appeared to
be extremely biased against DOJ. During our interview of her, she
accused DOJ of being involved in numerous acts of wrongdoing that
had nothing whatsoever to do with Inslaw. Despite the fact that we

informed Battistoni that the focus of our inquiry was solely on the
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Inslaw allegations, Battistoni kept returning to these other
alleged wrongdoings by DOJ. Battistoni's information about these
other alleged wrongdoings by DOJ--like her information regarding
Inslaw--consisted purely of hearsay information and speculation.

b. Charles Trombetta

We interviewed Charles Trombetta, one of the individuals who
Battistoni identified as having information about DOJ and Inslaw.
Trombetta stated that he had no direct knowledge of the Inslaw
matter, He further stated that Garnett Taylor might have
information concerning the possession of Inslaw documents by the
DOJ security office, but Trombetta could not provide any further
details.

c. Garnett Tavlor

Lois Battistoni told us that Garnett Taylor had information
about DOJ and Inslaw. In addition, William Hamilton told us that
a senior U.S. Government official, whom Hamilton refused to
identify, told Hamilton that TaYlor, a former security officer at
DOJ, had information about DOJ malfeasance in regard to INSLAW.
Specifically, according to Hamilton's source, Taylor knew about the
destruction of a number of INSLAW documents by the Justice

Department's QOffice of Security.

Material Omitted Pursuant to
™~ Fed, Ry Crim., P., 6(e)
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Material Omitted Pursuant to
Fedn Rn, crimu Pl, 6(9"
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Material Omitted Pursuant to
Fed. R. Crim. P. 6(e)

d. James Walker

Material Omittaed &
<uitsuant to i i
Fed. R. ¢ im. D 6lo) we spoke with James Walker, who is

the Chief Security Specialist with the Justice Management Division.
Wwalker has been employed by DOJ for eight years. As part of his
duties he operates a Sensitive Compartment Information Facility
("SCIF"), a specially constructed room with special locks and
alarms within the DOJ building. DOJ attorneys cannot store
classified national security/foreign intelligence documents in
their offices.

Walker supervised Garnett Taylor for approximately one year
before Taylor was transferred to Personnel Security, where Taylor
was assigned for about one year. As a control officer, Taylor had
responsibility for shredding classified documents once a
determination was made that the documents need not be retained.
However, Taylor did not review the classified files of departing
DOJ attorneys to determine whether the documents should be retained
or shredded. Rather, the DOJ attorney would review the classified
documents and determine whether the documents should be shredded or

retained.

Material Omitted Pursuant to
Fedd Roi CI.im.. P-. 6{9)
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wWalker stated that it was conceivable that Taylor had been
dispatched to take care of a file cabinet belonging to a DOJ
employee who had left. However, Walker had no recollection of an
incident where he reassigned Taylor to another task and handled the
disposition of the documents in the file cabinet himself.

Walker stated that there were no Inslaw or PROMIS documents in
the DOJ Security Department. To Walker's knowledge there were
never any Inslaw documents in any of the safes he controlled or any
of the safes he knew about.

e. Floyd Bankson

We interviewed Floyd Bankson about Battistoni's allegations
that he told Battistoni that DOJ intended to "bury Inslaw."
Battistoni was a secretary at LEAA when Bankson worked there in
1977. Bankson later went on to work in the Office of Policy and
Management Analysis within DOJ's Criminal Division. There, Bankson
was involved with the implementation of Project Eagle.

Bankson absolutely denied the allegations made by Battistoni
and Hamilton. He said that he never heard Lowell Jensen say
anything dercgatory about Inslaw, and that Jensen had never
pressured him to select the DALITE system for DOJ's case tracking
needs. Bankson also said that he never said that DOJ intended to
*"bury INSLAW," and that he in fact was not aware of any wrongdoing
in connection with PROMIS that needed to be "buried." According to
Bankson, Lois Battistoni was *constantly" calling him to ask

whether he had read wvarious news articles. It was Bankson's
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opinion that Battistoni liked the publicity that she had obtained
as a result of Inslaw's allegations.

10. Ronald LeGrand

In his December 1989 affidavit, William Hamilton swears to the

following:

In late April 1988, Ronald LeGrand, then Chief
Investigator of the Senate Judiciary Committee,
telephoned me to request a full briefing on the
disputes between INSLAW and DOJ. My wife and I
subsequently briefed LeGrand at INSLAW on the
morning of May 11. LeGrand telephoned me two days
later with information that he said a trusted
source had asked him to convey. LeGrand described
the source as a senior career official in DOJ "with
a title" whom LeGrand had known for 15 years and
whose veracity LeGrand could attest to without
reservation. Shortly after DOJ's public
announcement on May 6, 1988 that it would not seek
the appointment of an independent counsel in the
INSLAW matter and that it had cleared Meese of any
wrongdoing, the source told LeGrand that "the
INSLAW case was a lot dirtier for the Department of
Justice than Watergate was, both in its breadth and
in its depth." The source also said that the
"Justice Department has been compromised on the
INSLAW case at every level." 0On several occasions
since then, LeGrand has confirmed what he told me,
and on October 11, 1988, Elliot Richardson, counsel
to INSLAW, sent Robin Ross, an assistant to
Attorney General Dick Thornburgh, a memorandum
summarizing the statements attributed by LeGrand to
his source. In addition, the source made the
following statements:

Jensen engineered INSLAW's problems right
from the start and relied for this purpose
principally upon three senior DOJ officials:
Miles Matthews, Executive Officer of the
Criminal Division; James Knapp, a non-career
Deputy Assistant Attorney General 1in the
Criminal Division; and James . Johnston,
Director of Contract Administration in the
Justice Management Division. Miles Matthews
stated in the presence of LeGrand's source
that "Lowell [Jensen] wants to get INSLAW out
of the way and give the business to friends."
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The source told LeGrand that John Keeney
and Mark Richards, each a career Deputy
Assistant Attorney General in the Criminal
Division, and Philip White, the recently
retired Director of International Affairs for
the Criminal Division, knew "all about" the’
Jensen malfeasance in the INSLAW matter.
Although Richards and White were "pretty
upset® about it, the source did not believe
that either of them would disclose what they
knew except in response to a subpoena and
under oath. The source added that he did not
think either Richards or White would commit

perjury. .

The source believes that documents
relating to Project Eagle were shredded inside
DOJ but that INSLAW should nevertheless
subpoena DOJ paperwork prepared by a Jensen
subordinate relating to the purchase of large
quantities of computer hardware for which the
senior DOJ career staff could see no
justification.

We contacted LeGrand, who no longer works for the Senate.
LeGrand said he would tell us about his source's information, but

would not disclose his source's identity.

Materizl Omitted Pursuant to
Fed.. R.. Crim., P., 6(¢e},
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Material Omitted Pursuvant to
Fed. R. Crim. P. 6{e}
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Material Omitted Pursuant to
Fed. R. Crim. P. 6{e)
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Material Omitted Pursuant to
Fed. R.. Crim.. P. 6(e)
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Material Omitted Pursuant to
Fed. R. Crim. P. 6le)

We interviewed Lowell Jensen, who is now a federal district
judge in San Francisco. Judge Jensen denied engineering any
contract disputes with Inslaw or directing any DOJ action for the
purpose of hurting Inslaw. Although Judge Jensen believed that he

may once have met Earl Brian in Sacramento, California sometime

Material Omitted Purs.uaut Lo
Fed. R. Crim. P. 6(e)
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during the 1970's, he denied having any involvement of any nature
whatsoever with Brian during his service with DOJ or thereafter.
Judge Jensen denied having any financial interest in any company
controlled by Brian, including Biotech, Hadron, Accumenics, and
Simcon. He also denied ever owning or ever being promised stock in
any computer-related company.

In a sworn statement to OPR Judge Jensen previously denied any
plot to injure or bankrupt Inslaw and he reiterated that denial to
us. Judge Jensen seemed to us to be sincerely interested in
employing computer technology to modernize DOJ operations and
management. . He recalled Project Eagle, a multi-million dollar
project to automate the litigating divisions of DOJ, but denied any
invblvement in awarding contracts for the project.. {Indeed, the
RFP for the project issued in May 1986 and Judge Jensen was
appointed to the bench the following June.) Judge Jensen impressed
us as truthful, sincere, and straightforward in his denials of any

wrongdoing or impropriety in connection with either PROMIS or

Inslaw. As discussed belmw,1 nggﬁea?ﬁnremaﬂfbfﬂer individuals

, gerial OO . 6le

identified by LeGrand's . R.. C*HBu e who we talked to gave
Feﬁ. '

us any reason to question Judge Jensen's conduct or his
truthfulness.

Miles Matthews, the former Deputy Associate Attorney General,
told us that he never stated or thought that Lowell Jensen wanted
to get Inslaw "out of the way" and give business to friends.
Matthews also told us that he had never heard of procurement

documents regarding Project Eagle {or anything else) being
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improperly shredded. Matthews said he has never met or had any
contact with Earl Brian, Hadron, Dominic Laiti, Simcon or
Accumenics.

James Knapp. a former Deputy Assistant Attorney General in the
Criminal Division, told us that he was unaware of any negative
feelings toward Inslaw by Jensen, and denied any knowledge of (or
participation in) a scheme to cause problems for Inslaw and to give
Inslaw's contracts to friends of Jensen or Meese. Knapp also said
that he did not even know QH@Q;QJohnston (who, according to

rst
omitted Pur
LeGrand's]ﬂa’ceriala CcrimouP eé‘eeonsplred with Knapp to implement

Fed.
Jensen's alleged scheme).

James Johnston, the current Director of Contract
aAdministration for DOJ, likewise told us that he does not believe
he has ever met James Knapp. Johnston told us that he never
discussed Inslaw or PROMIS with Lowell Jensen, and that he never
received any directions from any superior at DOJ regarding Inslaw.

Qur interviews of Phil White, a former Acting Deputy Assistant
Attorney General for the Criminal Division, and John Keeney and
Mark Richard, both current Deputy Assistant Attorney Generals of
the Criminal Division, produced similar results. Each told us that
he had no knowledge of any wrongdoing by Lowell Jensen generally,
or of the type of wrongdoing described in the Hamilton affidavit

specifically.
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C. Cconclusion_Regarding The Alleged Earl Brian Connection

Our investigation has led us to c¢onclude that Inslaw's
allegations of a conspiracy to takeover Inslaw Or to "get PROMIS"
involving Earl Brian and DOJ simply do not withstand any level of
scrutiny. Those individuals claiming to have direct knowledge of
this conspiracy not only are unworthy of belief, but are
contradicted by an abundance of believable and verifiable evidence
to the contrary. ‘

Similarly, the claimed "circumstantial evidence" of such a
conspiracy, as outlined by William Hamilton and Inslaw's lawyers,
falls far short of being proof of anything. Laiti and Brian
convincingly deny ever seeking to obtain PROMIS or Inslaw. Laiti
has denied telling Hamilton that he had ways of making Hamilton
sell. Neither Paul Wormeli, Marilyn Titus nor Mark Kesselman
substantiate Inslaw's claim that there was a 1983 trip to New York
for the purpose of raising capital to buy Inslaw or PROMIS.
Richard D'Amore denies telling Hamilton that Tessler's wife and
former business partner, Cloherty, told him that she “knew all
about" Brian's role in the Inslaw matter, and Cloherty denies
making this statement or knowing anything about Brian's alleged
Iole, Theresa Bousquin, a current Inslaw employee who has no
reason to lie or to say anything that would not help Inslaw, claims
that she told Hamilton about her conversation with Hurley, but her
description of the conversation with Hurley is different from the
one that appears in Hamilton's affidavit. In particular, Bousquin

says that Hurley did not state, and she was not under the
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impression that, Hadron was trying to acquire Inslaw or PROMIS.
Additionally, Tessler denies being aware of or participating in any
effort by Earl Brian or others to gain control of Inslaw, and he
denies ever telling Hamilton that 53rd Street Ventures wOuid not
help Inslaw raise capital unless the Hamiltons turned over the
voting rights of their stock to him. Finally, Byrnes denies having
spearheaded, or having any knowledge of, DOJ awarding a $40 million
computer services contract for litigation support to a Hadron
subsidiary. It is possible that all of these people were lying,
but we do not believe that was the case. The substance and the
presentation of their statements persuaded us that these witnesses
were telling the truth.

The information from Lois BiFi}g&%%%a&qﬁﬂhﬁﬂuﬂaégds" and the
information from LeGrand's Mati;ezﬂfh.c%gﬁrcé'gigg absolutely no
corroboration from the witnesses they identified. Indeed, those
witnesses fail to provide any support for a conspiracy of any kind,
and fail to tie any DOJ official to any misconduct with':espect to
Inslaw or the PROMIS software.

In short, there is no credible evidence that Hadron ever tried
to acquire Inslaw or PROMIS, except for Hamilton's claim about his
conversation with Dominic Laiti and his claims that Ben Cnaan told
him about a meeting with a businessman with "ties at the highest
level of the Reagan Administration" who was eager to obtain the
PROMIS software for use in federal government contract work. In
light of the fact that virtually none of Hamilton's other

statements in the affidavit are supported by the witnesses we have
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spoken to, we are not inclined to 1rely on Hamilton's
representations as to his conversations with Laitl and Ben Cnaan as
the basis for concluding that Hadron sought to acquire Inslaw.
None of the other evidence we found supports Inslaw's
allegation regarding the Brian-DOJ conspiracy. Like the Senate
Subcommittee Staff, we find no credible evidence of any connection

between DOJ and Earl Brian or Hadron with regard to Inslaw.
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VI. THE ALLEGATION THAT DOJ OBTAINED AN ENHANCED
VERSION OF PROMIS THROUGH FRAUD AND DECEIT

Inslaw's original allegations against DOJ were that certain
DOJ employees, because of their intense bias against Inslaw,
schemed to "get the goods" from Inslaw; that is, to fraudulently
trick Inslaw into providing DOJ with Inslaw's proprietary software.
This is the theory that Bankruptcy Judge Bason adopted in entering
his findings of fact and conclusions of law.

Bankruptcy Judge Bason found that "DOJ converted Inslaw's
enhanced PROMIS by trickery, fraud, and deceit." According to
Judge Bason's view, DOJ used the threat of terminating advance
payments as a "pretense" in order to gain the "leverage" necessary
to obtain an enhanced version of PROMIS. He found further that
when DOJ entered into Modification 12 it "never intended to meet
its commitment” under that agreement, and that once DOJ received
enhanced PROMIS pursuant to Modification 12 it “"thereafter refused
to bargain in good faith with Inslaw and instead engaged in an
outrageous, deceitful, fraudulent game of ‘'cat and mouse',
demonstrating contempt for both the law and any principle of fair
dealing."

The reason for this wrongful conduct, as alleged by Inslaw and
found by Bankruptcy Judge Bason, was Brewer. Judge Bason found
that Brewer was "consumed by hatred for and an intense desire for
revenge against INSLAW." Judge Bason went so far as to find that
the reason Brewer applied for the PROMIS project manager position
was to "use that posiﬁion to vent his spleen against INSLAW." The
advance payments dispute and the request for the enhanced software
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were said to be part of "Brewer's strategy for the ruination of
INSLAW." Judge Bason suggested that Brewer's hatred of Inslaw
poisoned other lower level DOJ employees, and that upper level DOJ
officials consciously ignored Inslaw's complaints about Bj:ewer
because Deputy Attorney General D. Lowell Jensen had a "previously
developed negative attitude about PROMIS and INSLAW."

During our investigation of these allegations we reviewed
deposition and trial testimony, interviewed many of the individuals
involved, reviewed documents produced at trial, and located
additional documentary evidence regarding these matters. The
evidence we have compiled to date does not support a finding that
DOJ employees intentionally deceived or defrauded'Inslaw, or that
there was a scheme to trick Inslaw into turning over its
proprietary software. To the contrary, we are persuaded that all
of the actions taken by DOJ employees were done with a good faith
belief that they were in the best legitimate interests of the
government. We conclude from our review of the evidence that DOJ's
actions in connection with the advance payment dispgte and its
request for a copy of the software were reasonable, and not made
for illegitimate or ﬁnlawful purposes. Likewise, we do not believe
that the evidence supports the conclusion that DOJ entered into
Modification 12 without any intention of complying with its terms,
and for the purpose of getting Inslaw to "give up the goods."

We do, however, find one area where the judgment of DOJ
perscnnel might be subject to criticism. After the execution of

Modification 12, and after Inslaw had submitted its proposed
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methodology for identifyving privately funded enhancements, DOJ
employees could have made a greater effort to resolve the
proprietary enhancements dispute. The position that DOJ took--that
its only obligation was to eilther accept or reject Inslaw's
submissions--can be criticized as inconsistent with the higher
standard of reasonableness and fair dealing to which DOJ should

hold itself.®!

f'We emphasize that we have not found that Inslaw has
demonstrated any proprietary rights in the software. The
implication in the House Committee Report that DOJ has admitted
Inslaw's superior proprietary rights in the software appears to us
t0 be entirely unwarranted. The House Report relies upon a
statement of Deputy Attorney General Arnold Burns to OQOPR, as
essentially an admission that DOJ would lose any litigation to
determine the parties rights in the software. The House Report
cites the statement as "one of the most damaging statements"
discovered by the Committee. Burns' remarks, the Report claims,
establish that Burns was told by "Justice Department attorneys that
the Department would probably lose the case" on the proprietary
rights issue. The Committee's recounting of the statement
completely distorts and misconstrues the context and import of
Burns' statement.

Read fairly and in the context of the entire statement, it is
unambiguously clear that Burns was not saying that DOJ did not have
a valid defense to Inslaw's proprietary rights claims. All that
Burns referred to was the uncontested fact that DOJ could not
successfully counterclaim against Inslaw for Inslaw's use and sale
of the PROMIS software. A counterclaim by DOJ would be
unsuccessful even though that software had originally been
developed at the public's expense, because DOJ had already
acknowledged that the original PROMIS was in the public domain. To
say, as Burns did, that DOJ had no claim against Inslaw for
Inslaw's use of the PROMIS software does not constitute an
admission that DOJ would lose Inslaw's case against DOJ. Burns'
statement did no more than admit the uncontested fact that the
original PROMIS software was in the public domain and that DOJ
would certainly lose any suit in which it took a contrary position.
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A. The Advance Payments Dispute

From what we can discern, Inslaw was the only DOJ contractor
with an advance payments provision in its contract during 1982. In
ordér to obtain such a provision Inslaw had to submit to DOJ an
official request that demonstrated that Inslaw qualified for
advande payments under the applicable regulations. Inslaw
submitted that request on February 19, 1982, in the form of a
letter signed by James Kelley, Inslaw's General Counsel, Because
the relevant regulations required that a contractor reguesting
advance payments show that no means of adequate financing other
than by advance payments were available to the contractor, Kelley's
February 19 request letter claimed that commercial "borrowing is
not reasonably available as a solution to Inslaw's cash flow
problem." In reliance on that representation, Videnieks obtained
specific approval for the advance payments clause of the contract
from the Assistant Attorney General for Administration.

On November 1, 1982, Inslaw notified Videnieks that it had
violated the advance payments clause by assigning its receivables
under the contract as collateral for a line of credit. Videnieks'
immediate response to this notice was far from rash. On November
10, 1982, he sent Inslaw a letter instructing Inslaw immediately to
terminate the event of default (the assignment of its receivables),
and requesting Inslaw to provide all documentation concerning the
assignment and the line of credit.

When he received the requested information from Inslaw,

Videnieks learned that Inslaw had arranged the line of credit
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secured by the receivables during late March and early April 1982.
Both videnieks and Brewer told us that they were extremely angry to
learn that Inslaw had obtained commercial financing less than two
months after it had declared that financing was not "reasonably
available." Both felt that they had been lied to by Inslaw.

videnieks told us that it was this misrepresentation by Inslaw
that was the primary reason for his giving notice of termination of
advance payments. Having viewed Videnieks demeanor, and having
considered all the surrounding circumstances, we believe Videnieks
on this point. ©Not only did Vvidenieks feel he had been lied to,
but he also had evidence before him that Inslaw did not in fact
qualify for the advance payment program. Virtually everyone we
spoke to, including witnesses identified by Inslaw, agreed that
Videnieks was a very "by the book" contracting officer. Indeed, he
appeared to us to be a man who is most comfortable when discussing
precise contractual issues. His denial that he had any intention
of trying to force Inslaw into "giving up the goods" when he
decided to terminate the advance payments is supported by the
weight of the evidence.

Inslaw, and Bankruptcy Judge Bascon, 9o to great lengths to
emphasize that Inslaw's "technical wviolation" of assigning its
receivables did not put the government at financial risk. They
appear to be correct on that point. But that does not lead to the
conclusion that DOJ's decision to terminate the advance payments
was wrongful or a pretext. Videnieks explained the primary reasons

for the threatened termination in terms of the nature of Inslaw's
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default, not in terms of risk to the government. The fact that the
government was relatively secure did not mean that Inslaw still
qualified for advance payments, or that DOJ had not been misled.
If Inslaw wanted seriously to challenge Videnieks' explanation of
his decision, it would be much more effective to present evidence
that DOJ knew that Inslaw was obtaining commercial financing at the
same time it was representing in its formal request that it could
not. To our knowledge, no such evidence exists.

B. DOJ's Demand For a Copy Of PROMIS

In November 1982 Brewer requested Inslaw to produce "all
computer programs and supporting documentation developed for or
relating to this contract." After Inslaw informed DOJ that the
contract required the contracting officer to make such a request,
Videnieks sent Inslaw a letter on December 6, 1982, requesting in
more specific detail essentially the same materials.

In their prior testimony, and in their statements to us,
Brewer, Videnieks, and Rugh, have maintained that this request was
made out of a concern about Inslaw's financial condition. This
concern arose from the fact that DOJ did not yet have any copies of
the version of PROMIS that was called for in the contract: the
Pilot Project version plus the five BJS enhancements. Because as
of December 1982 DOJ had not yet selected or purchased its mini-
computers, Inslaw had not completed any permanent installatiﬁns
under the contract. At that point Inslaw was making PROMIS
available to United States Attorneys' offices by way of

telecommunications 1links to Inslaw's time sharing computer in
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Virginia. DOJ's concern was that if Inslaw failed prior to the
first installation DOJ would not have available to it a functioning
copy of the contract version of PROMIS.

Bankruptcy Judge Bason found that DOJ's claimed concern about
Inslaw's finances were just a pretense and a ruse to "get the
goods"” from Inslaw. We do not agree, and cannot even find support
for such a theory in the evidence Judge Bason cites.

All of the actions taken by DOJ employees around the time DOJ
made its regquest for the software are consistent with its
explanation of its conduct. The internal memoranda and the
handwritten notes created around that time by DOJ employees reflect
an ongoing institutional concern about Inslaw's financial health,
and about the "programmatic risk" created by not having a copy of
PROMIS. The testimony of all of the DOJ witnesses points to
continuous discussions within DOJ about Inslaw's financial health
and about how DOJ would and could respond in the event of a
failure. To believe that DOJ's concerns about Inslaw's financial
health were actually a pretext, would require a finding that
certain DOJ employees were sO prescient that they created numerous
internal documents, and indeed even misled their superiors, just so
that they could defend themselves against a claim of theft years
later.

At trial, Bankruptcy Judge Bason refused to believe any of the
DOJ witnesses who expressed concerns about Inslaw's financial
viability. He found that during the winter of 1982-83 Inslaw was

not in a vulnerable financial position, and therefore concluded
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that DOJ's claimed concern about Inslaw's financial condition was
a "known false pretext," put forward as part of a scheme to obtain
a version of PROMIS to which the government was not entitled.®?

videnieks testified at trial that he had been told by Robert
whitely, the govermment's auditor on the Inslaw contract, that
Inslaw was near insolvency. Whitely likewise testified that after
reviewing Inslaw's financial statements and meeting with Inslaw's
accountants, he expressed his view that Inslaw either was or was
nearly insolvent.

Bankruptcy Judge Bason, however, said he believed wWhitely's
testimony was "manufactured solely for use at trial.n® (0ddly.,
elsewhere in his findings and conclusions, Bankruptcy Judge Bason
found that Whitley was "generally truthful.") Judge Bason stated
this conclusion after finding that Whitely never prepared any
report, that Whitely never referred to the potential of Inslaw's
insolvency in his deposition, and that Videnieks did not mention

Whitely in his deposition. BAll of these factual assertions appear

“?2Bankruptcy Judge Bason neither acknowledged nor addressed the
inherent tension between his finding: (a) that in December 1982,
when DOJ requested a copy of the contract version of PROMIS,
Inslaw's financial position was so strong that any claimed concern
by DOJ employees must have been pretextual, and (b) that in January
1983 (one month later), when DOJ threatened to terminate the
advance payments, DOJ employees were "well aware of Inslaw's
financial position and were equally well aware of the potential for
harm to Inslaw from delayed payments". - Ironically, one item of
evidence Judge Bason cited as evidence of Inslaw's strength was its
$1.2 million line of credit at Bank of Bethesda. Obviously, Judge
Bason felt that the willingness of a bank to lend to Inslaw was a
sign of financial health. He never addressed, however, what it
said about Inslaw's financial health that in order to get a loan
Inslaw was required to pledge assets it had agreed not to assign,
and that Inslaw had apparently borrowed more than it had planned to
borrow at the time of the contract award.
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to be just plain wrong. Even in the pages of trial testimony that
Judge Bason cites as support for the proposition that Whitely never
documented his concerns, Whitely testified that he did in fact
prepare work papers that he submitted to Justice Management
Division officials. Likewise, Whitely stated quite clearly in his
deposition, "I thought Inslaw, unless they became a more profitable
corporation, was facing insolvency, period." Finally, Videnieks
stated in both his deposition and his ;rial testimony that he was
informed by the "audit staff" of the potential for an Inslaw
failure. Whitely, of course, was part of the audit staff.

Not only did the evidence support DOJ's claim that its
employees were subjectively concerned about Inslaw's financial
health, but also independent evidence suggests that those concerns
were not unreasonable. One of Inslaw's investors, a former member
of its Board of Directors, told us that by the Spring of 1583,
shortly after he made his initial investment in Inslaw, he had
decided not to invest further in the company because he felt it did
not have a strong future., Another investor expressed a similar
view of the company based on his analysis of Inslaw's condition in
1984.

In summary, we find that DOJ reguested a copy of PROMIS not as
a pretext, but out of a good faith belief that the possibility of
an Inslaw failure left the government in an extremely vulnerable

position.
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C. DOJ's Original Demand Was Not For Enhanced PROMIS

There is a fundamental, and perhaps fatal, flaw to the theory
of conversion advanced by Inslaw and Bankruptcy Judge Bason.
According to that theory, DOJ asked for a copy of PROMIS and then
used "the pretense of threatened termination of advance payments"
as part of a plan whereby DOJ "knowingly set out to obtain a
version of PROMIS to which it was not entitled under the contract
and which DOJ understood conﬁained proprietary enhancements
belonging to Inslaw.J As 1is apparent from Judge Bason's
formulation of the plan; this theory requires proof that DOJ set
out to obtain something to which it was not entitled. That proof
is missing.

The contract required Inslaw to provide only public domain
software; i.e., the Pilot Project version plus the five BJS
enhancements. DOJ's initial request was for the software being
provided under the contract. If Inslaw had in fact maintained a
contract version of PROMIS there would have been no proprietary
rights dispute. 1Inslaw's production of such a version would have
satisfied any obligation it had under the contract, and DOJ would
have been protected from an Ins}aw failure.

Inslaw did not maintain such a version, however, and therefore
it faced the possibility of producing a version of PROMIS that it
considered proprietary. It was as a result of this situation that
Inslaw notified DOJ in February 1983 that the time-sharing version
of PROMIS contained proprietary enhancements. But the fact remains

that there is no evidence that anyone at DOJ knew before February
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1983 that Inslaw was ullable to produce a contract version of

PROMIS.®®

The absence of such evidence is critical. Throughout his
opinion Bankruptcy Judge Bason refers to DOJ's attempts to "obtain
a version of PROMIS to which it was not entitled." But Brewer,
videnieks and the others at DOJ could not have been trying to get
a version of PROMIS to which they were not entitled unless they
knew that Inslaw was unable to produce the version of PROMIS to
which they were entitled.®® We have scoured the record trying to
find evidence that Inslaw told DOJ that it 4id not maintain a copy
of the contract version of PROMIS, but we find nothing. In fact,
we cannot even find evidence that anyone at DOJ knew that Inslaw
was providing something other than the contract version of PROMIS

through time-sharing.®®

*Inslaw's statement in its technical proposal that it would
"make available" to DOJ privately financed enhancements during the
life of the contract does not constitute such evidence. To begin
with, it is a far different thing to say "enhancements will be made
available” than to say "enhancements were unilaterally inserted in
your program and the old version was discarded." Moreover, any
claim by Inslaw that its technical proposal allowed it to put
proprietary enhancements in the contract version of PROMIS is
completely inconsistent with Inslaw's conduct. If Inslaw had
believed that the contract permitted it to provide DOJ with
software in which the government had only limited rights, the whole
Modification 12 dispute would not have arisen the way it did. The
problems arose when, faced with a request for a copy of software
being used to perform the contract, Inslaw declined to produce the
software requested because it recognized that the government had
unlimited rights in the contract version of PROMIS.

““Inslaw does not dispute that DOJ was entitled under the
contract to have Inslaw produce some version of PROMIS.

*Videnieks specifically asked Inslaw in his March 8, 1983,
letter to identify any government personnel to whom notice was
(continued...)
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Bankruptcy Judge Bason found that DOJ's regquest for the
software, by its very nature, "required Inslaw to produce software
codes for the enhancements otherwise not deliverable under the
contract." (emphasis added). This is not the case. DOJ's initial
request required Inslaw to produce the version of PROMIS it was
using to perform the contract. It was the failure of Inslaw to
maintain an "unenhanced" version of the software that "required" it
to produce an enhanced version in reSpdnse to the government's
request. The evidence is gquite clear that the decision to maintain
only one version of PROMIS was made by Inslaw alone, without
consultation with or reguest from DOJ. The testimony of Inslaw's
witnesses at trial, as well as internal Inslaw documents from that
period, makes clear that the allegedly proprietary enhancements
were "incorporated into the Executive Office of the U.S. Attorney's
VAX version of PROMIS ... {in order] to simplify maintenance of
VAX/PROMIS i.e., to maintain a single version of most of the
computer programs for EQUSA and for Inslaw's other VAX clients."
Indeed, one of Inslaw's officers testified at trial that it was
"inevitable" that Inslaw would produce the claimed proprietary
enhancements to DOJ because Inslaw didn't have another version of
PROMIS that was frozen and bug free.

It is this absence of evidence that DOJ knew, when it

requested a copy of the PROMIS codes, that it would obtain

85(...continued)
given prior to February 4, 1983, that Inslaw was using a
proprietary version of PROMIS to perform the contract. Inslaw

never identified anyone in response to this request.
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something other than the contract version, that is one of the great
weaknesses in Bankruptcy Judge Bason's conversion theory. This,
along with the other evidence described above, leads us to conclude
that DOJ's demand for a copy ©of the PROMIS codes was made in good
faith and for legitimate reasons.

D. DOJ's_Conduct After Modification 12

By the time the parties executed Modification 12 the situation
was different, however. At that point Inslaw had informed DOJ: (1)
that the VAX version of PROMIS being provided under the time
sharing arrangement contained enhancements that Inslaw considered
proprietary, and (2) that Inslaw coﬁld and would remove these
enhancements if DOJ wanted, but that backing out the enhancements
would be a difficult and costly process. It was in response to
these representations by Inslaw that DOJ presented in its March 18
letter the proposed solution that resulted in Modification 12.°%¢
Under DOJ's proposal Inslaw first was "to identify the 'proprietary
enhancements' that it [could] demonstrate were developed at private
expense and ... outside the scope of Inslaw's performance of any
government contract." DOJ would then either direct Inslaw to
remove the enhancement or negotiate with Inslaw regarding inclusion
of the enhancement. Pending resolution of the inclusion/removal
issues, DOJ could not disseminate the software beyond the offices

covered by the contract.

*although Modification 12 itself does not mention the dispute
resolution procedure outlined in the March 18 letter, we think it
clear, and most at DOJ do not dispute, that DOJ was obligated to
live up to its proposal of March 18.
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In agreeing to this dispute resolution process DOJ was
bargaining away some of its rights. Prior to Modification 12, DOJ
could claim unlimited rights in any software provided to it by
Inslaw. If Inslaw had voluntarily provided more software than
required, it appears to us that the data rights clause, in
conjunction with the voluntary efforts provisions of the contract,
would have given DOJ unlimited rights in the software produced.
Under Modification 12, however, the government in effect agreed to
"give back" any enhancements it did not want by instructing Inslaw
to delete those enhancements from DOJ's copy of the software.

Bankruptcy Judge Bason found that DOJ "never intended to meet
its commitment" under Modification 12. We do not believe the
evidence supports that finding. The weight of the evidence
demonstrates that the DOJ employees involved reviewed Inslaw's
submissions in good faith, and responded in ways that they
subjectively believed were within the government's legitimate
rights under the contract. We find no evidence of bad faith or
intentional wrongdoing.

On May 4, 1983, Inslaw proposed to DOJ a specific methodology
for identifying proprietary enhancements. Under this proposed
methodology, for each claimed enhancement Inslaw would identify the
date of the change and the programmer(s) responsible for that
change. Inslaw would then review the time sheets of the
programmer (s) for the relevant period to determine if the
programmer (s) had billed sufficient time to non-government projects

so that the change could fairly be described as privately funded.
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Inslaw told DOJ that in pursuing this methodology, it would be
required to retrieve and review thousands of pages of historical
documents. Inslaw asked DOJ to confirm at the outset that this was
an acceptable method. In its letter, Inslaw also asked DOJ to
suggest revisions to the methodology if this approach was
unacceptable.

Videnieks relied primarily on Jack Rugh in responding to this
proposal. Rugh considered the proposed methodology inadequate.
Rugh told us that his strongest objection was to the part of the
proposal that would count privately funded hours first.®” He felt
the issue was not whether a programmer billed "sufficient" time to
have billed a change to a private client, but whether the
programmer billed the "actual" hours in which the change was made
to a .private client. Rugh also told us that he believed from
Inslaw's submissions that Inslaw did not keep sufficient records to
prove that the changes were privately funded.

Rugh considered whether to propose to Inslaw an acceptable
methodology. In the end, Videnieks and Rugh chose neither to
accept Inslaw's methodology nor to propose revisions or an
acceptable methodology. Neither Videnieks nor Rugh informed Inslaw
why its methodology was unacceptable, or that Rugh had concluded

that sufficient records did not exist to support any methodology.

®In other words, if a programmer billed 20 private hours and
20 government hours in a week in which it took him 19 hours to make
a particular change, Rugh understood that the proposal would count
that change as privately funded.
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This 1is not a response we would have recommended. It is
difficult for us to see a good reason not to tell Inslaw what
criticism DOJ had of Inslaw's methodoclogy. Perhaps Inslaw could
have addressed those concerns. Perhaps not. But the point is that
it was in neither party's interest to have Inslaw guessing about
what was the problem with the methodology. We think that instead
of simply signalling "thumbs down" without further explanation, it
would have been preferable for DOJ to ha?e articulated its reasons
for rejecting Inslaw's proposal.

But the question for our investigation was not whether DOJ
employees behaved as we would have, but rather whether there is
sufficient evidence to conclude that these employees responded in
bad faith with the intent wrongfully to obtain Inslaw's property or
injure Inslaw. We found no such evidence. Videnieks and Rugh felt
that their position was proper because, as they read Modification
12, they only had an obligation to negotiate about whether to
include enhancements once they were demonstrated, not to negotiate
about whether the enhancements existed. In addition, Rugh did not
propose an alternative methodology because he believed that Inslaw
had insufficient records to support any reascnable methodology. He
told us that he in fact considered proposing an alternative
methodology as a theoretical matter, but that after he became aware
of the type of records Inslaw kept he was unable to devise any
acceptable methodology. We are persuaded from our meetings with
Rugh and videnieks and from our review of the evidence that these

reasons, and not a desire to cheat Inslaw, explain DOJ's conduct.
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While we may have responded differently, we do not divine from
the conduct of DOJ's employees here some conspiracy ©r intent on
anyone's part to cheat Inslaw. In our judgment, this conduct
stemmed from a desire to protect the legitimate interests of the
government. We believe, however, that the judgment exercised by
DOJ in this instance failed to respond to Inslaw's legitimate
request and failed to aid resclution of the issues about the
alleged enhancements. We attribute this conduct mostly to the
atmosphere of distrust that surrounded the administration of this
contract. Within months afterrthe start of the contract, Brewer
and other DOJ employees had come to question Inslaw's credibility
on key issues (and they can point to specific instances in which
Inslaw made what they felt were inaccurate statements). Likewise,
within a couple of months after the start of the contract, Hamilton
and other Inslaw employees came to question Brewer's objectivity
(and they, too, can peoint to episodes from which they concluded
that Brewer was overtly hostile). In short, there may have been

poor judgment here, but not intentional wrongdoing.
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VII. THE ALLEGATION THAT DOJ WRONGFULLY DISTRIBUTED PROMIS

In addition to claiming that Earl Brian and Hadron illegally
obtained and distributed PROMIS, Inslaw has alleged that DOJ itself
wrongfully distributed PROMIS. These allegations focus on three
separate areas: (1} the claimed use of PROMIS by the FBI in
creating its FOIMS computer program, (2} the installation of PROMIS
in U.S. Attorneys' offices beyond the 20 sites at which Inslaw
installed PROMIS, and (3) the claimed distribution of enhanced
PROMIS to various foreign governments. We will address these in
turn.

A. A Comparigson of FOIMS and PROMIS

1. The Allegation that FOIMS ig Pirated From PROMIS
Inslaw first raised the prospect that the FBI's Field Office

Information Management System ("FOIMS") was a pirated form of
Inslaw's PROMIS software in papers filed with the Bankruptcy Court
in early 1991 in support of its'motion to reopen discovery. To
support this charge, Inslaw relied upon a January 1991 letter from
Terry D. Miller, President of Government Sales Consultants, Inc.,
to FBI Director William Sessions. Miller's letter charged:

I Have [sic] reason to believe that the

software that your agency uses throughout the

U.S. -FOIMS- is stolen.
Miller's letter stated no basis for his belief that FOIMS was
stolen, but urged the Director to investigate.

The FBI did just that. 1In response to Miller's letter, Kier

T. Boyd, the Deputy Assistant Director of the FBI's Technical

Services Division, wrote Miller asking for the basis of his charge,
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including the individual or company from whom the software was
stolen, a description of the software, who stole the software and
when. Miller's reply to the FBI's letter was to charge that the
FBI's response was "defensive." Miller did not provide any of the
information the FBI requested.

Miller's letter and the FBI's response promptly found their
way to Inslaw and were attached to Inslaw's brief in the Bankruptcy
Court. Inslaw's submission essentially charged that, by not
rejecting Miller's charge out of hand, the FBI admitted that FOIMS
was stolen and that FOIMS was PROMIS. In a subsequent affidavit
filed with the Bankruptcy Court, the FBI's Boyd provided the denial
that Inslaw claimed was missing. In his affidavit Boyd stated:

. since learning of Inslaw's assertion
respecting PROMIS, I have reviewed the matter
with the FBI staff responsible for the
development of FOIMS from September 1977 to
the present. On the basis of that review, I
can state that a) the FBI does not use, nor
has it ever used, the enhanced version {(or any
other version) of PROMIS and that b) FOIMS was
developed entirely by the FBI in-house; it is
not based on and does not contain the enhanced
version (or any other version) of PROMIS -- or
any portion thereof.

In subsequent correspondence with the FBI, Miller stated that
he did not know whether FOIMS contained stolen software and
acknowledged that he based his allegations on claims made by
others. Inslaw, however, disagreed. In a submission to us, Inslaw
claimed that an unnamed "senior career Justice Department official"
told Inslaw that John Otto, former Acting Director of the FBI, had

admitted that FOIMS was PROMIS.
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The House Committee Report repeated some of the allegations
that had been made by Inslaw about FOIMS, but did not purport to
answer Inslaw's questions. The Report noted, hbwever, some of the
preliminary steps we had taken during ocur investigation to resolve
the issue.

2. Our Investigation

Early in our investigation of Inslaw's allegations, we talked
to Otto about the admission Inslaw claimed he made. Otto denied
making the statement that FOIMS is PROMIS. Otto told us that he is
essentially "computer illiterate"™ and he had insufficiént technical
knowledge even to discuss such a subject.®®

Nevertheless, because of the importance Inslaw attached to
this issue, we hired ‘an expert consultant to settle the issue
whether FOIMS was derived from PROMIS. Director Sessions offered
us the FBI's complete cooperation and agreed with our request EO
conduct an examination of the FOIMS software. The Director
requested several reasonable security related conditions, including
requiring that our expert have appropriate security clearance. Wwe
agreed with the conditions proposed by the Director.

We asked Inslaw to provide us suggestions on the selection of
an expert and specifically indicated our desire to retain a person
with no previous contact with the PROMIS controversy. Mr., Hamilton

directed us to Marian Heolton, an Inslaw employee. Holton, after

*®Inslaw also suggested to us that the Drug Enforcement Agency
(DEA) also used PROMIS. We spoke with Philip Cammera, from DEA
Information Systems, who told us that DEA used neither PROMIS nor
FOIMS. Instead, DEA used a third case tracking management system
that DEA had developed internally.

-143-



first advising us that she would need to study our request, finally
advised us that the only expert that she could recommend was the
expert that Inslaw had used in the adversary proceeding against the
DOJ. We again explained that we wished to retain an independent
expert who had not previously formed opinions about the PROMIS
dispute. Holton later indicated that she could suggest no one
other than Inslaw's prior litigation consultant. In August 1992,
Inslaw did provide us with a proposed plan for the analysis of
FOIMS.

Despite the absence of any helpful suggestions about an expert
from Inslaw, we retained Professor Dorothy Denning, Chair of the
Computer Science Department at Georgetown University. Professor
Denning had served as a expert for the defendant in a criminal
matter tried before me in the Northern District of Illinois. The
successful defense in that case resulted in the mid-trial dismissal
of the charges. The FBI voiced no objection to ocur choice and
processed her security clearance.

We belleve Professor Denning's impartiality cannot reasonably
be questioned. Professor Denning's credentials are impeccable.
We provided a copy of her curriculum vitae to Inslaw for comment
and received no objections. We also provided the professor with a
copy of Inslaw's FOIMS analysis plan to facilitate her comparison
of FOIMS and PROMIS.

We attempted to reach William Hamilton on three separate
occasions to invite him or another Inslaw representative to the on-

site review of FOIMS at the FBI headquarters. Our calls were not
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returned. We specifically informed Hamilton's office that we would
be at FBI headquarters on January 8, 1993, to review the FOIMS
software. We left a message asking Hamilton to telephone us so
that we would know the identity of the Inslaw representative who
would accompany us during the review. Again, our calls were not
returned. After the close of business on January 7, 1993, the day
before our review, however, Hamilton sent a facsimile transmission
of a letter to the U.S. Attorney's Office in Chicago.

In his lengthy letter, Hamilton reiterated his belief that
FOIMS had been derived from PROMIS. He informed us, however, that
Inslaw did not wish to participate in our comparison of FOIMS and
PROMIS, and speculated that the FOIMS software might have been
switched by the FBI during the course of our investigation.
Hamilton's letter also repeated his request for the appointment of
independent counsel and suggested that the new administration
appoint one. Hamilton also suggested that a "last minute"
examination, i.e., one prior to the appointment of a new Attorney
General, would inhibit his ability to discover the truth. We
proceeded with our investigation without participation by Inslaw.

Before Professor Denning's review, we spoke with Gordon
Zacrep. Zacrep - has been Section Chief of the FBI'sS System
Development Section since 1985. He denied that FOIMS had any
relation to PROMIS. Zacrep told us that the FBI had independently
developed FOIMS and that the FBI had never received a copy of the
PROMIS software. Zacrep offered whatever assistance he and the FBI

could provide to facilitate our review of the software. He offered
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to make available all programmers and support staff we needed to
assist us and any information that we wished to review.

We asked Professor Denning to do whatever she believed was
necessary to evaluate the claim that FOIMS was derived from PROMIS.
Professor Denning viewed both the operation of FOIMS at the FBI
Headquarters and the operation of PROMIS at DOJ. After Professor
Denning's review of the two programs, she told us that there could
be no relation between the two programs. She was eXtremely
confident of her conclusion. She said that the PROMIS software,
which is written in COBOL, is so different from FOIMS that it could
not have served as the platform for the development of FOIMS, which
was written in the NATURAL/ADABASE programming/database management
environment. Professor Denning concluded that the two programs
were S0 obviously different that any further examination of the
source code would be a waste of her time and the government's
money .

We have complete confidence in the'opinions and conclusions of
Professor Denning. We also credit the representations of Zacrep
concerning the origins of the FOIMS software. We conclude that the
FBI's FOIMS software is not PROMIS or any derivative of PROMIS. It
is unfortunate Inslaw declined to participate in the review of the
operation of the two software systems. We are confident that after
seeing the operation of the software, any reasonable person would

readily agree that FOIMS and PROMIS are completely different.
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B. DOJ's Self-Installation of PROMIS

After the expiration of the 1982 contract DOJ began self-
installing PROMIS in additional U.S. Attorneys' offices. The
version of PROMIS that DOJ used to make these installations was the
Prime version of PROMIS that Inslaw had installed at the 20 large
offices listed in the contract, Inslaw now claims, and Bankruptcy
Judge Bason found, that these additional installations violated
Modification 12, which limited dissemination of PROMIS "to the 94
United States Attorneys' Offices covered by the contract." Inslaw
says that Modification 12's reference to 94 offices should be
understood to mean that DOJ could install PROMIS only at the 20
offices designated to receive PROMIS under the contract, and that
as to the other 74 offices DOJ could install only word processing
software. DOJ, on the other hand, takes the position that
Modification 12 had nothing to do with the word processing
software, and that it only agreed to limit dissemination of PROMIS
beyond the various U.S. Attorneys' offices. After reviewing the
entire record, we agree with DOJ, and find that it was neither
improper nor unreascnable for DOJ to self-install PROMIS after the
expiration of the contract.

To begin with, all of the various correspondence and documents
surrounding the execution of Modification 12 refer exclusively to
PROMIS computer software. DOJ's original request was for PROMIS,
and Modification 12 itself recited that its purpose was "to effect

delivery to the Government of VAX-Specific PROMIS computer programs

and dcocumentation reguested by the Government o©on December 6,
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1982. . . ." Similarly, the dissemination restriction contained
within Modification 12 specifically said that the “"Government shall

limit and restrict the dissemination of the said PROMIS computer

software. . ., ." These specific references to PROMIS cannot

reasonably be viewed as intending to cover word processing based
programs as well. Throughout the contract, the statement of work,
and Inslaw's technical proposal, a distinction was always made
between PROMIS and the word processing based software that would
perform PROMIS-like case management functions. When the parties
wanted to refer to word processing software in addition to PROMIS
they knew how to do it. There is no reference to the word
processing software in Modification 12 or in the government's
request for a copy of the contract version of PROMIS.®® 1Indeed,
at least one Inslaw employee admitted at trial that nothing in
Modification 12 requested word processing based software.

Consistent with such a request, Inslaw delivered to DOJ only
PROMIS computer software on April 20, 1983, when it complied with
its obligations under Modification 12. Although Inslaw did deliver
word processing software to DOJ from time to time, this was done
both before and after Modification 12, and never with reference to
Modification 12.

DOJ's interpretation is also far more consistent with the

positions taken by the parties prior to the execution of

As part of its Modification 12 request the government asked
for computer programs developed for extracting data from word
processing based systems. Such programs are separate from the word
processing based systems themselves, and are necessary only to
transfer data to the computer based system.
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Modification 12. 1In negotiating Modification 12, Inslaw wanted to
limit dissemination in order to protect property in which it
claimed a proprietary interest. Yet Inslaw has never claimed any
proprietary interest in the word processing software. Any
reference to word processing software in connection with
Modification 12 would have been unnecessary and superfluous.
Likewise, Inslaw's position from the start, even as explained to
its own lawyers, was that it would give énhanced PROMIS to DOJ at
no extra cost if DOJ would agree "not to disseminate the U.S.

Attorneys' Office version [of PROMIS] beyond the U.S. Attorneys'

Offices, currently numbering 94." (emphasis added)

Bankruptcy Judge Bason's finding that Modification 12 limited
dissemination of PROMIS computer based software to the 20 offices
at which Inslaw installed PROMIS ignores the essential nature of

the contract. The 1982 contract was an implementation contract.

It called for the contractor to install (and tailor) a public
domain version of PROMIS in 20 offices. Although Inslaw was only
obligated to install the contract version of PROMIS at 20 cites,
nothing in the contract purported to limit DOJ's right to self;
install that public domain software at additional offices.
Bankruptcy Judge Bason suggested that a reading of
Modification 12 "in the context-of" the original contract leads to
the conclusion that DOJ agreed to limit dissemination to the 20
designated offices. This makes 1little sense. The original
contract called for Inslaw to implement a version of PROMIS with

which DOJ could do anything, including self-install at other sites.
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Nothing about this “"context" suggests that in negotiating
Modification 12 DOJ intended to give up its right to fully automate
all U.S. Attorneys'! offices with PROMIS if it so chose. Rather,
against this background a much more reasonable interpretation of
Modification 12 is that it operated to eliminate DOJ's right to
disseminate PROMIS ocutside of U.S. Attorneys' offices, but not its
right to self-install PROMIS within the jurisdiction of the EQUSA.

Accordingly, we believe that DOJ's self-installation of PROMIS
did not violate Modification 12.

C. The Alleged International Distribution of PROMIS by DOJ

Inslaw and others have made various allegations about the
international distribution of PROMIS that are independent of the
allegations about Earl Brian and Hadron. They allege that DOJ
distributed a proprietary version of PROMIS to various foreign
governments around the world for use in intelligence and law
enforcement operations. We have found no evidence to support these
claims.

DOJ personnel (and internal memoranda) tell us that only
public domain versions of PROMIS (0ld PROMIS and the Pilot Project
version) have been distributed. There 1is one documented
international distribution. In May 1983 DOJ responded to a reguest
from an Israeli official by giving him a copy of 01d PROMIS. The
House Committee found that "it was uncertain" what version DOJ
actually turned over., Although we do not know what evidence the
House Committee had before it when it made this statement, it

appears to us that every available piece of evidence indicates that
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it was the LEAA version, Indeed, the allegation that there was
something sinister about the distribution to Israel leaves
unanswered the guestion of why DOJ would go to all the trouble of
documenting the fact that it was giving a copy of PROMIS to Israel
if this was some sort of covert operation. As far as we can tell,
the allegation that DOJ distributed enhanced PROMIS internationally
is pure speculation, for which there is absolutely no evidentiary
support.’®

Admittedly, our investigation of the claimed international
distribution of PROMIS by DOJ has not proceeded past the
preliminary stages. We do not believe that it needs to.
Theoretically, we could continue our investigation of this subject
by contacting various foreign governments, asking them to provide
us with the source code to their law enforcement software, and then
hiring an expert to compare that software to PROMIS. We do not
think this is a prudent course to take for a number of reasons, not
the least of which is the failure of Inslaw's other allegations of
excessive distribution and criminal conspiracies to withstand

scrutiny. Given the enormity of wundertaking a full scale

The House Committee also investigated allegations that the
Canadian Government was using PROMIS. According to the Committee
Report, all of the Canadian government officials with whom
Committee investigators spoke told them that the Canadian
government was not using PROMIS or PROMIS derivatives. The Report
indicates that the Committee was unsatisfied with the degree of
cooperation provided by the Canadian government, and therefore felt
that it was "thwarted in its attempts to support or reject the
contention" that the Canadian government was using PROMIS. The
Report identifies no reason why the Committee would believe that
the cCanadian officials with whom they spoke were 1less than
truthful. .
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international investigation of these allegations, we feel that it
would be an irresponsible use of the taxpayers' mcney to initiate
this type of internaticnal fishing expedition where there 1is so

little reason tc believe that we would find evidence of a crime or

cther wrongdoing by the government.
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VIII. THE ALLEGATION THAT DOJ OBSTRUCTED THE
REAPPOINTMENT OF BANKRUPTCY JUDGE BASON

Three months after announcing his ruling on liability in
Inslaw's adversary proceeding, Bankruptcy Judge Bason was informed
that he would not be reappointed as the bankruptcy 5udge for the
District of Columbia. The Merit Selection Panel {the "Panel") that
reviewed the candidates for the position had recommended another
attorney as its top choice for the job. The D.C. Circuit's
Judicial Council essentially agreed with that recommendation, and
the Court of Appeals, which made the actual selection, adopted that
choice. Almost immediately, Bason suggested that DOJ must have
improperly influenced the selection process in retaliation for his
ruling in Inglaw.

We reviewed documents and interviewed numerous people who were
involved in this matter, including those attorneys with DOJ who
have been suspected of having obstructed Bason's reappointment. We
found no evidence that anyone tried to influence the selection
process improperly.’! Indeed, we found evidence of only one

relevant communication between anyone associated with DOJ and

IaAs part of our investigation, we reviewed certain records of
the Merit Selection Panel and of the U.S. Court of Appeals for the
D.C. Circuit. Those records were made available to us only upon
our promise that they would not be disclosed beyond the Office of
the Attorney General without the permission of the Chief Judge of
the U.S. Court of Appeals for the D.C. Circuit. Those records
largely confirmed information that we had already obtained from
other sources, without a pledge of confidentiality. There was
little new information. None of the new information--such as the
precise vote of the Court of Appeals or the comments of individual
judges--affected our analysis. Accordingly, we have avoided
reporting any information which would require the permission of the
Chief Judge prior to disclosure of that information beyond the
Office of the Attorney General.
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anyone involved in the selection process. Specifically, the then
Chief of the Civil Division for the U.S. Attorney's Office for the
District of Columbia, who had been nominated and was awaiting
confirmation for the District Court, provided to the chair of the
Panel a copy of Judge Bason's oral ruling on liability in the
Inslaw case.’?

The deliberations of the Panel and the Court are confidential.
Nevertheless, we were provided access to confidential documents of
the Panel and Court, and we interviewed members of the Panel.
Although it was not part of our task to discover why Bankruptcy
Judge Bason was Dot reappointed, we learned enough to reach
conclusions on that subject. For example, we learned that
opposition to Bason's reappointment was not limited to the Chief of
the Civil Division of the U.S. Attorney's Office for the District
of Columbia. The Panel also heard from bankruptcy practitioners,
including a former bankruptcy Jjudge, who opposed Bason's
reappointment fOr reasons wholly unrelated to Inslaw. Indeed, two
members of the Panel advised us that the Inslaw ruling did not
influence the Panel unfavorably toward Bason. In short, there is
every indication that the decision was not influenced significantly

by either DOJ or the ruling in Inslaw.

2Judge Bason did not issue his written opinion until after the
Court of Appeals decided not to reappoint him.
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A. The Selection Process

1. The Vacancy

On February 8, 1984, George Francis Bason, Jr., was appointed
to £ill the vacancy created by the resignation of the District of
Columbia's only bankruptcCy judge, Roger Whelan. Shortly after that
appointment, Congress passed the Bankruptcy Amendments and Federal
Judgeship Act of 1984. That Act established the expiration of
Judge Bason's term as four years after his appointment -- that is,
February 8, 1988. The Act also authorized the Judicial Conference
of the United States to prescribe regulations for the selection of
bankruptcy judges.

2. The Merit Selection Panel

In March 1985, the Judicial Conference promulgated regulations
that permitted the judicial councils of each circuit to establish
a merit selection panel to submit to the Judicial Couhcil the names
of the best qualified candidates, and for the Judicial Council to
submit the names of the three best céndidates to the Court of
Appeals.

The first opportunity for the federal judges in the District
of Columbia to use this procedure was in 1987 -- prior to the
expiration of Judge Bason's term. Judge Bason sought reappointment
aven bgfore adoption of the selection process. He did so in May
1987 by letter to Chief Judge Patricia Wald of the United States
Court of Appeals for the D.C. Circuit. In June 1987, the Circuit

Executive sent the Chief Judges of the District Court and the Court
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of Appeals a memorandum proposing a selection process consistent
with the regulations prescribed by the Judicial Conference.

Following these procedures, Chief Judge Aubrey Robinson of the
district court recommended four persons for membership in the Merit
Selection Panel ("Panel"). Chief Judge Wald invited all four
persoﬁs to serve on the panel, and each accepted the invitation.
They were District Judge Norma H. Johnson, Dean Jerome A, Barron,
Wesley Williams, Jr., and Thomas C. Papson. The letters of
invitation were sent to the prospective panelists during the first
week of August 1987, just as testimony in the Inslaw case before
Judge Bason was concluding. There has been no suggestion that the
concurrence of these events was due to anything other than pure
coincidence.

3. The Panel's Consideration of the Inslaw Ruling

Thereafter, the Panel solicited applications, interviewed the
candidates and contacted references. Judge Norma Johnson, who
chaired the Panel, also solicited her colleagues' views of Judge
Bason. It was during this process that Judge Bason ruled orally
that DOJ had stolen and converted Inslaw's software. His written
opinion came later. Judge Johnson had previously read about the
case in the newspaper, but she had no genuine understanding Qf the
Bankruptcy Court's role in the case until Bankruptcy Judge Bason's
oral ruling of September 28, 1987, was brought to her attention.

Judge Johnson initially recalled to us that it was one of the
district judges who recommended that she obtain a copy of the

transcript of Judge Bason's oral ruling in Inslaw. Because
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information presented to the Panel was viewed as confidentiail,
Judge Johnson initially declined to disclose the judge who directed
her to the Inslaw ruling without first consulting that person.
Upon contacting the Jjudge who she believed provided the
information, she discovered that she had been mistaken. It was not
that judge who directed her to Bason's ruling; it was District
Court Judge Royce Lambreth.

a. AUSA reported Inslaw ruling to Civil Division
Chief

Judge Royce Lambreth was confirmed for the United States
District Court for the District of Columbia on November 13, 1987.
On the date of Judge Bason's oral ruling, September 28, 1987,
Lambreth was still the Chief of the Civil Division for the U.S.
Attorney's Office for the District of Columbia.

The U.S. Attorney's Office for the District of Columbia
maintained a file on the Inslaw case, but no one in that office
performed any substantive work on the case. The file was opened
because, by statute, Inslaw's complaint against DOJ had to be
served on that office. Patricia Froman, the Assistant U.S.
Attorney who handled nearly all bankruptcy cases that were filed in
the District of Columbia in which the United States was a creditor,
was assigned the file when the complaint was received. Attorneys
from DOJ immediately notified Froman that they would handle the
case. They did so. This is not an unusual arrangement for
complicated cases or, for that matter, for any case in which DOJ

has prior involvement. DOJ assumed full responsibility for the
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case, and the U.S5. Attorney's Office assumed none. In fact, no one
in the U.S5. Attorney's Office followed the case formally.

USAO Civil Chief Lambreth periodically spoke to Stuart
Schiffer, the Deputy Assistant Attorney General of DOJ's Civil
Division, about various cases. Inslaw was mentioned only in
passiﬁg. Although he cannot recall any specific discussion of
Inslaw, Schiffer advised us he almost certainly revealed his
displeasure with Bason to Lambreth by joking that Lambreth's office
should assume responsibility for the problematic. case. Schiffer
never encouraged Lambreth to speak to the Merit Selection Panel
about Judge Bason. Nor did Lambreth indicate that he had or was
going to speak to the Panel. The subject simply never arose.”’

Ultimately, Lambreth did communicate with a Panel member., but
this communication was not prompted by anything Schiffer said.

Rather, Lambreth's contact with the Chair of the Panel resulted

lgchiffer's knowledge of Judge Bason was limited to that
derived from his experience with the 1Inslaw case. Schiffer
believed that persons with greater experience with Bason would be
better suited than he to assess Bason's qualifications for the
bench. He assumed (indeed, hoped) that if the Inslaw case was not
an isolated incident, some person or persons who were knowledgeable
about Bason would oppose Bason's reappointment. Schiffer advised us
that he did not know Lambreth would complain about Bason and that
he did not complain to Lambreth about Bason in the hope that
Lambreth would address the Panel. Cynics may point to this
communication between Lambreth and Schiffer as evidence that the
Department secretly campaigned to retaliate against Bason because

of his rulings in Inslaw. We found no evidence of any such
campaign. We also note that it is entirely appropriate for a

Deputy Assistant Attorney General of the Department of Justice to
discuss with a Civil Chief of a United States Attorney's Office
cases that are pending in that Chief's district. Such discussions
should be open and candid and might properly include criticisms of
particular rulings.
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from the special interest that one of the Assistants in Lambreth's
Division had in the Inslaw case.

That Assistant was Patricia Goodrich Carter. She had preceded
C. Madison Brewer as project manager at EQUSA for the
implementation of PROMIS. She had no contact with the project
after Brewer replaced her until Inslaw filed its complaint against
DOJ. After the complaint was filed, one of the attorneys from DOJ
questioned her to determine whether her.testimony might be useful
at trial. When it was determined that Carter would@ not be a
witness at trial, she was advised that she was free to observe the
trial. She attended the opening statements and heard at least
William Hamilton's testimony. She was also present for Judge
Bason's oral ruling on liability.

Carter regardeqd Bason's ruling as truly unbelievable. She had
heard Hamilton's testimony regarding Brewer's Qeparture from the
Institute, which sounded to her like a fairly amicable separation.
She was amazeqd therefore at Judge Bason's conclusion that Brewer's
conduct toward Inslaw resulted from personal animosity for having
been fired. ©She was similarly amazed at the conclusion that DOJ
stole Inslaw's software by trickery and fraud.

Carter recalled that after hearing the oral ruling, she bumped
into Royce Lambreth in a common area of their office. She told him
about the ruling and expressed her amazement. He invited her to his
office to describe the ruling in greater detail. Carter assumed
that Lambreth's interest in the matter arose solely from his being

Chief of the Civil Division and having a concern as a government
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attorney about a decision rfrom their district that harshly
criticized the government.

Thereafter, Lambreth received a copy of the transcript of the
ruling. How and when he obtained the transcript are uncertain, for
no one recalls precisely who obtained a copy of the ruling for the
U.s. Attorney's Office.” Nevertheless, there is no question that
one was obtained. Carter still has a copy. Pat Froman, who
handled most bankruptcy cases in the District of Columbia for the
government, also had a copy in her files prior to her retirement.

b. Royce Lambreth reported Inslaw ruling to Judge
Johnson

Lambreth either delivered a copy of the transcript of Bason's
ruling to Judge Norma Johnson or suggested that she obtain a
copy.’® Although Lambreth did not comment on the ruling, it was
clear to Judge Johnson from his tone or his words that he viewed

the ruling as reflecting unfavorably on Judge Bason.

"copies of the printed transcript of the opinion were
delivered to Inslaw's attorney, DOJ's attorney and the Clerk of the
Bankruptcy Court on the day following the ruling, that is,
September 29, 1987. Lambreth recalled that he asked Pat Froman,
the Assistant in that office who handled most bankruptcy cases in
the District of Columbia for the government, to obtain the opinion.
Froman recalled telling Lambreth, at his invitation, her
unfavorable opinion of Judge Bason, but she has no recollection of
being asked to obtain or of obtaining the Inslaw ruling.

Lambreth cannot now recall whether he delivered the
transcript or merely referred Judge Johnson to it. Judge Johnson
initially recalled that a young man from the Circuit Executive's
office who assisted her obtained a copy after another Jjudge
suggested she obtain it. After contacting Judge Lambreth at our
request, Judge Johnson recalled that he handed her a copy of the
transcript and said something to the effect of "You ought to see
this."
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Lambreth brought Bason's ruling to Judge Johnson's attention
because he wanted to avoid "blindsiding” the other judges on the
committee that he imagined would vote .on Judge Bason's
reappointment.’ More specifically, Lambreth correctly assumed
that he would be confirmed and sworn in to the District Court prior
to the selection of a bankruptcy judge for the district. He
erroneously believed, however, that he would have a role in the
selection process. Being unfamiliar with the new rules for the
selection of bankruptcy judges, Lambreth believed that the District
Judges would make that selection. He wanted Judge Johnson to be
aware of Bason's ruling in Inslaw so she and the other District
Court judges would not be surprised when he joined the court and
made known his opposition to Bason's reappolntment.

Lambreth's opposition to Bason's reappointment was not based
exclusively on his reading of the Inslaw ruling. Lambreth also
solicited the views of AUSA Patricia Froman who had worked in the

U.S. Attorney's Office for many vears and had appeared before many

*Judge Lambreth is not certain whether he directed Judge
Johnson's attention to the Inslaw ruling before or after he became
a judge. Although the fact has relatively minor significance for
our purposes, we conclude that the event occurred while he was
still with the U.S. Attorney's Office but shortly before he became
a judge. Judge Johnson knows that she obtained and read the Inslaw
ruling before Veterans' Day of 1987 because that is the day that
the Panel held a hearing regarding Judge Bason. Judge Johnson had
invited attorney Charles Work to appear at the hearing upon reading
in Bason's opral ruling that Work represented Inslaw. Prior to
reading Bason's oral ruling, Judge Johnson did not realize that
Work, whom she knew previously as an Assistant U.S. Attorney, did
any bankruptcy work. Because Judge Lambreth was not sworn in until
November 16, 1987, it appears to us that he must have directed
Judge Johnson's attention to Bason's ruling prior to his assuming
the bench. '
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bankruptcy Jjudges, including regular appearances before Judge
Bason. Froman described Bason to Lambreth as courteous and likable
but often unfair. She described Bason's tendency, in her opinion,
to "bend over backwards" to favor debtors. According to Froman,
she cited an egregicus example and noted that Bason often allowed
debtors "one more chance" after they had already been given many
chances to comply with prior orders. Froman told Lambreth that the
government would be better off if Bason were not reappointed.

Lambreth did not discuss with either Froman or Carter the fact
that he spoke with Judge Johnson. Indeed, both of them assumed
that information regarding Judge Bason was of interest to Lambreth
solely in his capacity as Chief of the Civil Division in the
district in which Bason presided. Lambreth himself regarded his
conversation with Judge Johnson as a confidential judge-to-judge
communication on a matter in which they both had, or soon would
have, an interest as judges.

C. The Panel considered the Inglaw ruling

After obtaining a copy of Judge Bason's oral ruling in Inslaw,
Judge Johnson circulated copies to the Panel members. It was the
only judicial opinion that was circulated. Although Judge Johnson
presented the opinion without commentary, at least one Panel member
perceived that the opinion was presented, not because it revealed
great wisdom or scholarship, but because it reflected unfavorably
on Judge Bason's suitability for the bench.

According to three Panel members, the Panel discussed Bason's

ruling at one of its meetings and found nothing untoward about it.
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It appeared to the Panel to be simply one judge‘’s opinion on a
fact-specific matter about which the Panel did not know the facts.
One Panel member said he derived little infofmation about Bason
from the opinion other than the fact that Bason was not timid. The
Panel members agreed that the Inslaw opinion should not influence
their evaluation of Judge Bason.”’

We reviewed the materials of the Panel that have been
maintained by the Circuit Executive. Those materials include notes
of the Panel and of the Judicial Council. There is no indication
that the Inslaw ruling played any role in the process.

d. Our Conclusions Regarding Lambreth's
Communication With Judge Johnson

Assuming (contrary to the information we received) that the
Inslaw ruling did influence the Panel's e&aluation, we find nothing
untoward in the fact that Royce Lambreth brought that ruling to the
attention of Judge Johnson, who circulated it to the other Panel
' members. Lambreth had an interest in the matter which was
different than that of most bankruptcy practitioners. He was soon
to be a member of the District Court that presided over Judge
Bason, He had every reason to try to influence the selection
process to select a bankruptcy judge in whom he had confidence.

Lambreth told us that he was motivated to speak with Judge

Johnson exclusively because of his expeétation that he would soon

""Phis statement 1s contradicted somewhat by the statement of
Attorney Charles Work, who advised us that Judge Johnson asked that
he speak to the Panel about Inslaw because Judge Bason's
reappointment was "in trouble."™ Work assumed that the "trouble"
resulted from the Inslaw ruling.
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preside on the District Court. We do not doubt his statement.
Indeed, he apparently told no one in his office of his plans or of
his communication with Judge Johnson, although he may have
discussed Bason with other soon-to-be fellow judges.

Regardless of Lambreth's motivation, he nonetheless was a
government attorney at the time he spoke with Judge Johnson. Thus,
we have considered whether it is proper for a government attorney
privately to approach the Chair of a Merit Selection Panel to
express his views. We conclude that such an approach is proper,
and Lambreth's approach of Judge Johnson was proper even if he did
so sclely as a government attorney ihterested in opposing the
appointment of a judge whom he regarded as unfair to the
government .’?

There is no legal or ethical obligation that prohibits an
attorney from communicating his or her views or those of a client
to a panel that is considering the appointment, reappointment or
advancement of a judge about whom that attorney has information,
whether positive or negative. Indeed, that is the way the merit
selection system is supposed to work. 2all interested parties are
encouraged to express their opinions, and the panel weighs those
opinions and the source of those opinions and determines
independently which candidate is best for the position. Obviously,

a Merit Selection Panel cannot create a complete profile of a

*Whether DOJ itself may properly take a position in favor of
or opposed to a particular judicial candidate is a different
question as to which we express no opinion.
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candidate if an entire class of interested persons self-censors its
criticism.

Insofar as Lambreth may be criticized for wusing his
Circumstance as a soon-to-be judicial officer to influence the
Panel, we think the criticism is unfounded. As Chief of the Civil
Division for the U.S. Attorney's Office in Bason's district,
Lambreth was in a unique position to collect information regarding
Judge Bason. He should not have been precluded from communicating
that information to Judge Johnson simply because he expected soon
to be her colleague. Indeed, as we have noted, that expectation
gave him all the more reason to express his views. additionally,
Lambreth apparently collected information about Bason to satisfy
himself that the Inslaw ruling was not an isolated incident. Yet,
he communicated no information to Johnson other than the Inslaw
ruling and a tone of voice that allowed Judge Johnson to surmise
Lambreth's negative view of Bason's ruling. His conduct bespeaks
restraint, not a campaign to unseat Bason in retaliation for the
Inslaw ruling.

Finally, no one we interviewed described Judge Johnson as
anything less than fiercely independent, a view that she shares.
To the degree that Royce Lambreth attempted to influence dJudge
Johnson in his capacity as either an Executive Branch employee or
a prospective judicial officer, the effort had little effect,
according to Judge Johnson. She considered the Inslaw ruling along
with all the other information the Panel received. She obviously

was not greatly influenced by the fact that the ruling came to her
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from Lambreth. When we first spoke to her, she did not even recall
that it was Lambreth who gave her the opinion.’”

4. Opposition to Bason From Qutside DOJ

Royce Lambreth was not the only person who communicated
opposition to Judge Bason to the Panel. The Panel also solicited
views from attorneys who practiced before Judge Bason. (For the
other candidates, the Panel solicited comments from references,
supervisors and opposing counsel, as ié discussed below). One
lawyer who commented negatively about Judge Bason to the Panel was
Roger Whelan, the bankruptcy judge who preceded Bason. Whelan, a
practicing bankruptcy attorney, reportedly had received complaints
about Bason from several of his colleagues. According to Whelan,
these attorneys shared his view that Bason was pro-debtor and too
slow in making decisions. Whelan reported these views to the Panel
by telephcne.

Whether there is any truth to the charge that Judge Bason did
not administer his docket efficiently is not especially relevant to
our investigation. What is relevant is the perception that Judge
Bason was a poor administrator. This perception, accurate Or not,

was made known to the Panel at least by former Judge Whelan and

“when Judge Johnson spoke to the Senate Subcommittee, she
apparently alsco did not recall that the t