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This responds to your Freedom of Information Act (FOIA) appeal dated || 2
received for processing by the Overseas Private Investment Corporation (OPIC) on [ NG
You appealed the following portions of the initial determination:

1. “There was no release of segregable releasable portions in the ‘title’ field; rather all the ‘title’
field entries were denied in their entirety. . ..

2. “The document classification field is not properly withheld under the exemptions cited—there is
no legitimate reason for this.

3. “The records provided are all dated from 2016. It does not seem credible that all of the contents
of the classified inventory ALL date from 2016; that there are no contents of the classified
inventory that date before that year.

4. “Furthermore, the numbers of the document begin with 16-0037, which seems unlikely.”

The first two points can be grouped together as dealing with the applicability of OPIC’s
exemptions for withholding and the second two points can be grouped together as dealing with the
adequacy of OPIC’s search. This determination will first address Points 3 & 4 and then Points 1 & 2.
Your appeal is denied in part and granted in part.

OPIC’s initial search was inadequate.

Points 3 & 4 of your appeal indicate that you believe OPIC’s search was inadequate and that
additional records exist because the released Document Control Registry (Registry) began at number 37
and did not contain records from before 2016.

I requested that OPIC’s Security Office manually search all containers within the secure room in
order to certify that additional pages of the Document Control Registry were not present in the room.
Upon their search, additional pages of the FY2016 Registry were located, beginning with number 1, and




pages of a FY2014 Registry were also located. No FY2015 Registry was located, however the Director of
Security has informed me that to be best of his recollection, the FY2014 Registry had continued in use
through FY2015 and a new Registry and numbering system were not started until FY2016. The inclusion
of some FY2015 dates on the FY2014 Registry tend to support this usage.

Accordingly, this portion of your appeal is granted.

OPIC can waive the use of Exemption b(5) on some of the information in the Document Title field to
release segregable information, however the majority of the withholdings are appropriate.

Your appeal does not dispute the applicability of Exemption b(5) to the information in the
Document Title field as explained in the initial determination, rather you appeal the determination that
there is no segregable information which can be released. The FOIA requires agencies to release “any
reasonably segregable portion of a record” that is left “after deletion of the portions which are exempt.”
5U.S.C. § 552a(b) (2012).

The initial determination held that the redactions were necessary to protect “sensitive
information sent to OPIC by another agency for OPIC’s knowledge in making agency decisions.” | have
reviewed the Document Title field and determined that when the underlying data only provides
information on the type of document and that the document is classified, this is not sensitive
information and need not be withheld. Accordingly 1 have directed the FOIA Office to re-process the
previously released Registry and the newly discovered Registries to segregate and release this
information.

On initial determination, all withheld information in the Document Title field was also marked as
withheld under Exemption b(6), which protects personal privacy unless it is outweighed by the public
interest. Personal privacy cannot be waived by OPIC, however it was used only to withhold the names
of individuals. See Dept of the Air Force v. Rose, 425 U.S. 352, 372 (1976). | have directed the FOIA
Office to re-process the previously released Registry and the newly discovered Registries to mark only
this information with Exemption b(6) to make the redaction markings more accurate.

Accordingly, this portion of your appeal is granted.

OPIC properly withheld the Document Classification field under Exemption b(5), however in light of
other withholdings, the application of Exemption b(6) is unnecessary and has been removed.

Point 2 of your appeal addresses all withholdings made to the Document Classification field.
The initial determination withheld this information under Exemptions b(5) and b(6), each of which will
be addressed separately.

Exemption b(5) incorporates the deliberative process privilege which protects records which are
inter or intra agency as well as pre-decisional and deliberative. See Jordan v. Dept of Justice, 591 F.2d
753, 774 (D.C. Cir. 1978) (en banc). The classification level of a document is information OPIC received
from another agency and reflects the sensitivity level of the originating agency’s advice.? The
classification level of the advice is an integral part of the advice and other agencies would not be willing
to provide this advice to OPIC without the classification labels and protection. Accordingly, protecting

! Note that one entry on the Registry was for a “Sensitive But Unclassified” document. As this is not classified information, this
information is released.
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this information would go straight to one of the three consistently recognized policy purposes of the
deliberative process privilege—encouraging open and frank discussions with decision makers. See Natl
Labor Rel’'n Bd. v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975). Exemption b(5) is therefore properly
applied to information about the document’s classification.

Exemption b(6) is applied when the private interest in keeping personal information private is
greater than the public interest in disclosure. Dept of the Air Force v. Rose, 425 U.S. 352, 372 (1976).
The only public interest relevant in a b(6) inquiry is the public interest in knowing what the government
is up to. Dept of Defense v. Fed. Labor Rel'n Auth., 510 U.S. 487, 497 (1994). Exemption b(6) was
applied to both the Document Classification field and the Custodian fields (Custodian Name and
Custodian Signature) in order to protect the individuals listed in the Custodian fields. Revealing both
data sets together would reveal the security clearance of an individual, however this information would
be protected if only one of the two sets were released. Your appeal does not dispute the application of
Exemption b(6) to the Custodian fields. As the withholding of the Custodian fields is sufficient to protect
the privacy interest, | have directed the FOIA Office to remove Exemption b(6) as grounds for
withholding the Document Classification field.

Accordingly this portion of your request is denied in part and granted in part.

Conclusion

Your appeal is denied in part and granted in part. Judicial review is available to you in the
United States District Court for the judicial district in which you reside or maintain your principal place of
business, or in the District of Columbia.

As part of the 2007 FOIA amendments, the Office of Government Information Services (OGIS)
was created to offer mediation services to resolve disputes between FOIA requesters and Federal
agencies as a non-exclusive alternative to litigation. Using OGIS services does not affect your right to
pursue litigation. You may contact OGIS in any of the following ways:

Office of Government Information Services
National Archives and Records Administration
Room 2510

8601 Adelphi Road

College Park, MD 20740-6001

E-mail: ogis@nara.gov
Telephone: 301-837-1996
Facsimile: 301-837-0348
Toll-free: 1-877-684-6448
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Questions about this appeal determination may be directed to OPIC’s Administrative Counsel,

Nichole Skoyles, at 202.408.6297. Please include FOIA Appeal Number [ i~ 2!
correspondence regarding this appeal.

Sincerely,

“ X
Barbara K. Day

Deputy General Counsel
Overseas Private Investment Corporation
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