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The cover is based on an 1898 photograph of the Belgian ship
Belgica by moonlight while trapped in pack ice in
Antarctica’s Bellingshausen Sea from March 1898 to March
1899. The photograph is used with the permission of the
Nationaal Scheepvaartmuseum, Antwerp. Belgica, under the
command of Captain Adrien de Gerlache, was the first vessel
to ‘“‘winter over’’ in the Antarctic. Serving in Belgica were
Roald Amundsen, the Norwegian explorer who was the first
to reach the South Pole in 1911, and Dr. Frederick Cook, an
American who later claimed to be the first person to reach
the North Pole.
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American scientist on the South Polar Plateau.
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Foreword

Working together under the highly successful Antarctic
Treaty of 1959, the United States and other nations have quietly
and peacefully pursued exploration and scientific research in
Antarctica. The treaty, however, could be subject to major revi-
sion in 1991 and possibly even elimination. It is therefore impor-
tant to review US national interests in anticipation of a new
treaty arrangement that may necessitate modifying US policy
toward Antarctica.

Frank Klotz examines Antarctica before the 1959 treaty,
and then scrutinizes the operation of the treaty itself. In doing
so, he notes that three significant challenges to continued coop-
eration in the Antarctic have arisen despite 30 years of interna-
tional cooperation. First, as the world has become more aware of
dwindling natural resources, the modest discoveries in the Ant-
arctic are attracting more attention. Second, certain nations. not
signatories to the treaty, have questioned the right of the treaty
members to control resource development. Third. disputes over
territorial sovereignty remain to be resolved.

As competition for resources increases, the issue of “‘who
owns the Antarctic’’ could lead to contention. This thoughtful
study provides a sound framework for crafting a US strategy on
these emerging Antarctic issues.

J. A. BALDWIN
Vice Admiral, US Navy
President, National Defense University

Xiii



Preface

Most works on the Antarctic describe the region with a
series of forbidding extremes. The continent is said to be the
coldest, driest, highest, windiest, and most remote place on
earth. At least one other extreme merits inclusion on this list:
Antarctica also is the most neglected continent in both the prac-
tice and study of American national security policy.

The reasons for this neglect are not hard to fathom.

Precisely because of all Antarctica’s extremes, only a hand-
ful of Americans have ever expressed an interest in the region.
During the late eighteenth and early nineteenth centuries, sailors
from New England explored the waters of the Southern Ocean in
search of seals for trade. Later, commercial exploitation of the
region’s living resources gave way to heroic feats by famous
explorers. The adventures of Roald Amundsen, Robert Falcon
Scott, and Admiral Richard Byrd opened up the Antarctic in
both a literal and figurative sense, as the popular imagination
became seized with the haunting images of the last earthly
frontier.

Yet, for all its majestic beauty, the Antarctic never pos-
sessed sufficient wealth or strategic significance to command
broad and sustained attention from the American body politic.
Even as more Americans became aware of the region, Antarctica
remained the province of the few. Indeed today, it is populated
only by a small circle of scientists, and the civilian and military
officials who support their research.

Not surprisingly then, US decisionmakers have generally
paid only scant attention to Antarctica. Consequently, policy
toward the region traditionally has suffered from a lack of strong
direction from the top and a corresponding air of ambivalence.
For example, in the first half of this century, the State Depart-
ment carefully laid the foundation for a territorial claim there.
However in the end, the United States never mustered the

Xv
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wherewithal to assert such a claim, even though seven other
nations did.

Despite the relatively low priority assigned to Antarctica
within US Government circles, the United States nevertheless
has been one of the most active nations in the region, as well as
one of the most influential players in the international politics of
the continent. The United States in fact took the lead in negotiat-
ing an agreement to end international competition for Antarctic
territory and to promote cooperation ‘‘on the ice.”’

The resulting Antarctic Treaty of 1959 and its associated
procedures and measures—commonly referred to as the Antarc-
tic Treaty system—have successfully governed the activities of
nations in the region for nearly 30 years. The treaty reduces the
potential for armed conflict in Antarctica by suspending all
claims to territory and by ‘‘demilitarizing’’ the continent and its
adjacent waters. The treaty also provides for virtually unre-
stricted access to the region for scientific and other peaceful pur-
suits. At the same time, the treaty establishes a process for its
signatories to consult regularly on problems affecting the region.
This consultative process has yielded an impressive body of
national law and international agreements regulating Antarctic
affairs. The United States continues to be one of the staunchest
supporters of this system, because the system has protected vir-
tually every American interest in the region.

Though the treaty system has worked remarkably well to
date, its continued operation should not be taken for granted.
The treaty has no expiration date. However, starting in 1991,
any consultative party to the treaty (a term defined later) can call
for a formal review that ultimately could result in significant
revision or even the demise of the treaty. At the moment, no
nation appears intent on invoking this provision of the treaty.
Nevertheless, the existing treaty system is under pressure from
several quarters. This pressure has three interrelated
components.

First, interest in the potential living and mineral resources
of the Antarctic is growing in response to perceived shortages
elsewhere in the world and tantalizing discoveries (for example,
traces of hydrocarbon gas) in the region. The treaty, however,
does not address resource development. To fill this gap, the
treaty members already have put into place systems to regulate
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sealing and fishing in the Southern Ocean. They are now coming
to grips with the more difficult task of setting up mechanisms for
regulating possible oil and mineral activities in Antarctica.

Meanwhile, several developing countries have challenged
the right of the Antarctic Treaty nations to make rules governing
resource development in the region. The treaty opponents have
asserted that any resources discovered in Antarctica ought to be
equitably distributed among all nations, not just the privileged
few who are parties to the treaty. Accordingly, critics have
called for the creation of a new system to manage Antarctic
affairs—one that involves the entire world community in any
decisions affecting Antarctic resources.

Finally, while the treaty system reacts to these pressures,
the unresolved question of territorial sovereignty lurks just
beneath the surface. As one scholar aptly put it, the Antarctic
Treaty never answered the question of ‘*who owns the Antarc-
tic?”’" However, as interest in resource development has grown,
ownership issues have become more pressing. Failure to resolve
these issues in a manner satisfactory to all parties with territorial
claims conceivably could lead one or more countries to conclude
that their national interests would be better served by ignoring
the treaty altogether and attempting to exercise direct control
over Antarctic territory.

Because of these pressures, the Antarctic Treaty—which
has been the comnerstone of American policy in the region for a
generation—could be in danger of significant revision, or even
collapse. Without the treaty, the scrambie for control over the
continent that marked the pre-treaty era could resume, with a
corresponding increase in the potential for armed conflict.

Given the ever-present risk of renewed competition and
conflict in the region, Antarctica can no longer remain the exclu-
sive province of a handful of specialists. Rather, officials from
several different sectors of the policy community—including
those concerned primarily with national security issues—must
become engaged in questions concerning the nature, level, and
costs of American activities in the region. Decisions affecting

*Evan Luard. ‘“Who Owns the Antarctic?"", Foreign Affairs. Vol. 62,
No. 5. Summer 1984, pp. 1175-93.
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the number and location of Antarctic stations, for example, or
the scope of the American military involvement in supporting
scientific activities on the ice cannot be framed solely in terms of
the specific requirements for conducting research. They also
must address the larger and far more important issue of the abil-
ity of the United States to project its influence into the region,
either to buttress the status quo or have a large voice in framing
alternatives.

In defining specific policies for the Antarctic over the next
decade. American officials ought to be guided by a coherent and
integrated strategy that relates fundamental objectives in the
region to the resources available to support them and constraints
imposed by the international and domestic policy context. This
study seeks to provide basic data and the framework necessary to
devise such a strategy. It does so by providing the general reader
with background information on the international political status
of Antarctica; operation of the Antarctic Treaty system; current
American activities on the ice; and recent developments that may
ultimately force a change in the treaty system and, with it, a
change in basic American policy toward the region. The final
section suggests basic criteria to guide American officials in
defining the precise elements of US policy in the Antarctic in the
years ahead, including the role the American military can and
should play in implementing that policy.

The importance of developing a coherent, forward-looking
strategy to guarantee that American interests are met in the Ant-
arctic should not be underestimated—even if the region rarely, if
ever, appears on the front page of leading newspapers. Prior to
1982, only a handful of people in the defense policy community
knew the location, much less the tangled history, of a set of
islands very close to the Antarctic both in geography and history:
the Falklands (or Malvinas). Yet, in the spring of that year, two
American allies (Great Britain and Argentina) waged a costly
war over this remote territory, clearly demonstrating the wide-
ranging consequences of territorial disputes that get out of hand.

For now and for the foreseeable future, the Antarctic is
calm, governed by a treaty often hailed as a model for interna-
tional cooperation. However, disputes over sovereignty—every
bit as contentious as the dispute over the Falklands—could erupt
under the right (or wrong) set of circumstances, plunging two or
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more countries into the very conflict the Antarctic Treaty system
thus far has averted.

The individual policy and programmatic choices made
today concerning the size and scope of American activities on
the ice will directly bear on US influence in Antarctic diplo-
macy. That influence, in turn, will help decide whether the Ant-
arctic remains peaceful.
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Chronology

Discovery and Early Exploration

Early exploration of Antarctica motivated primarily by commer-
cial interests, though imperial ambition and scientific curiosity
also play roles.

1772-75

1820

1821

1820s
and 1830s

1835-41

1870s
and 1880s

Captain James Cook (UK) circumnavigates Ant-
arctic continent. Discovers new sub-Antarctic
islands, but does not actually lay eyes on
continent.

Nathaniel Palmer (US) and Edward Bransfield
(UK) sail separately into Antarctic waters in
search of seals. Subsequently make rival claims to
first sighting of Antarctic continent.

Fabian von Bellingshausen (Russia) discovers
Peter I and Alexander I islands.

American and British sealers make repeated voy-
ages to region until diminishing seal population
renders seal trade not economically attractive.
Ross (UK), Wilkes (US), and D’Urville (France)
mount separate expeditions into Antarctic region.
Revived seal trade and growing interest in South-
emn Ocean whaling lead to resumption of expedi-
tions to Antarctic waters.

‘‘Heroic Age”’

Series of daring expeditions achieve several ‘‘firsts’’ in region.
Meanwhile, nations begin to lay claim to Antarctic territory.

1894-95

1898-99

H.J. Bull’s (Norway) expedition first to land on
continent (at Cape Adare).

Adrien de Gerlache’s (Belgium) expedition first
to ‘‘winter over’’ in region; his ship—Belgica—
becomes lodged in ice.

xxiii




1898-1900

1903

1908

1911

1912

1923

1924

1928

1929

1928-39

1933

1939

1940

XXiv

C.J. Borchgrevink’s (Norway/UK) expedition
first to ‘‘winter over’’ on continent itself.
William Bruce (UK) establishes first permanent
research station at Laurie Island, off Antarctic
peninsula.

London issues first of 2 Letters of Patent confirm-
ing its claim to several South Atlantic islands and
a sector of Antarctic territory encompassing Ant-
arctic peninsula.

Roald Amundsen’s (Norway) expedition first to
reach South Pole.

Four weeks later, Robert Falcon Scott (UK) also
reaches Pole; he and his companions perish while
returning to their base camp.

By an Order in Council, Great Britain formally
claims sector of territory encompassing Ross Ice
Shelf, placing it under administration of New
Zealand.

French president formally annexes Adelie Land in
East Antarctica and several Southern Ocean
islands (including Kerguelen and Crozet).

Sir Hubert Wilkins (UK) makes first airplane
flight in region (across Antarctic peninsula).
Richard Byrd (US) first explorer to fly over South
Pole.

Richard Byrd and Lincoln Ellsworth mount sev-
eral major expeditions to region, reinforcing basis
for American claim to Antarctic territory—though
Washington never actually makes one.

Great Britain asserts sovereignty over 2 large sec-
tors of Antarctic territory on behalf of Australia.
Norway claims region of continent known as
Queen Maud land, which Riiser-Larsen expedi-
tion had explored 10 years earlier.

Chile decrees its authority over sector of Antarctic
territory that includes most of Antarctic peninsula
and adjacent islands.




1940 Argentina makes first of several pronouncements
claiming title to Antarctic territory in peninsula
region.

1941-45 UK establishes 3 bases in peninsula region as part
of Operation Tabarin, ostensibly to interdict Ger-
man naval forces in South Atlantic.

“Postwar’’ Era

After Second World War, territorial rivalries in region intensify.
Meanwhile, 2 *‘superpowers’’ establish major presence on
continent.

1946-47 During Operation Highjump, US military stages
expedition to Antarctic to provide training in
polar operations. Dozen ships and 4,700 person-
nel involved.

1947-48 Following year, US Navy sends smaller
expedition—Operation Windmill—to region.

UK. Argentina, and Chile sail naval vessels into
Antarctic waters, but agree following year not to
dispatch warships south of 60° south latitude.

1950 Soviet Union formally asserts historic interests in
Antarctica, and declares intention to play active
role in decisions affecting region.

1952 Armed clash occurs between British and Argen-
tine personnel at Hope Bay. Though no one is
hurt, incident illustrates potential for conflict aris-
ing from conflicting claims.

1956-57 US Navy begins constructing permanent research
stations in Antarctica during first Operation Deep
Freeze.

1957-58 As part of International Geophvsical Year (IGY),
12 nations conduct scientific programs at 60 dif-
ferent stations in Antarctic. Under so-called
‘‘gentlemen’s agreement,’” scientists have unre-
stricted access to all parts of region for research,
regardless of existing territorial claims.

1958 US Government invites the 12 nations that had
IGY programs in region to Conference on
Antarctica.

XXv
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Antarctic Treaty System

Antarctic Treaty puts territorial claims on hold, ‘‘demilitarizes’’
region, and enshrines principle of free access to entire continent
for peaceful purposes. Also establishes system for cooperative
management of scientific, environmental, and resource issues.

1959

1961

1961

1964

1966

1972

1979

1980

1982

1983

1988

1989

XXVi

Antarctic Treaty signed by all 12 participants at
Washington Conference on Antarctica.

After sufficient number of ratifications in hand,
Aantarctic Treaty formally enters into force.

First Antarctic Treaty Consultative Meeting
(ATCM) convenes in Canberra, Australia. Subse-
quent consultative meetings held roughly every 2
years thereafter.

Third ATCM approves set of environmental
provisions known as ‘‘Agreed Measures for the
Conservation of Antarctic Fauna and Flora.”
First commercial tourist venture to Antarctica
takes place.

Convention for Conservation of Antarctic Seals
signed in London. (Actually enters into force in
1978.)

New Zealand DC-10 crashes into Mount Erebus,
killing all 257 tourists and crew on board.
Convention on Conservation of Antarctic Marine
Living Resources signed in Canberra. (Actually
enters into force in 1982.)

UK and Argentina go to war in territorial dispute
involving nearby Falkland (Malvinas) and South
Georgia Islands.

United Nations debates ‘‘Question of Antarctica’’
for first time in UN history.

Negotiations for Convention on Regulation of
Antarctic Mineral Resource Activities completed
in Wellington, New Zealand. (This convention
not yet entered into force.)

Argentine supply ship Bahia Paraiso runs
aground off Antarctic peninsula, spilling oil that
seriously threatens local animal life.
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Antarctica Before
the Treaty

ROM THE OUTSET, THE INTERNATIONAL LEGAL AND
Fpolitical status of the Antarctic region has been
ambiguous and, therefore, subject to dispute. Prior to its
discovery early in the nineteenth century, the continent
was uninhabited and belonged to no one. Moreover, no
universally accepted principles or treaties governed
activities in the Antarctic or decided jurisdiction over its
territory and resources. Antarctica was what international
lawyers refer to as terra nullius—literally, nobody’s land.!
In the years following its discovery, several countries
attempted to impose their own laws and authority over
large tracts of Antarctic territory. For several decades,
sailors and explorers from different nations visited the
region and, in some cases, claimed territory on behalf of
their native countries. By the early twentieth century, gov-
ernments began to formally declare that they exercised
sovereignty over certain areas. The ensuing scramble for a
piece of Antarctic territory resembled in many respects the
carving up of Africa after the 1884-85 Conference of
Berlin, with all the attendant potential for armed conflict
among rival claimants.
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After the Second World War, the Cold War compe-
tition fo: power and influence between East and West
interjected yet another element of danger into the already
confused Antarctic political situation. By the fifties, no
statesman could confidently predict the future of the
region: A continuation of the unstable status quo. a divi-
sion of the continent into separate territories or spheres of
influence, or some altogether new approach to resolving
international disputes over contested territory.

Rival Territorial Claims

Great Britain was the first country to officially enter
the sovereignty sweepstakes. The British government
based its case for control over Antarctic territory on the
principle of discovery and possession by its explorers.>
Captain James Cook circumnavigated Antarctica during his
voyage of 1772-75. In 1820, an English sailor, Edward
Bransfield, may have been the first person to lay eyes on
the continent—though the United States and the Soviet
Union dispute this claim; they attribute the first sighting to
sailors from their own countries.? British seamen con-
tinued to visit the Antarctic region throughout the nine-
teenth century. During the so-called ‘‘heroic age’’ of
Antarctic exploration (early in the twentieth century), Brit-
ish subjects—most notably Robert Falcon Scott and Ernest
Shackleton—mounted major expeditions to the continent
with encouragement from the British government.

Commercial interests, however, ultimately prompted
the British government to make its first formal claims to
Antarctic territory. In response to growing interest in whal-
ing in the Southern Ocean, London issued Letters of Patent
in 1908 and 1917 confirming its claim to several South
Atlantic islands and a sector of Antarctic territory encom-
passing the Antarctic peninsula. (See Map 1 for territorial
claims in the Antarctic.) These territories were assigned to
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the governor of the Falkland Islands for administration.
The British followed up their claim by issuing whaling
regulations and licenses, and collecting fees from foreign
companies operating within the claim, thus lending some
internationally recognized legitimacy to the asserted right
to exercise jurisdiction within that area.*

By 1920, the British government had privately
adopted a policy of gradually acquiring control over the
entire Antarctic continent. The British were motivated by a
mixture of imperial sentiment, the allure of fishing and
mineral resources in the region, and concern that an enemy
could use the Antarctic for bases to attack British interests
in the Southern Hemisphere.’ The government’s strategy
for achieving this objective was not to claim the whole
continent outright, but rather to assert additional claims on
behalf of its dominions. By an Order in Council in 1923,
Great Britain formally claimed a sector encompassing the
Ross Ice Shelf (from which Scott and Shackleton had
staged expeditions into the continent’s interior) and placed
it under the administration of New Zealand.® In 1933, a
similar order asserted sovereignty over two large sectors
on behalf of Australia. The Australian legislature subse-
quently confirmed this move by passing the Australian
Antarctic Acceptance Act that same year.” Thus, by the
early thirties, Great Britain and its two former colonies had
laid claim to roughly two-thirds of the continent.

However, before the British could stake out the entire
Antarctic region, other countries entered the territorial
competition.

France had long claimed rights to Adelie Land in East
Antarctica on the basis of its discovery by Captain Dumont
d’Urville in 1840. In 1924, the French president officially
annexed Adelie Land and several Southern Ocean islands
(including Kerguelen and Crozet).® Two factors apparently
led to the French action: A mounting concern with British
designs on the continent; and a desire to protect fishing rights
off their sub-Antarctic islands.? In 1938, the French govemn-
ment formally extended its claim from Adelie Land to the
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South Pole, thus following the *‘sector principle’” employed
by the British.'® As indicated on Map 1, the French sector
lies in the midst of the large Australian claim.

'n 1939, Norway claimed a region of the continent
known as Queen Maud Land, which a Norwegian expedi-
tion had explored the previous decade. Earlier, the Nor-
wegian government had annexed the sub-Antarctic islands
of Bouvetoya (1928) and Peter 1 (1931) to support whaling
interests in the Southern Ocean. The claim to Queen Maud
Land likewise was designed to preclude rivals from
encroaching on areas frequented by Norwegian whalers.
Additionally, the Norwegian government wanted to fore-
stall a claim by the German Third Reich, which had
ordered an expedition to Queen Maud Land.

Unlike the British and French, the Norwegians did
not contend that their Antarctic territery extended from the
coastal areas to the Pole, although Roald Amundsen’s suc-
cess in beating Scott to the Pole in December 1911 proba-
bly gave Norway as much right to claim it as any other
nation at that time. Instead, the Norwegians purposely
rejected the sector principle in asserting their Antarctic
rights, presumably because they did not wish to lend any
credence to Soviet efforts to apply the same approach in
regions closer to Norwegian vital interests—the Arctic, to
be specific. Consequently, the Norwegians left both the
northern and southern boundaries of their Antarctic claim
undefined.!!

The early exploration of Antarctica was largely an out-
growth of European commercial and imperial interests. Not
surprisingly, the first countries to officially claim title to the
continent were European powers, or their former colonies.
However, with the onset of the Second World War in
Europe, interest in the Antarctic broadened and two non-
European nations joined the ranks of the claimant states.

The first to do so was Chile. In 1940, the Chilean
government formally decreed that it exercised authority
over a sector of Antarctic territory that included most of
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the Antarctic peninsula and its adjacent islands.'*> Signifi-
cantly, the Chilean claim overlapped part of the sector
already staked out by Great Britain. Thus, it might appear
that Chile had entered the game of carving up the continent
a bit too late. The Chilean government, however, stated
that its 1940 decree did not create a title, but only clarified
the boundaries of a title that had existed even before the
rival British claim.!?

The Chilean government advanced several unique argu-
ments in support of its position. It contended that Chile’s
right to a slice of Antarctic territory actually originated with
the papal bulls of Pope Alexander VI (1493) and the Treaty
of Tordesillas (1494), which together divided the unexplored
world—including any lands that might be found to the far
south—between Spain and Portugal. Thus, according to the
argument, when Chile won its independence from Spain in
1810, it also inherited this and other Spanish rights in the
New World, including an historic right to Antarctica—even
though it had not been discovered yet. In addition to this
questionable legal logic, the Chileans also employed the
notions of geographic contiguity (Antarctica was the geo-
graphic and geological extension of South America) and geo-
graphical proximity (Chile was the closest country to the
Antarctic peninsula) to add more weight to its case. Finally,
the government cited Chilean fishing and whaling activities
in the region and administrative decrees dating from 1902 as
evidence of Chilean intent to exercise sovereignty in the
claimed region. !4

In announcing their claim, Chilean officials also made
clear their reasons for doing so. Like the British and the
Norwegians, the Chileans wanted to protect their inicrests
in whaling and in the presumed mineral resources of the
region. At the same time, the Chilean government
emphasized the strategic importance of its claimed terri-
tory, describing it as the ‘‘veritable guardian’’ of the
Drake Passage connecting the Atlantic and Pacific oceans
south of Tierra del Fuego.!’
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Argentina was the second non-European nation to for-
mally claim title to Antarctic territory. The Argentine gov-
ernment articulated its position in a series of unilateral
pronouncements and diplomatic demarches between 1940
and 1947. The Argentines advanced a case similar in many
respects to the one employed by Chile——ancient historic
rights, continuity, contiguity, the sector principle, Argen-
tine activities on the continent (such as the continuous
occupation of a weather station in the South Orkney
Islands since 1904), and the performance of various
administrative acts.'6

A unique feature of the Argentine position was its
relationship to the long-standing dispute with the British
regarding sovereignty over the Falkland (or Malvinas)
Islands. The Argentines considered their claim to these
islands to be incontrovertible. As noted above, the British
Letters of Patent of 1908 and 1917 assigned the Antarctic
territories claimed by Great Britain to the so-called Falk-
land Islands Dependencies. Thus, an administrative meas-
ure on the part of the British established a link between the
fates of both the Falklands and the Antarctic. For Argen-
tina, the uncompromising assertion of a claim to Ant-
arctica became an important facet of its passionately
pursued objective of gaining control of the Malvinas. !’

The actual Argentine claim encompassed part of the
Antarctic peninsula, as well as the South Orkney, South
Shetland, and other adjacent islands. Significantly, it over-
lapped both the British and Chilean claims. Since the
Argentine government totally rejected the British position,
the ‘“‘only problem that remains to be settled,’’ according
to the Argentine foreign minister in 1940, ‘‘is that of the
Chilean-Argentine Antarctic frontier.”’'*

Thus, by the end of the Second World War, territorial
claims in the Antarctic had become a contentious political
issue. Seven different nations had formally asserted title to
Antarctic territory—Great Britain, New Zealand, Aus-
tralia, France, Norway, Chile, and Argentina. Three of the
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claims—those of Chile, Argentina, and Great Britain—
overlapped. The dispute between the latter two countries
was inextricably linked to conflicting claims outside the
immediate Antarctic region. Finally, a substantial portion
of the continent had yet to be claimed, though (as will be
seen below) other nations were poised to assert their own
rights to Antarctic territory. In other words, the so-called
‘‘last continent’” was becoming the object of the same
kinds of disputes over territory and sovereignty that had
long preoccupied the international affairs of the major
powers. As in other territorial disputes, the claimant
nations attempted to employ the traditional tools of diplo-
macy, international law, and (ultimately) military force to
support their respective positions.

The diplomatic efforts of rival claimants took several
forms. For example, each claimant asserted its rights in
formal state documents and in diplomatic correspondence
addressed to rival claimants, as well as other members of
the international community. The claimant states justified
their respective positions in several different ways. As one
might expect, each government seized on supposed princi-
ples of international law that best suited its particular his-
torical circumstances.

In reality, international law provided no definitive
answers to the issue of territorial claims in the Antarctic.
Legal norms for laying claim to uninhabited territory were
based on only a few adjudicated cases. Consequently, pre-
cedent in this area of international law was not strong. The
precedent that did exist suggested that discovery or posses-
sion established an ‘‘inchoate title,”” which ultimately had
to be perfected by ‘‘effective occupation.’” The definition
of ‘‘effective occupation,’”” however, was elusive, par-
ticularly when applied to relatively inaccessible areas with
forbidding climates. Moreover, not every claimant agreed
that effective occupation by itself established a superior
claim to title.!
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Presumably, rival claimants could have subjected
their cases to formal adjudication or arbitration. In fact, on
several occasions between 1947 and 1955, the British gov-
ernment separately proposed to the Argentines and
Chileans that they submit their differences to the Interna-
tional Court of Justice or some other form of international
arbitration.? Both Latin American governments consist-
ently refused, suggesting that an international conference
should decide the issue.?!' In May 1955, the British gov-
ernment unilaterally applied to the International Court of
Justice to hear its side of the story. Nothing came of the
application, and the Antarctic Treaty ultimately rendered it
moot.2?

In the absence of any definitive legal standards for
validating Antarctic territorial claims, the international
community for the most part refused to endorse positions
taken by claimants in the region. Common political inter-
est did lead to some mutual recognition of claims. Great
Britain, New Zealand, and Australia, of course, accepted
the legitimacy of the three large claims the London gov-
ernment had asserted on their behalves. In 1938, the three
Commonwealth countries and France mutually recognized
each other’s position in the Antarctic.2 The circle of
mutual recognition expanded to include Norway the fol-
lowing year.?* Despite having made overlapping claims,
Argentina and Chile demonstrated Latin American soli-
darity by explicitly recognizing each other’s *‘‘unquestion-
able’’ right to Antarctic territory and agreeing in principle
to negotiate a precise demarcation of sovereignty in the
region.?> However, the recognition of claims stopped with
these two clusters of claimant nations. No other country
recognized any of the seven outstanding claims to Antarc-
tic territory.

In cases in which legal or diplomatic approaches
failed to resolve territorial disputes, the use or threatened
use of military force often resulted. The Antarctic was no
exception. During the Second World War, the British
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established three bases in the Antarctic peninsula region as
part of Operation Tabarin. The bases were supposed to
enhance British capabilities to interdict German naval
forces in the South Atlantic and to deny them safe haven in
Antarctic harbors. An equally important justification for
constructing the bases was to establish a military presence
in the Antarctic at the very time Chile and Argentina were
publicly asserting claims that overlapped the British sector.
Significantly, Operation Tabarin was a joint venture of the
Admiralty and the Colonial Office.2¢

During 1947-48, Britain, Argentina, and Chile sailed
several warships into the region. At the same time, the
Argentines and Chileans established bases on or near the
Antarctic peninsula manned by naval personnel. Obviously
concerned about the mounting potential for conflict, all
three governments jointly agreed in January 1949 not to
dispatch warships south of 60° south latitude—an agree-
ment they regularly renewed in subsequent years.?’

Nevertheless, armed clashes still occurred. In 1952, a
British party landed at Hope Bay to rebuild a base
destroyed by fire several years earlier. Personnel from an
Argentine base at Hope Bay fired machine gun bursts over
the heads of the British party and forced them at gunpoint
to return to their ship. The British later returned to Hope
Bay and, under Marine protection, completed the recon-
struction.?® In 1953, the British government instructed the
Acting Governor General of the Falklands to dismantle an
Argentine and a Chilean base on Deception Island. In the
process, two Argentine citizens were arrested and
‘‘deported’’ for violating the Falkland Islands Aliens
Ordinance.?

In the final analysis, these incidents were relatively
minor—no lives were lost. Moreover, the actions probably
resulted more (in the words of the Argentine foreign minis-
ter) from ‘‘an excess of zeal’’ on the part of officials on
the scene than from any deliberate policy of the central
governments.3 Clearly the stakes in the region were not
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high enough at the time to warrant more drastic military
measures. Still, the incidents dramatically affirmed that the
use of force was an option in backing up a territorial
claim, and once unleashed it could prove difficult to con-
trol. As a US National Security Council report noted in
1948, ‘*‘While it seems unlikely that war could break out
over disputed claims in Antarctica, it cannot be denied that
wars in the past have grown out of disputes of even more
trivial nature.’’¥!

Cold War Dimension

The clashes that occurred in the early fifties only
involved three claimants and were restricted to disputes
around the Antarctic peninsula. However, the emerging
global competition between the United States and the
Soviet Union threatened to embroil the entire Antarctic
continent in a much more serious conflict over territory. In
the late forties and early fifties, both superpowers devoted
increasing attention to the continent far from their respec-
tive borders.

The United States had played a major role in the dis-
covery and later exploration of the Antarctic. An Ameri-
can, Nathaniel Palmer, claimed to have sighted the
continent in 1820 during a sealing expedition to the South-
ern Ocean. From 1838 to 1842, Charles Wilkes explored
and mapped the East Antarctic Coast during an expedition
sponsored by the US Navy. The seal trade continued to
attract American ships to the area during the remainder of
the nineteenth century. An American, Dr. Frederick Cook,
was a member of the Belgica expedition that ‘*wintered
over’’ in Antarctica during 1&°° 99. Starting in 1928,
expeditions led by Richard Byra and Lincoln Ellsworth
used airplanes to map large areas of unexplored territory in
the region. By the Second World War, the United States
could easily claim that American explorers had traversed
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Belgica, shown here in a June 1898 photograph by moonlight,
served as transportation and home for the first expedition to ‘‘win-
ter over”’ in the Antarctic. An American, Dr. Frederick Cook, was
a member of Belgica’s party.

more of the continent than had explorers from any other
nation.32

Despite extensive exploration of the Antarctic by
American citizens, the US Government did not engage in
the land grab that started with the British Letter of Patents
in 1908. Instead, the United States adopted a twofold pol-
icy of (1) pointedly refusing to recognize claims of other
nations to Antarctic territory and (2) reserving all ‘‘rights”’
that resulted from the actions of American citizens in the
region. This latter point carried a thinly veiled warning
that the United States might at some point announce its
own territorial claim based on explorations made bv
Americans.

The US Government based its non-recognition policy
on the premise that existing claims did not meet the test of
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international law regarding the acquisition of terra nullius
(nobody’s land). For example, in 1924, Secretary of State
Charles Evans Hughes informed the Norwegian govern-
ment that discovery and formal taking of possession did
not constitute a sufficient basis for sovereignty over pre-
viously uninhabited lands.** (European and Common-
wealth countries, as noted above, relied heavily on these
two doctrines in asserting their rights in tiie region.) The
US State Department sounded the same theme 10 years
later, telling the British—who were upset about some of
Byrd’< - :uons in the New Zealand sector—that *‘it could
not aumit that sovereignty accrues from mere discovery
@i wccompanied by occupancy and use. "> The French
government received a similarly worded note in 1939
regarding its claims to Adelie Land.?> Likewise, the State
Department refuted the sector principle as a basis for
extending claims from coastal areas to poles in the Antarc-
tic as well as the Arctic.3

While Hughes and subsequent spokesmen cate-
gorically rejected discovery as a sufficient basis for an
Antarctic claim, the US Government was less clear about
specific legal requirements for perfecting title. Secretary
Hughes had stated in 1924 that some form of settlement
was required, though he did not say what form. In 1947,
an internal State Department policy statement admitted that
‘‘normal rules of international law regarding acquisition of
territory by discovery and effective occupation cannot rea-
sonably be applied to the Antarctic Continent.’’” However,
the State Department was apparently at a loss to come up
with an acceptable principle.’” By 1951, it could only con-
clude that in the future ‘‘title to such regions may be
acquired by some form of control short of actual
settlement.’’38

Even though it had no definitive view on a sufficient
basis for Antarctic claims, the US Government still took
several measures to bolster such a claim in the event it
ever decided to assert one. For example, a postmaster
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Official US Navy Photo

First mail from home in 12 months arrives aboard USS BEAR at
West Base in the Antarctic on 10 January 1941 during the 1939-41
US Antarctic Expedition.

accompanied Byrd’s expedition in 1933 and canceled mail
at his Antarctic base, much to the chagrin of the British.
The State Department secretly informed Ellsworth that he
should drop notes during his 1939 expedition to assert
claims on behalf of the United States.® The US govern-
ment sponsored Byrd’s third expedition to the Antarctic,
under the aegis of the US Antarctic Service with *‘the spe-
cific purpose of establishing and strengthening US claims
within the sector previously explored by Admiral Byrd and
Lincoln Ellsworth.”’# President Roosevelt privately
instructed Byrd that

members of the Service may take any appropriate
steps such as dropping written claims from airplanes,
depositing such writings in cairns, et cetera, which
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might assist in supporting a sovereignty claim by the
United States.*!

Similar actions were quietly taken during official expedi-
tions after the Second World War. By the late forties, US
officials were confident the United States could assert a
claim as strong if not stronger than those advanced by the
seven claimant countries.*2

Thus for much of this period, US policy toward the
Antarctic was designed primarily to preserve future options
by insisting on certain undefined rights in the region. Even
though American citizens had assumed a major role in
Antarctic exploration—a role that had excited public
interest—US officials saw little reason to adopt a more
activist policy toward the continent. Immediately after the
Second World War, the US Government clearly regarded
the immediate economic and strategic value of the Antarc-
tic region to be small, though it did support continued
exploration of the continent on ‘‘scientific and technical
grounds.”’ While some interest was shown at the working
level within the State Department for negotiating an inter-
national administration for the region, Secretary of State
James Byrnes ruled out any major US initiatives. He told
reporters that with all the other diplomatic activities of the
moment, ‘‘it would not be essential immediately to call a
conference on Antarctic questions which are not very
important’”’ (emphasis added).4

This policy of benign neglect did not last long. By
late 1947, Antarctic affairs assumed increasing importance
in US foreign policy considerations. Ironically, the impe-
tus for this shift in focus had more to do with the Soviet
Union than with events on the ice.

Specifically, Antarctica created special problems for
America’s emerging strategy of containing Soviet power
and influence across the globe. In March 1947, the Ameri-
can President had publicly announced the ‘‘Truman Doc-
trine’’ of providing US assistance to countries resisting
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Official US Navy Photo

Before World War 11, US naval aviators explored vast stretches of
Antarctic territory during survey flights. A pilot flies back to West
Base from a survey flight over the Bay of Whales during the third
US Antarctic Expedition. West Cape, footed by broken pressure
ice, passes beneath; beyond lies East Cape and the camp.

direct or indirect aggression. That summer, Washington
launched the Marshall Plan for the economic recovery of
Europe. And, in September 1947, the United States and
several Latin American states signed the Rio Treaty that
provided for the collective self-defense of the hemisphere.

The squabbling over rival claims in the Antarctic
interjected a troublesome and potentially disruptive ele-
ment into this coalition-building process. It placed the
United States in the middle of an increasingly acrimonious
conflict between a major European ally (Great Britain) on
one side and two important South American allies (Argen-
tina and Chile) on the other. All three countries looked to
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their superpower ally for support on this issue. The Latin
American countries, in fact, took the position that the Rio
Treaty might obligate the United States to help them
defend their Antarctic interests against ‘‘armed threats’’ by
the British.* The US Government refused to accept this
interpretation of the pact and studiously attempted to pur-
sue an even-handed approach to all three countries.*> Nev-
ertheless, American officials concluded that dissension
within western ranks was an embarrassment which the
Soviet Union could potentially exploit to its advantage.*

In an effort to avert a clash among its allies, the US
Government took the lead in framing a diplomatic solution
to the Antarctic claims dispute. The basic American strat-
egy was to ‘‘internationalize’’ the Antarctic by merging
separate national interests and vesting them in a special
regime. Specific pruposals for international administration
of the region varied over time. The State Department ini-
tially recommended placing the Antarctic under a United
Nations trusteeship administered by the seven claimant
nations and the United States.

The British, however, were cool to the trusteeship
concept since it might give the Soviet Union a pretext for
meddling in Antarctic matters. The State Department con-
sequently modified its proposal by suggesting a con-
dominium arrangement administered by the same eight
states.

The United States then presented its ideas to the Latin
Americans. Peron’s government in Argentina took a mili-
tant position, refusing to discuss any scheme that relin-
quished its presumed sovereignty in the area. The Chileans
presented a counterproposal: Instead of merging individual
interests, they suggested that claims in the region simply
be frozen for five to ten years as a means of reducing ten-
sion.*’ The United States, apparently pleased to have any
movement on the issue, correspondingly agreed to the
Chilean proposal for a modus vivendi as a basis for push-
ing ahead on a diplomatic solution. However, negotiations
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to implement the concept bogged down; by the mid-fifties,
little if any progress had been made.*

The US proposal to internationalize Antarctica also
sprang from a concern related to the broader objectives of
the containment strategy: The United States and its allies
wanted to keep the Soviet Union out of Antarctica and
Antarctic affairs. The underlying reason for excluding the
Soviets was geostrategic in nature. American military offi-
cials concluded that the Antarctic had little military signifi-
cance in peacetime—aside from serving as a training
ground for cold weather operations that, for political rea-
sons, could not easily be conducted in the Arctic.

However, the Antarctic’s strategic importance could
change considerably in wartime. If, for example, the
United States and its allies were denied use of the Panama
Canal in a major conflict, the only feasible sea route
between the east and west coasts of North and South
America would be the Drake Passage—which is bordered
by Tierra del Fuego on the north and the Antarctic penin-
sula on the south. (See Map 2.) By basing air or naval
forces on either side of Drake Passage, an adversary could
interdict the sea line of communications linking the Atlan-
tic and Pacific oceans. For this reason, the Defense
Department argued that it was

imperative that sovereignty or active participation in
control of the Antarctic, under trusteeship arrange-
ment or otherwise, should be denied groups of
nations which include our most probable enemies.*

The State Department came to the same conclusion.™
Despite its concern about the Antarctic falling into the
wrong hands during a war, the Defense Department did
not argue for a permanent military presence in the
region.’! No good reason could be shown to spend scarce
resources to base forces in such an inhospitable climate. In
1946-47, the military had siaged a very large expedition to
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Official US Navy Photo

Rear Admiral Richard E. Byrd at Little America in February 1947,
during Operation Highjump. The pipe and tobacco, as well as the
isolated hut in which he is seated, were left over from Admiral
Byrd’s 1933-35 Antarctic Expedition.

the Antarctic—Operation Highjump—to provide training
in polar operations and strengthen the basis for a possible
American territorial claim. The expedition involved a
dozen naval ships (including an aircraft carrier and a
submarine) and some 4,700 personnel. The following
year, the Navy dispatched a smaller expedition to the
region—Operation Windmill 5 In addition to their stated
objectives, these movements of men and supplies also
demonstrated that the United States had the capability to
project military forces to the Antarctic should the need
arise. To preserve the option of doing so, the military
objected to an early State Department proposal to
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demilitarize the Antarctic as part of a negotiated settlement
of the claims dispute.>*

For its part, the Soviet Union had no intention of
being frozen out of Antarctic affairs by an American-
engineered solution to the claims dispute. In 1949, the
president of the Soviet All-Union Geographic Society
claimed that the Russian sailors Thaddeus Bellingshausen
and Mikhail Lazarev had in fact been the first to discover
parts of the Antarctic continent during their 1819-21 voy-
age. Consequently, the Soviet Union felt it had as much
right to assert a claim to Antarctic territory as France.
These comments received wide play in the official Soviet
press, and the US and British governments braced them-
selves for the next shoe to drop.3

It fell the following year, when the Soviet govern-
ment formally expressed its views on Antarctica in a
demarche to the United States and six of the seven claim-
ant nations. (The Soviet Union did not have diplomatic
relations with Chile at the time.) The Soviet note made ref-
erence to the State Department’s ongoing discussions with
claimant nations regarding the continent’s future. In the
Soviet opinion, the circle of participants was too small.
Citing historical, whaling, and scientific interests in the
region, the Soviet government insisted on its right to take
part in any negotiations on a new regime for the Antarctic.
Moreover, it threatened to withhold recognition of any
decision made without its involvement.>?

Though the United States chose not to respond to the
note, the Soviets clearly had laid down a marker. The
western hope of excluding the Soviets from the continent
had proven to be rather naive. The rivalry between East
and West for power and influence now extended to Ant-
arctica as well.

The twin goals of settling claims disputes and exclud-
ing the Soviet Union from the Antarctic rekindled pres-
sures within the US national security bureaucracy to
formally assert an American territorial claim. Officials
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concluded that such a move would provide the United
States added clout in negotiating a new international
regime for the region, as well as the legitimacy needed to
participate fully in that regime. They also felt that a US
claim might forestall the Soviets from asserting rights to
the unclaimed sector.3® Despite growing interest in a claim
at the working level, the US Government remained cool to
the notion of joining the ranks of claimant countries.

Several considerations argued against asserting a
claim. For one thing, officials never were quite clear
where the United States should actually stake a claim. Pro-
posed areas included the large unclaimed sector and the
Antarctic peninsula. The latter area was more desirable
from a strategic and climatological point of view. More-
over, American officials concluded that US rights in the
peninsula could be defended from a legal standpoint.
However, as the Central Intelligence Agency argued, a US
claim to the peninsula might only serve to antagonize
American allies and complicate, rather than ameliorate,
ongoing disputes.’’

President Eisenhower finally put the issue to rest in
1954, when he opted against announcing a formal claim.
The President decided instead to continue the policy of
asserting undefined ‘‘rights’’ in the region and negotiating
a settlement to the claims dispute. He also expressed
‘‘hearty agreement’” with the desire to exclude the Soviet
Union from negotiations on the future of Antarctica.”®

Eisenhower, however, did break new ground by
approving two significant shifts in the American approach
toward the Antarctic. First, he decided that the United
States should maintain a presence in the region through a
program of periodic expeditions and permanent bases. (No
official expedition had been made to the region since
Operation Windmill in 1948.) Second, this program would
be *‘for scientific purposes only’’ and would support the
upcoming global scientific program known as the Interna-
tional Geophysical Year.’® While the United States
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continued to define Antarctic issues in terms of its larger
global containment policy, a new element had thus crept
into official American thinking about the region. The folk-
ways of science, rather than the traditional tools of great
power diplomacy, were emerging as the preferred
approach to reducing the potential for conflict over the last
continent.

International Geophysical Year

With the International Geophysical Year (IGY), sci-
entific research replaced exploration as the central human
activity in the Antarctic.® The IGY was a worldwide pro-
gram of research in several different scientific disciplines
that took place between July 1957 and December 1958.
The original idea for such an effort came from a group of
American and British scientists who wanted to take advan-
tage of improved scientific instruments and equipment
(such as the rocket) to expand the existing body of data on
geophysical phenomena. The timing of the IGY coincided
with an expected period of maximum sunspot activity. The
International Council of Scientific Unions (ICSU)
endorsed the concept in 1952, and established a Comité
Spécial de I' Année Géophysique Internationale (CSAGI)
to coordinate the research agenda of various national IGY
committees. Sixty-seven countries ultimately participated
in the IGY. For 18 months, several thousand scientists col-
lected data from monitoring stations located throughout the
world, including Antarctica.®!

Efforts to coordinate IGY research in the Antarctic
began at a Paris conference in June 1955. Principles and
procedures adopted at this meeting had an important bear-
ing on Antarctic affairs for years to come. Specifically, the
conferees decided that their dealings with one another
would be exclusively scientific in nature and that they
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would not concern themselves with political questions.
They also agreed that research requirements might dictate
placing some scientific stations in relatively close prox-
imity. In making this concession to the needs of science,
the conferees obviously sought to avoid the kind of clashes
that had occurred at Hope Bay only three years earlier.
(The Argentine and Chilean delegates—the only profes-
sional diplomats at the conference—were quick to point
out, however, that the consensus on station siting was a
temporary measure and would not modify existing rela-
tions in the region.)%? Finally, the conferees established
procedures for sharing weather information on the conti-
nent that envisioned Soviet scientists working at American
stations, and vice versa.% The Paris conference produced
what is usually referred to as a ‘‘gentlemen’s agreement’’
not to allow territorial disputes and Cold War rivalries to
stand in the way of science. Instead, scientists would have
free access to all areas of the Antarctic to carry out IGY
research.%

The scale of IGY research activities in the Antarctic
was unprecedentedly large. Twelve nations ultimately con-
ducted programs in the region—the seven claimant nations
plus the United States, the Soviet Union, Belgium, Japan,
and South Africa—at 60 different stations.® The scientific
investigation ranged across a number of fields and demon-
strated the importance of the Antarctic as a research *‘labo-
ratory’’ virtually unsullied by pollution and other
contamination from the inhabited world. The IGY also
taught scientists and logisticians how to survive the rigors
of Antarctica for prolonged periods, paving the way for
permanent stations on the continent.

The American IGY program in the Antarctic was par-
ticularly impressive in this regard. In keeping with Presi-
dent Eisenhower’s 1954 decision to expand the US
presence, the US Government renewed expeditions to the
continent and established several stations there. During the
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Official US Navy Photo

Rear Admiral Richard E. Byrd (left) meets with Rear Admiral
George Dufek, USN, and Admiral Jerry Wright, USN, aboard USS
ARNEB (AKA 56) as she prepares to depart for Operation Deep
Freeze I in November 1955.

1954-55 austral (southern) summer, the US Navy
icebreaker USS ATKA surveyed the Antarctic coast for
possible station sites and carried out scientific observa-
tions. The following summer, the US Navy—responsible
for Antarctic logistics during the American IGY
program—conducted its first Operation Deep Freeze. That
season saw construction of Little America Station on the
Ross Ice Shelf and an air facility on Ross Island in
McMurdo Sound. During the 1956-57 Operation Deep
Freeze II, five additional stations, including the
Amundsen-Scott station at the South Pole, were com-
pleted.% While the polar site was important for studying
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glacial and auroral* phenomena, it also was rich in politi-
cal symbolism. Since the various claimed sectors all con-
verged at the Pole, the Amundsen-Scott station in effect
gave the United States a foot in each territorial claim. Fur-
thermore, in building a station with material delivered
totally by air, the United States had demonstrated an abil-
ity to project and support an American presence virtually
anywhere on the continent.5

By the end of the IGY, the United States—though not
a claimant country—had reaffirmed its right to have a
major say in the future of Antarctica.

The IGY also was the occasion for the first Soviet
expeditions and bases on the Antarctic continent. The
Soviet government had unequivocally signaled its interest
in Antarctic affairs in 1950. But it had done little beyond
whaling to establish a presence in the region. Initially,
some scientists doubted whether the Soviets would take
part in the Antarctic portion of IGY research programs. In
the end, the Soviets mounted a very significant research
effort on the ice, constructing six stations in East Ant-
arctica. The overland transport of supplies to build their
inland bases ranks as one of the most substantial achieve-
ments of the IGY .6

Even though the IGY was avowedly non-political,
Soviet involvement in Antarctica created some consterna-
tion among nations previously active in the region. Some
Australian officials, for example, reportedly expressed res-
ervations about the Soviet decision to locate IGY stations
within the Australian sector. After the launch of Sputnik in
October 1957, a few pundits even went so far as to suggest

*The aurora is a radiant emission in the upper atmosphere that spo-
radically occurs toward both polar regions. These emissions take the
form of luminous bands or streamers. They usually are white or green,
but sometimes can be multi-hued. The aurora most likely is the result of
charged particles from the sun—guided toward the poles along magnetic
lines of force—colliding with molecules in the upper atmosphere.
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that the Soviets might use the Antarctic as a base for mis-
siles aimed at Southern Hemisphere targets or as a base for
submarines. Thus, the Soviet announcement that it would
continue its Antarctic operations beyond the termination date
of the IGY led in part to a one-year extension of the research
program—under the rubric of the International Geophysical
Cooperation program—as a means of perpetuating the *‘gen-
tlemen’s agreement’” a bit longer.® The prospect of con-
tinued Soviet presence on the ice also increased pressure
within the United States to maintain stations on the continent
after the IGY, particularly at the South Pole.”

Regardless of any action the United States or its allies
might take, the IGY already had led to the emergence of
the Soviet Union as a major player in Antarctic affairs.
The policy of excluding the Soviets from the region had
been overtaken by events; the most the US Government
could hope to do was to ensure that Soviet presence on the
ice did not jeopardize American and allied interests there.

While the IGY demonstrated the capacity for interna-
tional cooperation within the Antarctic, it did not eliminate
disputes over sovereignty. The seven claimant countries
had not abandoned their interests in the region. Despite the
‘‘gentlemen’s agreement’’ to place politics on hold for the
program’s duration, claimants carefully located their sta-
tions within their respective sectors.”! Paradoxically, the
IGY also gave the claimants—as well as the United States
and the Soviet Union—greater legal ammunition for assert-
ing title to Antarctic territory. Before the IGY, the princi-
ple of effective occupation could only be applied at best in
the peninsula region. However, during the course of the
IGY, participants had proven their capabilities for operat-
ing on the continent for sustained periods. As a result, they
were in a far better position to press claims under existing
concepts of international law.”2

During preparations for the IGY, another factor
threatened to exacerbate the already complicated issue of
Antarctica’s legal status. In 1956, the Indian government
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formally requested the United Nations General Assembly
to consider measures to ensure that Antarctica was used
*‘entirely for peaceful purposes and for the general wel-
fare.”” This proposal encountered stiff resistance from
countries already active in the region, and the Indians sub-
sequently withdrew their recommendation. However, two
years later, the Indian government again attempted to place
the ‘‘question of Antarctica’” on the UN General Assembly
agenda. noting that the subject was ‘‘of great importance
to the international community as a whole and not merely
for certain countries.”’’> As before, the Indians backed
down in the face of opposition. Nevertheless, the Indian
initiatives demonstrated that interest in the region was
expanding. Future control over Antarctic affairs was
obviously an issue of interest beyond the relatively small
circle of nations with pre-existing claims and programs in
the area.

Against this backdrop—a winding down of the 1GY
and the ‘‘gentlemen’s agreement,”” Soviet intentions to
remain on the ice, lingering territorial disputes, and the
prospect of wider international interest in the Antarctic—
the US Government decided to resume its earlier efforts to
negotiate a new regime for the Antarctic. The objective, as
before, was to protect American interests. The model was
the IGY experience.

Conference on Antarctica

On 2 May 1958, the US Government invited the 11
other countries with IGY programs in the Antarctic to a
conference on Antarctica. As stated in the letter of invita-
tion, the purpose of the conference was to draft a treaty
that would perpetuate the principles of cooperation worked
out for the IGY. Thus, like the informal ‘‘gentlemen’s
agreement,’’ the treaty would guarantee freedom of
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scientific investigation and promote international scientific
cooperation.”

The United States also sought to ensure that the Ant-
arctic was used for peaceful purposes only and to prevent
Antarctica from becoming, in President Eisenhower’s
words, ‘‘an object of political conflict.”’” To this end, the
US invitation proposed a solution to the territorial question
along the lines of the modus vivendi first proposed by the
Chileans in 1948. Participating nations would not be
required to renounce any ‘‘historic rights’” or ‘‘claims of
sovereignty.’’ Instead, any existing rights or claims
“‘would remain unaffected while the treaty is in force’” and
no new rights or claims would be asserted ‘‘during the
duration of the treaty.’’ In short, ‘‘the legal status quo in
Antarctica would be frozen for the duration of the treaty,
permitting cooperation in scientific and administrative
matters.’’76

In a not-so-subtle attempt to apply pressure to attend
the conference, the US note recalled the extensive record
of American involvement in the Antarctic since the early
part of the nineteenth century and reiterated the long-held
US position of reserving all rights in the region, ‘‘includ-
ing the right to assert a territorial claim or claims.”’ In
other words, if the claimants or potential claimants did not
want to work toward a diplomatic solution to Antarctica’s
tangled legal status, then the United States was fully pre-
pared to pursue a more confrontational course. Indeed.
some American officials actually preferred to forgo an
international approach in favor of staking a US claim once
and for all.”’

The US Government also went to some lengths in its
invitation to rationalize the decision to include in the Ant-
arctic conference only those nations active in IGY
research. The US note stressed that even if participation in
the negotiations were restricted in this manner, any agree-
ment reached by the 12 would hold benefits for other




ANTARCTICA BEFORE THE TREATY 33

nations as well. Moreover, the treaty would entail coopera-
tion with UN technical agencies—an oblique effort, no
doubt, to satisfy concerns raised by the Indian initiatives.™

All nations with Antarctic IGY programs ultimately
accepted the US call for a conference. The Commonwealth
nations already had discussed among themselves the need
for a diplomatic solution to the continuing dispute over
claims after the IGY and were receptive to the American
initiative. The Argentines and Chileans resisted the notion
of an international conference that might prejudice what
they considered their immutable rights of sovereignty. But
they ultimately accepted the US invitation. with
reservations.”®

Informal preparatory talks for the conference began in
June 1958 in Washington. Representatives from the 12
countries met once or twice a week at the National Acad-
emy of Sciences. Discussions proceeded at a snail’s pace,
slowed in part by Soviet insistence that the preparatory
meetings deal strictly with procedural details. In the mean-
time, US representative Paul Daniels continued to circulate
substantive proposals.?®®

After 60-or-so sessions, the participants agreed to
convene a formal conference in October 1959 in Wash-
ington. Because many issues already had been decided in
the preparatory meetings, negotiations went quickly.®! On
1 December 1959, all 12 participants signed the Antarctic
Treaty. The treaty entered into force on 23 June 1961,
after ratification by all signatory governments.

Participants in the Washington Conference expressed
great satisfaction in concluding the first treaty ever to
govern Antarctic affairs. Given the animosity surrounding
the territorial disputes and the deep suspicions inherent in
the Cold War, it was remarkable that 12 nations with very
different cultures and political-economic systems agreed
on a regime to regulate national activities across an entire
continent. The closing comment of the British delegate
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best captured both the political reality and the promise of
the Antarctic Treaty:

No Treaty of course ever gives complete satisfaction
to all its signatories. ... Others have made conces-
sions in the interest of mutual agreement just as we
have ourselves.... The International Geophysical
Year showed what could be achieved by interna-
tional cooperation in scientific research in the Ant-
arctic. It is our belief that the present Treaty will
serve as a firm framework within which co-operation
will continue in the scientific field and be extended
to others.3?

Before discussing specific provisions of the Antarctic
Treaty, a final point regarding its negotiation is worth
emphasizing: The new Antarctic regime was drafted by a
very small group of nations. The entire negotiation process
involved only those countries originally invited by the
United States—despite an apparent effort by the Soviet
Union to open the conference to all interested parties.
Moreover, the preparatory and formal sessions were held
in private. While very good political and practical reasons
certainly could be given for these restrictions, this legacy
of secretiveness eventually would come back to haunt the
original signatories.
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The Antarctic
Treaty System

INCE 1961, THE ANTARCTIC TREATY SYSTEM HAS

governed the activities of nations in the Antarctic
region. Though some disagreements have surfaced over
the precise definition of this ‘‘system,”’ most officials and
scholars agree that it refers to the provisions of the treaty
itself, as well as the procedures and principles membei
governments have adopted in implementing it.! This sys-
tem of agreements forms the context in which policies of
nations active in the region have operated for nearly three
decades.

Understanding the Antarctic Treaty system is essential
in evaluating current and future American strategy toward
the region. Accordingly, this chapter describes the key fea-
tures of the Antarctic Treaty, and then examines the con-
tinuing process of consultation among treaty members.
(See Appendix A for the text of the Antarctic Treaty.)

The Antarctic Treaty

One way to approach the Antarctic Treaty is to view
it as several different agreements in one. The treaty is in
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National flags of the Antarctic Treaty’s 12 original signatories are
displayed in front of the Amundsen-Scott station at the South Pole
in this 1975 photo.

effect an arms control measure, a claims settlement (of
sorts), a science compact, and a framework for a limited
system of administration in Antarctic affairs. This chapter
employs this ‘‘agreement-within-an-agreement’’ approach
in examining key aspects of the treaty below. Before doing
s0, two basic dimensions of the Antarctic Treaty—its dura-
tion and its geographic scope-—should be considered.

DURATION As stated in its preamble, one objective
of the treaty is to preserve the Antarctic for peaceful pur-
poses ‘‘forever.”’ Accordingly, the treaty has no expiration
date and could conceivably remain in force indefinitely.
However, the treaty specifies procedures for amendment
and for a review conference, both of which could lead to
withdrawal by one or more signatories and ultimately
result in de facto termination of the treaty.
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An amendment can be offered at anytime by a con-
sultative party* to the treaty. Before the amendment can
take effect, all consultative parties must approve it and
their respective governments must formally ratify it. Any
other signatory nation that fails to ratify the amendment
within two years ‘shall be deemed to have withdrawn"’
from the treaty.? Thus, as convoluted as it may appear, a
government bent on withdrawing from the treaty could
propose an amendment sure to win the approval of the
consultative parties, and then subsequently refuse to ratify
the amendment.? As it turns out, no amendments have
been offered since the treaty entered into force in 1961.4

A review conference can be convened anytime after
the thirtieth anniversary of the treaty’s entry into force.
Consequently, the first time a review conference could be
held is 1991. Contrary to some accounts, a review con-
ference is not mandatory; rather, a consultative party must
formally request one. Amendment of the treaty under this
procedure requires only majority approval. Any nation that
fails to ratify the changes made in a review conference
within two years may give notice of its intent to withdraw
from the treaty. The withdrawal notification would take
effect after an additional two years.’

The amendment and review conference provisions
provide the only means within the treaty by which a signa-
tory can legitimately withdraw. Thus, until an amendment
is approved or a review conference is convened, the meas-
ures first agreed in 1959 will remain in force and continue
to bind the signatories.

*One of the original 12 signatory states. or a subsequent signatory
granted consultative status in accordance with procedures described
later in this chapter. See Table | for the current list of consultative
parties.




Table 1

Parties to the Antarctic Treaty (as of 1 June 1990)

Country Status*  Accession  CP Status
Date Date

1. United Kingdom OS/CP 31 May 60 (0

2. South Africa OS/CP 21 Jun 60 oS

3. Belgium OS/CP 26 Jul 60 0s

4. Japan Os/CP 4 Aug 60 (O

5. United States OS/CP 18 Aug 60 (0

6. Norway OS/CP 24 Aug 60 os

7. France OS/CP 16 Sep 60 os

8. New Zealand Oos/Cp 1 Nov 60 0s

9. Soviet Union Qs/CP 2 Nov 60 (0

10. Poland . AS/CP 8Jun 61 29 Jul 77

1. Argentina OS/CP 23 Jun 6! 0s

12. Australia OS/CP 23 Jun 61 oS

13. Chile OS/CP 23 Jun 61 oS

14. Czechoslovakia AS 14 Jun 62

15. Denmark AS 20 May 65

16. The Netherlands AS** 30 Mar 67

17. Romania AS 15 Sep 71

18. German Democratic AS/ICP 19 Nov74 5 Oct 87

Republic
19. Brazil AS/CP 16 May 75 12 Sep 83

(Continued on next page)



Table 1—Cont’d

Parties to the Antarctic Treaty (as of 1 June 1990)

Country Status* Accession CP Status
Date Date

20. Bulgaria AS 11 Sep 78

21. Federal Republic of AS/CP 5 Feb 79 3 Mar 81

Germany

22. Uruguay AS/CP 11 Jan 80 7 Oct 85
23. Papua New Guinea AS 16 Mar 81

24. ltaly AS/CP 18 Mar 81 S Oct 87
25. Peru AS 10 Apr 81 9 Oct 89
26. Spain AS/CP 31 Mar 82 22 Sep 88
27. People’s Republic of China  AS/CP 8 Jun 83 7 Oct 85
28. India AS/CP 19 Aug 83 12 Sep 83
29. Hungary AS 27 Jan 84

30. Sweden AS/CP 24 Apr84 22 Sep 88
31. Finland AS 15 May 84 9 Oct 89
32. Cuba AS 16 Aug 84

33. Republic of Korea AS 28 Nov 8 9 Oct 89
34. Greece AS 8 Jan 87

35. Democratic People’s AS 21 Jan 87

Republic of Korea

36. Austria AS 25 Aug 87

37. Ecuador AS** 15 Sep 87

38. Canada AS 4 May 88

39. Colombia AS 31 Jan 89

* S = original signatory; CP = consultative party; AS = acceeding state.
Under the treaty, an original signatory is automatically a consultative
party.
**Ecuador and the Netherlands have formally notified the treaty’s
depositary government (the United States) of their desire to become
consultative parties.

Sources: John Heap. ed.. Handbook of the Antarctic Treary Svstem. 6th ed (Cambridge. England: Polar Publications. April

1989}, and Office of Oceans Affairs. US Department of State.
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SCOPE The geographic scope of the treaty is the area
south of 60° south latitude. (See Map 3.) It encompasses
the entire Antarctic continent—including the peninsula—
and the South Orkney and South Shetland Islands. The
treaty’s provisions also apply to *‘all ice shelves,” which
the US Government has defined as ‘‘thick portions of ice
attached to the land and extending seaward.”’ However,
the treaty explicitly states that nothing in its provisions will
prejudice any nation’s rights under international law with
regard to the ‘‘high seas’’ within that area.®

The treaty thus leaves room for other international
legal customs and agreements to govern certain activities
within the area south of 60° south latitude. Unfortunately,
the treaty failed to resolve the ambiguity surrounding the
concept of ‘‘high seas’’ as it applies to the Antarctic.
Claimant and non-claimant nations would of course dis-
agree on the existence of maritime zones within the treaty
area and, therefore, on the boundaries of the high seas.’
The chief American negotiator at the 1959 Conference on
Antarctica—Herman Phleger—testified that the issue was
so controversial that the conferees deliberately left the def-
inition of high seas *‘indefinite.’’® The question has grown
even more complicated over time, particularly in light of
more recent discussions surrounding the United Nations
Law of the Sea Conference.

The choice of the geographic scope of the treaty was
to some extent an arbitrary decision. The definition of
what constitutes ‘‘the Antarctic’’ varies according to the
context in which the term is used. Many scientists, for
example, consider the so-called Antarctic Convergence
(also referred to as the Polar Frontal Zone) as the natural
boundary for the region. (See Map 4.)

The Antarctic Convergence, which is roughly 20 to
30 miles wide, marks the point at which the colder, less
saline waters surrounding the Antarctic continent collide
with the warmer, saltier waters of the more northern
climes. Its distance from the Antarctic continent varies,
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but averages about 1,000 miles. Because of differences in
temperature and salinity on either side. the Antarctic Con-
vergence forms a kind of biological barrier that blocks
most aquatic life from passing through it. (Large, migra-
tory animals—such as whales—are obvious exceptions.)
Thus, the waters south of the Antarctic Convergence con-
stitute in effect a single and separate ecosystem—a fact
germane to the conduct of scientific research and protec-
tion of the Antarctic environment.’

The Soviet delegate to the Washington preparatory
meetings had recommended using the Antarctic Convergence
to define the geographic scope of the treaty. While this
approach may have made scientific sense, it was not accept-
able for practical as well as political reasons. For one thing,
the precise location of the Antarctic Convergence fluctuates
according to season and prevailing currents. Moreover, a
number of islands and island groups claimed by several sig-
natories, but not directly tied to any claims on the continent,
lie within the Antarctic Convergence. The claimant nations
clearly had no interest in intertwining the issue of sovereignty
over these islands with the more contentious issue of sov-
ereignty over the continent. !0

In the end, the geographic scope of the treaty coin-
cided with the northernmost boundaries of most of the sec-
toral claims. (The northern and southern limits of the
Norwegian sector are not defined.) The continuing claims
dispute had after all motivated much of the diplomatic
activity that ultimately led to the 1959 Conference on Ant-
arctica. The negotiators obviously wanted to include the
main areas of contention under the purview of the treaty.
Otherwise, the meeting had little meaning. At the same
time, no compelling political reason existed to exacerbate
an already vexing issue by expanding the scope of the
treaty above 60° south latitude.

AN ARMS CONTROL AGREEMENT Article I of
the Antarctic Treaty states that ‘‘Antarctica shall be used
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for peaceful purposes only.”” To this end, ‘‘any measures
of a military nature’’ are prohibited, such as military bases
and fortifications, manuevers, and weapons testing. Addi-
tionally, Article V of the treaty prohibits any nuclear
explosions in Antarctica, as well as the disposal of radi-
oactive waste in the region. The treaty also states that
should all its contracting parties also become parties to
other international agreements on nuclear energy, explo-
sions, or wastes, then those agreements also become bind-
ing in the Antarctic. To date, this particular provision has
had no bearing on the region.!!

The Antarctic Treaty is thus said to have ‘*demilita-
rized”’ the region—though this characterization begs the
question of whether the Antarctic was ever militarized in
the first place. As such, the treaty addressed two long-
standing concems of the United States and its allies. First,
it sharply reduced the prospects of conflict in the Antarctic
arising from territorial disputes, such as the incidents at
Hope Bay and Deception Island. By limiting military
weapons and bases in the region, the treaty also limited the
risk of armed clashes resulting from deliberate design or
miscalculation. Second, this provision assuaged the fear
(perhaps somewhat exaggerated) that the Soviet Union (or
one of its allies) would use the Antarctic as a base to dis-
rupt commercial and naval traffic through Drake Passage
or launch missiles at Southern Hemisphere targets.

The treaty did not, however, altogether rule out the pos-
sibility of military deployments to the area south of 60° south
latitude. As noted above, Article VI provides that nothing in
the treaty will prejudice a signatory’s rights with respect to
the high seas. A generally recognized right in this regard is
for naval vessels and military aircraft to transit the high seas
and the airspace above them. Thus, it is entirely conceivable
that a signatory could send military forces to the Antarctic
region and still be in compliance with the treaty as long as
those forces remained on the high seas.!2

The treaty makes another important exception to its
general prohibition against military ‘‘measures’’ in the
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American military personnel routinely support scientific activities
in Antarctica. For example, US Navy pilots fly the ski-equipped
LC-130 aircraft (background) that transport scientists to remote
research sites.

treaty area. Prior to the treaty, military personnel from
various nations had been intimately involved in the early
exploration of Antarctica. Many of the great names in the
continent’s history—such as Charles Wilkes, Robert Falcon
Scott, and Richard Byrd—were naval officers and their
efforts received naval sponsorship to at least some degree.
Furthermore, the seven stations used by American scientists
during the IGY were built by the US Navy during its annual
Operations Deep Freeze. The drafters of the Antarctic Treaty
recognized that for the foreseeable future their respective mil-
itary establishments would have a monopoly on many of the
resources required to support successful operations on the
ice, even if the emphasis in Antarctic affairs had shifted from
exploration toward scientific research.

Consequently, the treaty allows military personnel
and equipment to be used for ‘‘scientific research and for
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any other peaceful purpose.’’'* As a result, the military
continues to play a major role in Antarctica, performing
“*logistical’’ functions in the Antarctic programs of several
nations. As will be seen in Chapter 5, several hundred
American military personnel perform duties in the Antarctic
during the summer season. These individuals fly aircraft,
operate airiield and communications equipment, provide
weather forecasts, and carry out various and sundry
administrative tasks.!4 Likewise, the Argentine military plays
a major role in its country’s Antarctic program.!?

To help enforce its arms control provisions, the treaty
also establishes a mechanism for enforcing compliance
through on-site inspection. Specifically, the treaty states that

all areas of Antarctica, including all stations,
installations and equipment within those areas, and
all ships and aircraft at points of discharging and
embarking cargoes or personnel in Antarctica, shall
be open at all times to inspection.

Additionally, ‘‘aerial observation® is permitted *‘at any
time over any and all areas of Antarctica.’’ Any country
that wishes to conduct an inspection designates its own
observers to perform the task. Finally, parties to the treaty
must inform each other of all expeditions, stations, and
military personnel or equipment in the region.!® The treaty
thus was one of the very first arms control agreements to
provide for an *‘intrusive’’ inspection regime.

In practice, few nations have invoked their right to con-
duct inspections. New Zealand carried out the first one in
1963, followed by Australia and Great Britain the same year.
The United States mounted its first inspection in 1964. and
since then has been the most active in implementing this par-
ticular provision of the treaty. As of the 1988-89 season. the
United States had conducted nine inspections. visiting dif-
ferent locations each time. Happily, the inspections have
never raised any question about compliance with the arms
control tenets of the treaty.!” The treaty implies, however,
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that the inspection system is designed to promote the objec-
tives and ensure observation of the entire treaty, not just its
arms control provisions. Thus, in recent years, US inspection
teams have reported possible violations of environmental
measures adopted by the signatories under the consultative
provisions of the treaty.!®

A CLAIMS SETTLEMENT In addition to prohibiting
military measures that might lead to armed clashes in the
Antarctic, the Antarctic Treaty also sought to get at the root
cause of conflict in the region: the claims dispute. The
Chilean modus vivendi proposal and the **gentlemen’s agree-
ment’’ provided the basis for the approach adopted. Article
1V states that nothing in the treaty will be interpreted as
renunciation, diminution, recognition, or non-recognition of
any nation’s rights, claim, or basis of claim to sovereignty in
Antarctica. Furthermore, no acts or activities occuring while
the treaty was in force would be allowed to constitute ‘‘a
basis for asserting, supporting, or denying a claim to ter-
ritorial sovereignty”’ or creating any rights to such a claim.
Likewise, no new claim or enlargement of an existing claim
could be asserted while the treaty was in force.!”

The treaty does not resolve the sovereignty question
once and for all. The seven claimant countries could (and
still do) assert their pre-1961 claims; non-claimants could
(and still do) assert their pre-1961 *‘rights’’ and non-
recognition policies. Article IV, however, does put the issue
on hold for the duration of the treaty. Some diplomats had
hoped in 1959 that the claims dispute would simply wither
away during this extended period, as freedom of access on
the continent and shared responsibility for Antarctic affairs
replaced nationalistic desires to exercise control over territory
in the traditional sense. As discussed later, events have not
completely borne out such optimism, for a few claimants still
cling tenaciously to their asserted rights in the region.

Even if the rosiest expectations for Article IV have not
materialized, its significance should not be underestimated.
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Several commentators have in fact labeled Article IV the
most important provision within the treaty-—for unless the
sovereignty issue were defused in some manner, other pro-
visions of the treaty probably wouldn’t work. Only by
suspending the basic source of potential conflict in the region
could the Antarctic remain an open and demilitarized area
preserved for scientific research. Critics who label Article IV
a temporary ‘‘non-solution’’ to the sovereignty question are
technically correct. And, as will be argued in the next chap-
ter, the sovereignty issue ultimately could undo the entire
treaty. But, in 1959, Article IV probably was the best solu-
tion the conferees could hope to achieve, given the political
environment of the day. More importantly, the approach has
been remarkably successful—so far.?!

A SCIENCE COMPACT The IGY clearly was the
model for the Antarctic Treaty. As stated in its preamble and
in Article 1I, one of its central objectives is to continue and
further develop the freedom of scientific investigation evident
during the IGY. In specific terms, the treaty provides for the
exchange of research plans, scientists, and scientific observa-
tions and results “‘to the greatest extent feasible and practica-
ble.”’ The treaty also encourages the ‘‘establishment of
cooperative wuiking relations’’ with the United Nations and
other international organizations.??

Despite the importance attached to science in the Ant-
arctic, the treaty in the end says very little about science,
other than to enshrine the principle of free exchange. Treaty
nations instead have worked out the details of scientific coop-
eration through the consultative process established by the
treaty, as well as through the good offices of the international
Scientific Committee on Antarctic Research (SCAR).

AN ADMINISTRATIVE FRAMEWORK The treaty
establishes mechanisms for carrying out its provisions,
admitting new members, handling civil and criminal jurisdic-
tion, and resolving disputes among treaty parties. As such,
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Scientists conduct an on-ice research project in the Antarctic. A
cardinal objective of the Antarctic Treaty is to promote freedom of
scientific investigation throughout the continent and its surrounding
waters.

the treaty creates a rudimentary system of international
administration for the continent.

Provisions for administering the treaty are very infor-
mal, reflecting a definite bias against fixed institutions. In
the meetings prior to the 1959 Conference on Antarctica,
several representatives expressed an interest in establishing
a permanent body to administer the treaty. The prospect of
exchanging potentially vast amounts of scientific informa-
tion or coordinating inspections would seem in the abstract
to require a full-time staff dedicated to this purpose. The
proposal, however, garnered little support. The Latin
Americans, for instance, feared that a supranational Ant-
arctic body gradually would erode their claims to sov-
ereignty in the region.??

Instead of creating a secretariat or commission, the
treaty simply establishes a process for holding regular
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meetings among certain parties to the treaty. Article IX
directed the original signatories to meet at ‘‘suitable
intervals and places’’ to exchange information, consult,
and make recommendations to their governments on meas-
ures to further ‘‘the principles and objectives of the
Treaty.”” The treaty specified a list of issues to be consid-
ered in this manner. This list included major provisions of
the treaty and added the *‘preservation and conservation of
living resources in Antarctica.’’?* The treaty did not
exclude any issues from discussion. Presumably, there-
fore, any topic related to ‘‘principles and objectives’’ of
the treaty could be entered on the agendum of the meet-
ings. (The next section of this chapter describes in greater
detail how the consultative process has operated and
evolved from 1961 to the present.)

The treaty also stipulates the means by which new
nations can join the treaty and take part in the consultative
process. The first step is for a nation to ratify or accede to
the treaty in accordance with its own constitutional proce-
dures, and then notify the depositary government (in this
case, the United States) of it actions.2’ The new nation is
then bound by terms of the treaiy, but is not yet entitled to
take part in the consultative process with the original 12 sig-
natories. Neither does the new nation enjoy privileges
granted to thc original members by the treaty, such as con-
ducting inspections or proposing and approving amendments.

To gain these rights, a new nation must demonstrate
(in the words of the treaty)

an interest in Antarctica by conducting substantial
scientific research activity there, such as the estab-
lishment of a scientific station or the despatch of a
scientific expedition.26

This criterion roughly parallels the rationale the United
States used in inviting nations to the Conference on Ant-
arctica. The treaty also seems to imply that a nation that
has achieved consultative party status but no longer
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demonstrates this interest may lose its right to participate
in the consultative process. This stipulation, however,
does not apply to the original 12 signatories, of which
Belgium no longer maintains stations in the Antarctic.”’

The treaty thus created two categories of membership.
The first—known today as ‘‘acceding states’” or ‘‘non-
consultative parties’’—includes those nations that have
simply acceded to terms of the treaty. The second—
referred to as ‘‘consultative parties’’—includes the original
12 signatories and new nations that meet the test of active
interest in the Antarctic. As of 1 June 1990, 27 new
nations had acceded to the treaty. Of these states, 13 had
become consultative parties, bringing the total number to
25. (See Table 1.) Worth noting is the fact that the roster
of consultative parties did not expand beyond the original
12 until Poland achieved that status in 1977—16 years
after the treaty entered into force. (The next chapter
addresses the motives and practical implications of the
surge in membership after 1980.)

The treaty also addresses the knotty issue of legal
jurisdiction over individuals in the Antarctic. Normally, a
state exercising sovereignty over a particular territory also
exercises legal jurisdiction over everyone within that terri-
tory. (Diplomats granted immunity are an exception.)
However, as noted above, the question of sovereignty in
the Antarctic was confused and disputed prior to the Ant-
arctic Treaty. The claimant nations, in most cases, had
asserted the right to exercise legal jurisdiction over anyone
within their sector.?® Alternatively, those nations refusing
to recognize a particular claimant’s assertion of sov-
ereignty correspondingly refused to recognize the claim-
ant’s right to exercise jurisdiction. Nevertheless, an
individual conceivably might commit an act somewhere in
the Antarctic that the parties to the treaty could agree
required some civil or criminal sanction. But who would
have jurisdiction over the case?
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The treaty handles the jurisdiction problem by provid-
ing that officially designated observers, scientific person-
nel, and accompanying staff ‘‘shall be subject to the
jurisdiction of the Contracting Party of which they are
nationals in respect of all acts or commissions occurring
while they are in the Antarctic.”” If a disagreement arises
between two or more parties, the treaty enjoins them to
‘‘immediately consult together with a view to reaching a
mutually acceptable position.’’?°

This provision by no means covered all possible con-
tingencies. For example, it does not address the treatment
of individuals who are not scientists, observers, or staff—
such as tourists, businessmen, or adventurers. For this rea-
son and others. international law experts find the treaty’s
provisions regarding jurisdiction particularly untidy and
have devoted considerable attention to possible gaps and
loopholes. The consultative parties continue to grapple
with the question in their regular meetings. In the mean-
time, individual parties have handled specific jurisdictional
problems on an ad hoc basis. 30

The treaty also contains procedures for resolving dis-
putes among signatories. According to Article XI, the parties
are first obliged to ‘‘consult among themselves with a view
to having the dispute resolved by negotiation, inquiry, medi-
ation, conciliation, arbitration, judicial settlement, or other
peaceful means.” If this approach fails to resolve points of
contention, then the parties are supposed to refer their dispute
to the International Court of Justice for settlement. However,
referral to the International Court is not mandatory; rather, all
parties to the dispute must consent to this action.?’ As noted
earlier, the British government had tried to take its claims
dispute with Argentina and Chile to the Intenational Court
before the treaty was negotiated, but objections of the Latin
American governments blocked this move. To date, no par-
ties to the treaty have invoked Article XI. Instead, they have
worked out their differences over the scope and interpretation
of the treaty within the consultative process.
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Lastly, the treaty briefly addresses the matter of
‘‘third parties.”’ Article X requires the signatories to
“‘exert appropriate efforts’’ to ensure that *‘no one engages
in any activity in Antarctica contrary to the principles or
purposes’’ of the Antarctic Treaty. The treaty does not
specify how the signatories are supposed to carry out this
responsibility, other than to state that their actions must be
‘‘consistent’” with the United Nations Charter.*? Nor does
it begin to explore the legal question of whether states can
be bound in any way by a treaty they have not signed.3
Article X nevertheless clearly conveys the impression that
the original 12 signatories fully intended to create a regime
that applied not only to themselves, but to any other nation
performing activities in the region covered by the treaty.

The treaty is, in the final analysis, a political docu-
ment. Its provisions reflect an effort to achieve compro-
mise and consensus among nations with different political
systems and different stakes in the Antarctic. Conse-
quently, the treaty is not a definitive or comprehensive
legal formula for settling conflicts in the region. Nor does
it address every outstanding probiem in the area.

The task of defining a system for managing Antarctic
affairs, however, did not stop with the signing of the
Antarctic Treaty. Instead, the treaty contains within it
provisions for continued consultation, negotiation, and—
ultimately—decisionmaking on Antarctic affairs. That
process has gradually resulted in a significant expansion in
the range and scope of issues the parties to the Antarctic
Treaty decide for themselves and (for the time being) the
rest of the international community.

Operation and Expansion
of the Treaty System

As noted in the beginning of this chapter, the Antarc-
tic Treaty system consists not only of the treaty itself but
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also several subsequent agreements made by its signato-
ries. These agreements are the product of the consultative
process established by Article 1X. Since 1961, the con-
sultative parties have regularly met to exchange informa-
tion, discuss matters of mutual interest, and, most
importantly, make recommendations on measures to fur-
ther principles and objectives of the Antarctic Treaty.

This process has led to a growing body of agreements
and laws that have amplified and, in some cases, signifi-
cantly expanded on the original provisions of the treaty.
The most notable achievements so far have dealt with pro-
tection of the Antarctic environment. For example, the
treaty parties successfully negotiated two separate conven-
tions to conserve living resources in the Antarctic, and, in
1988, provisionally agreed on a regime to govern future
mineral resource activities. One particularly important
aspect of these agreements has been the creation of new
institutions for deciding key technical and political issues
in the region.

ANTARCTIC TREATY CONSULTATIVE MEET-
INGS By far the most important vehicle for the regu-
lar consideration of Antarctic matters by treaty parties is
the so-called Antarctic Treaty Consultative Meeting. As
mandated by the treaty, the Australian government hosted
the first consultative meeting in Canberra in July 1961.%
Since then, the consultative parties have convened 14 con-
sultative meetings at roughly two-year intervals. (See
Table 2.) These meetings have rotated among their capi-
tals, though none has yet been held in the Soviet Union or
South Africa. Since the treaty makes no provision for a
secretariat or staff, the host government for each meeting
assumes responsibility for administrative matters, such
as circulating papers and publishing reports and
recommendations. 3¢

According to rules of procedure adopted at the first
consultative meeting, participating governments may



THE ANTARCTIC TREATY S5

Table 2
Antarctic Treaty consultative meetings, 1961-89
Meeting
Date Number Location
July 1961 I Canberra
July 1962 I Buenos Aires
June 1964 HI Brussels
November 1966 v Santiago
November 1968 \% Paris
October 1970 VI Tokyo
Oct-Nov 1972 VII Wellington
June 1975 vill Oslo
Sep-Oct 1977 IX London
Sep-Oct 1979 X Washington
June-July 1981 X1 Buenos Aires
September 1983 X1 Canberra
October 1985 X1l Brussels
October 1987 X1V Rio de Janeiro
October 1989 XV Paris

NOTE: Germany has agreed to host the XVI consultative meet-
ing in 1991.

Source: John Heap, ed. . Handbouvk of the Antarctic Trears System. 6th ¢d. (Csmbridge. England: Polar Publications, April 1989,
Annex C: and the Office of Oceans Affairs. US Depariment of Stase.

choose whomever they wish to represent them at the meet-
ings.3” The composition of national delegations tends to
correspond to the major subject areas under discussion.
For example, the American delegation to the 1989 con-
sultative meeting in Paris included officials from the State
Department, the Marine Mammal Commission, the
National Oceanic and Atmospheric Administration, the US
Geological Survey, the National Science Foundation, and
the Council on Environmental Quality. In recent years, the
American delegation also included advisers drawn from
private environmental groups—a reflection of the strong
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interest the so-calied *“green lobby’’ has in Antarctic
issues.®

The representatives meet for the most part behind
closed doors. Thus, an air of secrecy has traditionally sur-
rounded the consultative meetings. Rules of procedure
stipulate that all sessions—except for the opening plenary
session—are held in private, unless the representatives to
the meeting decide otherwise.3* Moreover, all papers pre-
pared for the meeting are classified and withheld from
public dissemination. The only exceptions to this classi-
fication rule are the approved recommendations and final
report.® Secrecy in this case can hardly be justified by tra-
ditional concerns about national security. Rather, restric-
tions on information are said to promote a frank exchange
of views among the meeting participants.*! However, a
cost is associated with this secrecy. Specifically, it pre-
vents outside states and interest groups from directly
observing the process by which important decisions affect-
ing the Antarctic are made. As a result, their confidence in
the oft-professed intention of the consultative parties to
make policies for the ‘‘benefit of all mankind’’ suffers.*

The Antarctic Treaty consultative parties have been
sensitive to repeated complaints—particularly those lodged
by Third World countries in the United Nations (see the
next chapter)}—about secretiveness and have slowly taken
steps to open up their deliberations.*? Final reports from
recent consultative meetings, for example, provide far
more details on what happened in the private sessions than
in the past. Also, starting with the thirteenth consultative
meeting in 1985, the consultative parties began to release
documents from previous consultative meetings.* At the
fourteenth consultative meeting in 1987, the representa-
tives decided that all future meeting documents, not specif-
ically labeled otherwise, would routinely be made
available to the public. In addition, all documents from
each consuitative meeting would be reviewed for release at
the next meeting.*
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In a similar vein, the consultative parties now allow
‘“*outsiders’’ to attend their meetings. They invited the
treaty’s non-consultative parties to send representatives to
the 1983 and 1985 consultative meetings. In the latter
meeting, they formally recommended that non-consultative
parties be allowed to attend as a matter of course.*
However, under revised rules of procedure, non-
consultative parties can only speak and present documents;
they may not take part in decisionmaking.*” At the 1987
consultative meeting, the representatives also approved a
change in their rules of procedure to permit observers and
experts from international organizations to attend consulta-
tive meetings on a case-by-case basis. Representatives
from four different, non-treaty organizations participated
in the 1987 meeting. The number of outside observers
more than doubled at the 1989 meeting in Paris, with nine
different organizations represented.*®

The principal objective of the national delegations to
the Antarctic Treaty consultative meetings is to agree on a
list of recommendations covering various Antarctic issues.
In accordance with the Antarctic Treaty, these recommen-
dations must be submitted to national governments for
final approval. Before a recommendation can become
binding, all consultative parties must approve it.** This
requirement for ultimate unanimity imposes a correspond-
ing requirement for consensus among the representatives to
consultative meetings. In fact, their rules of procedure
state that ‘‘recommendations formulated at the meeting
shall be approved by all the representatives present.’’™
(The final report, however, requires only majority
approval.)’!

The requirement for consensus and unanimity injects
an inherent bias toward delay into the consultative process.
with progress being made only at the rate of the slowest
member. The above discussion on making meeting docu-
ments public is a good case in point. While the consulta-
tive parties ‘‘generally agreed’’ in 1977 on the need to
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make meeting documents more available, they did not
adopt a specific policy to do so until after 10 years of des-
ultory discussions on the subject. Moreover, as one expert
on Antarctic affairs—Peter Beck—has noted, decisions
resulting from this tedious process tend to reflect the
lowest common denominator of views.>2

The process of obtaining government approval for
recommendations is likewise slow. Antarctic issues com-
pete for attention with a host of more pressing matters on
national bureaucratic and legislative agendas. As a result,
governments often fail to approve some recommendations
within the two years between consultative meetings.>?
Such delays have caused concern among the consultative
parties. In response, some representatives to consultative
meetings have urged national governments to observe par-
ticular recommendations in practice, while formal approval
was still pending. In 1987, the United States suggested
that the representatives make greater use of the final
report, rather than the recommendations, to record agree-
ment on non-controversial items. In this way, the need for
subsequent ratification could be avoided. Other nations,
however, expressed concern that such an approach might
constitute a circumvention of the treaty’s provisions on
consultation.>

Before discussing the actual substance of the meet-
ings’ recommendations, one additional point regarding
procedure merits attention. While the Antarctic Treaty
makes no provision for a secretariat or full-time staff, the
consultative process nonetheless has benefited enormously
from technical advice and support provided by the Scien-
tific Committee on Antarctic Research (SCAR). During
the IGY, the Comité Spécial de I’Année Géophysique
Internationale had helped coordinate the various national
research programs in the Antarctic. When plans were made
in 1957 to extend the IGY research efforts for one year as
part of the so-called International Geophysical Cooperation
program, the International Council of Scientific Unions
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(ICSU) chartered SCAR to take over this coordination
function.’’

SCAR has performed this function ever since.
According to its constitution, SCAR consists of one scien-
tific delegate from each country with an active research
program in the Antarctic, as well as scientists nominated
by the ICSU, other scientific unions with 1nterests in the
Antarctic, and the World Meteorological Organization. To
coordinate scientific activity in the Antarctic (which its
constitution defines as the area bounded by the Antarctic
Convergence, not 60° south latitude), SCAR regularly
holds meetings, sponsors seminars, and publishes informa-
tion on research in the region. A small administrative
headquarters at the Scott Polar Research Institute in
Cambridge, England, supports these activities.>®

Though SCAR is a non-governmental body and has
no formal status under the Antarctic Treaty, it plays a
major role in the operation of the treaty system. At the first
consuitative meeting, for example, representatives for-
mally recommended that their national governments should
encourage SCAR to continue its advisory work and
exchange of information.’” Subsequent consultative meet-
ings have followed this practice, frequently calling on
SCAR for particular services. From time to time, some
consultative parties have floated proposals to recognize
SCAR as a formal part of the treaty system. Others have
preferred to preserve SCAR’s independence and, thereby,
shield it from undue political interference. The dispute is
largely philosophical. As author Jeffrey Myhre has noted,
whatever its legal status, ‘‘SCAR, in practice, is the tech-
nical support body of the Treaty.’®

RECOMMENDATIONS As noted in the previous
section, Article IX of the Antarctic Treaty listed several
issues that the treaty parties were supposed to address in
the consultative process. Representatives to the consulta-
tive meetings generally have stuck to this list. Between
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1961 and 1989, they approved 186 formal recommenda-
tions, which subsequently were submitted to their respec-
tive governments for approval. The recommendations fall
into the following three broad catgegories:

First, several recommendations deal with the opera-
tion of the Antarctic Treaty system itself. These recom-
mendations include the previously described measures to
provide more meeting documents to the public and grant
non-consultative parties and observers greater access to
consultative meetings. Representatives also have recom-
mended creation of two additional forums for consultation.
The 1966 consultative meeting formally sanctioned the so-
called ‘‘meetings of experts.’’ In these meetings, technical
specialists from the consultative parties and other invited
organizations discuss ‘‘practical problems’’ and report
their findings to the next consultative meeting. To date,
“‘meetings of experts’’ have been held on logistics and
Antarctic telecommunications policy.® In 1977, the con-
sultative parties convened a ‘‘special consultative meet-
ing’’ to approve Poland’s application for consultative
status. In the process, they decided that a ‘‘special con-
sultative meeting’” would be the venue for considering all
such applications in the future.® In addition, the consulta-
tive parties used ‘‘special consultative meetings’’ to start
negotiations for conventions on living resources, as well as
on Antarctic mineral resources.!

A second group of recommendations focuses on
measures to facilitate scientific research and cooperation.
These recommendations entail efforts to share mete-
orological data, improve telecommunications in the Ant-
arctic, make common use of transportation. provide
assistance in emergencies, and improve the apparently
haphazard process of sharing scientific plans and informa-
tion. In 1972, the representatives recommended creation of
so-called Sites of Special Scientific Interest to prevent
activities that might jeopardize scientific research in
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This hut, constructed in January 1911 by Robert Falcon Scott at
Cape Evans in the Antarctic, is preserved as an historic monument,
under Recommendation VII-9 of the Antarctic Treaty system’s con-
sultative process.

particular Antarctic locations. So far, the consultative par-
ties have designated more than 30 such sites.5?

The third group of recommendations deals with
environmental issues. Article IX of the Antarctic Treaty
lists the ‘‘preservation and conservation of living
resources’’ as a topic the consultative parties should
address in their regular meetings. From the beginning, the
consultative parties have followed this mandate and
focused considerable attention on the issue. This attention
is largely attributable to the importance a relatively pristine
environment holds for research conducted in Antarctica.
Likewise, scientists consider the Antarctic environment to
be particularly vulnerable to human interference.®® Since
the Antarctic climate is so harsh, a plant or animal species
might require decades to recover from serious depletion
caused by the side effects of human habitation or
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Krill, a tiny, shrimp-like crustacean, is a major source of food for
several species of Antarctic animals.

pollution. Moreover, depletion of a particular species
could reverberate throughout the entire Antarctic
ecosystem with disastrous consequences. For example. a
small, shrimp-like crustacean—known as krill'—serves as
the major source of food for whales. seals, birds. and other
animals in the region. Starting in the mid-sixties, several
nations began to fish for krill in the Southern Ocean, rais-
ing fears that over-harvesting would directly jeopardize
survival of other species as well.**

In response to these concerns, the consultative parties
have created an ever-widening regime of environmental

*Eleven species of euphausid crustaceans. or krill, arc found in the
Southern Ocean. The most prevalent is Euphausia superba. The adult
crustaceans arc about two inches long (or three inches long if their
antennae are included) and arc about 15 percent protein.
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measures for the Antarctic. At the very first consultative
meeting in 1961, representatives recommended establish-
ing internationally agreed measures for protecting living
resources in the region. In the interim, they urged their
governments to issue general conservation guidelines pro-
posed by SCAR. %

Three years later, the third consultative meeting
approved a set of environmental provisions—known as the
‘*Agreed Measures for the Conservation of Antarctic
Fauna and Flora.’’% Though the Agreed Measures tech-
nically are an annex to a formal recommendation, they
resemble a treaty in many respects. Fourteen articles
define the scope of the agreement, responsibilities of gov-
ernments, amendment process, and so on. Like the Antarc-
tic Treaty, the Agreed Measures apply to the area south of
60° south latitude and do not prejudice high seas rights.
They urge participating governments to enact regulations
prohibiting the capture or killing of native animals (except
in a few, limited circumstances) and minimizing ‘*harmful
interference,’’ such as allowing dogs to run free or distur-
bing bird and seal colonies during breeding periods. The
Agreed Measures also establish Specially Protected Areas.
Persons can enter these areas only if they have a permit
issued by their governments for a “‘compelling scientitic
purpose.”’ As of this writing, 20 Specially Protected Areas
had been established.?®’ Finally, the Agreed Measures
require governments to take steps to alleviate pollution of
water adjacent to the coast or ice shelves. and to limit
introduction of non-indigenous plants and animals into the
Antarctic.

Since the Agreed Measures were part of a formal rec-
ommendation, they required subsequent approval by the
representatives’ governments. Ultimately, all consultative
parties formally approved them (except West Germany),
though the process was slow.® The United States, for
example. took seven years to approve the Agreed
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Measures, finally codifying them in the Antarctic Conser-
vation Act of 1978.%°

Since recommending the Agreed Measures, the con-
sultative parties have included a wide range of environ-
mental issues on the agenda of their meetings. For
example, in 1966, they discussed for the first time the
environmental implications of increased tourism in Ant-
arctica.” At the eighth consultative meeting in 1975, they
adopted a code of conduct for expeditions and stations that
deals with the disposal of solid and liquid wastes and rein-
forces the Agreed Measures.”! Representatives to the 1987
consultative meeting called on their governments to require
environmental impact statements for major scientific and
logistics activities. Finally, the representatives to the 1989
Paris meeting recommended the creation of two new cate-
gories of protected areas: One, to preserve areas of out-
standing wilderness value; the other, to better manage
areas with multiple uses. More significantly, perhaps, they
also called for a special consultative meeting in 1990 ‘‘to
explore all proposals for the protection of the environ-
ment,”’ including presumably the joint French-Australian
call for a comprehensive environmental protection
convention.”?

While the consultative parties have explicitly recog-
nized the need to strike a balance between environmental
protection and freedom of scientific research (a cardinal
tenet of the Antarctic Treaty), the overall trend clearly is in
the direction of wider, more comprehensive environmental
measures.

The Agreed Measures and code of conduct apply only
to activities on the continent or adjacent waters. Because
the Antarctic Treaty specifically placed the high seas out-
side its purview, the consultative parties initially balked at
addressing conservation measures that apply to the high
seas. However, many animals that inhabit the Antarctic
coasts and ice shelves—such as penguins and seals—spend
a good deal of their time in the water or on floating ice.
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Additionally, as noted above, these same animals depend
on krill for food. Consequently, the Agreed Measures and
code of conduct did not establish a comprehensive
environmental regime for the entire Antarctic ecosystem.
The consultative parties recognized that unless
environmental protection were extended to the high seas,
measures adopted for the coast might have little effect in
safeguarding Antarctic species. To rectify the situation,
they drafted two conventions: One to protect seals; and the
other to protect krill and other marine living resources.
Both technically lie outside the purview of the Antarctic
Treaty. But both, in reality, demonstrate the flexibility of
the treaty system and, at the same time, reinforce the role
the consultative parties play in managing Antarctic affairs.

CONVENTION FOR THE CONSERVATION OF ANT-
ARCTIC SEALS During the nineteenth century, the
seal trade took an enormous toll on the six species of seals
that live in the Antarctic region. The fur and southern
elephant seals, for example, faced extermination through
overhunting.” As stocks dwindled, interest in Southern
Ocean sealing fell off sharply. However, as the number of
Antarctic seals rebounded in this century, the possibility of
sealing arose once more. In 1964-65, the Norwegian ship
Polarhav conducted an expedition to the Antarctic to
determine the feasibility of harvesting crabeater seals on
pack ice. The expedition proved unsuccessful and the
promise of profits from sealing once again receded. Nev-
ertheless, the brief flurry of interest in sealing raised fears
of a return to unregulated hunting in the Antarctic.”

The consultative parties already had taken steps to
conserve seals in the Antarctic Treaty area. The Agreed
Measures afforded some degree of protection to all native
animals—including seals—on land and ice shelves The
Agreed Measures also had designated Ross and fur seals as
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A Weddell seal, one of six species of seals that live in the Antarctic.

Specially Protected Species, meaning they could not be
killed except for a compelling scientific purpose.’

These provisions, however, did not address sealing on
floating ice or at sea—commonly referred to as pelagic”
sealing.” Therefore. in adopting the Agreed Measures at
the 1964 consultative meeting, the representatives also rec-
ommended that their governments ‘‘voluntarily regulate™
pelagic sealing south of 60° south latitude to ensure species
survival and ecological balance.”” Two years later, the
1966 consultative meeting went further by recommending
interim guidelines governments could use in regulating
pelagic sealing. These guidelines were designed to prevent
seal harvesting from exceeding the *‘maximum sustainable

* Pelagic refers to animals (or plants) that live in the middle depths
and surface water of the open sea, often far from land.
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yield”” of a particular species; that is, the yield beyond
which normal reproduction would fail to replace animals
killed by hunting. The guidelines also suggested that the
hunting of Ross seals and the killing of any seals in the
water be banned altogether.’®

Not until 1970, however, did the consultative parties
explicitly commit themselves to negotiating an interna-
tional agreement to regulate Antarctic sealing. Instead of
drafting another set of recommendations or Agreed Meas-
ures, they decided instead to produce a convention outside
the consultative process. This approach promised to avoid
legal and political problems posed by the geographical
scope of the Antarctic Treaty, and to open the new sealing
regime to non-treaty states. Representatives to the sixth
consultative meeting correspondingly discussed a draft
convention in informal sessions.” Once agreement was
virtually certain, the consultative parties called a con-
ference in London in February 1972 to complete their
work. The convention was signed that year, and officially
went into effect in 1978, when the required number of
ratifications was in hand.® (The text of the Seals Conven-
tion is included here at Appendix B.)

In reality, the effort t¢ draft a seals convention out-
side the consultative proces: represented more form than
substance. Only consultative parties took part in negotia-
tions. And only consuitative parties have signed the
convention—though the convention is open to accession
by any state, subject to the consent of the contracting par-
ties. Moreover, the convention contains language that ties
it directly to the Antarctic Treaty. For example, its scope
is the same as the treaty’s scope (60° south latitude)—
though the seas are included this time, for obvious rea-
sons. More importantly, parties to the convention must
explicitly ‘*affirm’’ the Antarctic Treaty's Article 1V
provisions on the issue of Antarctic claims.®!

As for specific conservation measures, the convention
forbids the killing and capturing of three species of seal
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US scientists tag seals in the Antarctic. ‘‘Harvesting”’ of seals is reg-
ulated by the 1972 Convention for the Conservation of Antarctic
Seals.
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(Ross, southern elephant, and fur) and sets permissible
catch limits for another three species of seal (crabeater,
leopard, and Weddell). It establishes sealing seasons, seal-
ing zones, and reserve areas. It also obliges contracting
parties to provide information to SCAR for research and to
prohibit their citizens from killing seals in the water. The
convention authorizes the establishment of a commission
and an inspection mechanism ‘“‘any time after commercial
sealing has begun.’’®

No one has had reason to invoke this last provision as
yet. The first known taking of Antarctic seals in large
numbers did not occur until the 1986-87 austral summer,
when the Soviets reportedly harvested 4,800 seals for
“‘scientific’’ purposes.®* The Convention for the Conserva-
tion of Antarctic Seals thus put in place a conservation
regime before a potential problem actually surfaced—a bit
of prescience that supporters of the Antarctic Treaty sys-
tem frequently cite with pride. If sealing had indeed
actively resumed before the signing of the convention, the
issue already might have become too encumbered with
political and economic baggage to permit successful nego-
tiation of conservation measures.

CONVENTION ON THE CONSERVATION OF ANT-
ARCTIC MARINE LIVING RESOURCES Within
three years of concluding the seals convention, the con-
sultative parties to the Antarctic Treaty embarked on an
even more ambitious approach to conservation in
Antarctica.

Starting in the early seventies, several fishing nations
began to view the Southern Ocean as a fishery of potential
importance. At least two factors prompted this interest.
The first was a general leveling off, or even a decline. in
fishing stocks elsewhere in the world. The second was the
widespread imposition of 200-mile exclusive economic
zones by maritime nations, significantly limiting the oper-
ating areas of foreign fishing fleets. As both fish stocks
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and fishing areas shrank, fishing in the inhospitable South-
ern Ocean suddenly became more economically
attractive.® For example, between the 1972-73 and
1973-74 fishing seasons, the total catch of fin fish and krill
in Antarctic waters increased more than 785 percent!
While the total catch has fluctuated considerably since
then, the overall trend is up as growing numbers of ships
from several countries—including the Soviet Union,
Poland, Japan, Taiwan, Spain, and Germany—fish in the
region. Yet, to put the matter in perspective, Antarctic
fishing accounts for less than 1 percent of the total world
catch.®

Nevertheless, increased interest in the Southern
Ocean fishery excited fears about the adverse impact unre-
gulated fishing might have in the region. The waters
around Kerguelen and South Georgia Islands were heavily
fished in the late sixties and early seventies, resulting in
serious decline in the stocks of some species of fin fish.86
A growing interest in krill as a source of protein also was a
cause for concern. As noted earlier, krill plays a pivotal
role in the Antarctic ecosystem. It is the major source of
food for whales, seals, birds, and squid. If future fishing
seriously depletes krill stocks, then other species could
well be in jeopardy. The precise degree of danger,
however, is not known. Much remains to be learned about
krill—its life cycle, reproductive rates, total size of the
krill population, and so on—and the effects of krill fishing
on the ecosystem as a whole.?’

The first effort by the consultative parties to grapple
with implications of increased fishing in the Antarctic,
therefore, was to call for more data on the problem. At the
vighth consultative meeting in 1975, the representatives
urged their governments and SCAR to devote more atten-
tion in their national scientific research programs to ques-
tions related to Antarctic marine biology.% SCAR
subsequently organized a cooperative, international pro-
gram, known as the Biological Investigation of Marine
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This Adelie penguin, and other species of animals that feed on krill,
benefit from the 1980 Convention on the Conservation of Antarctic
Marine Living Resources (CCAMLR).
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Antarctic Systems and Stocks (BIOMASS), to conduct
research in the Southern Ocean. The first phase took place
during the 1980-81 season and concentrated on krill biol-
ogy. The second phase took place over two seasons
(1983-84 and 1984-85) and included research on the rela-
tionship between species and ocean structure, as well as
further study of krill.#°

In the meantime, the consultative parties decided to
press ahead with steps to impose some constraints on
exploitation of krill and other marine living resources in
the Antarctic. In 1977, representatives to the ninth con-
sultative meeting recommended interim guidelines that did
little more than urge ‘‘the greatest possible concern and
care’’ in harvesting Antarctic krill and fish stocks. More
significantly, they also recommended negotiations leading
toward a ‘‘definitive’’ conservation regime and set late
1978 as the target date for an agreement.® The task of
drafting the agreement fell to three special consultative
meetings held alternately in Canberra and Buenos Aires.
As with most major initiatives undertaken within the con-
sultative process, negotiations took longer than planned.
They finally ended in a conference in Canberra in May
1980 with completion of the Convention on the Conserva-
tion of Antarctic Marine Living Resources (CCAMLR,
commomly pronounced ‘‘camel are’’). The convention
ultimately entered into force in 1982.%' (See Appendix C
here for the full text of the CCAMLR convention.)

Like the seals convention, the consultative parties
ostensibly negotiated CCAMLR outside the treaty frame-
work. And, once again, form obscured reality. Only the
consultative parties took part in special consultative meet-
ings between 1980 and 1982. As with other consultative
meetings, documents and debates remained confidential.
The final conference in 1982 was open to all parties. But
by then the consultative parties already had decided the
most controversial issues amongst themselves.%?
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More importantly, the drafters of CCAMLR explicitly
tied the convention to the Antarctic Treaty and the treaty
system in several respects. For example, parties to
CCAMLR must agree—*‘whether or not they are Parties to
the Antarctic Treaty’’—to refrain from activities in the
Antarctic region that are contrary to *‘principles and pur-
poses’’ of the treaty. Parties to the convention also must
abide by the treaty’s provisions on demilitarization and ter-
ritorial claims. Additionally, they must observe the Agreed
Measures for the Conservation of Antarctic Fauna and
Flora, and

such other measures as have been recommended by

the Antarctic Treaty Consultative Parties in

fulfillment of their responsibility for the protection

of the Antarctic environment.®?

In short, the very act of acceding to the convention obliges
a party to subscribe to core tenets of the Antarctic Treaty
and to accept the legitimacy of the consultative process in
managing Antarctic affairs, at least as far as environmental
matters are concerned.

The Convention on the Conservation of Antarctic
Marine Living Resources, however, did represent a depar-
ture from the past in terms of the number of signatories, its
scope, and the establishment of permanent institutions.
Recall that only the original 12 Antarctic Treaty members
signed the seals convention, and only three other consulta-
tive parties subsequently acceded to it. CCAMLR has
fared much better, garnering signatures beyond the small
circle of consultative parties. In addition to the 13 con-
sultative parties (the original 12 plus Poland), two (then)
non-consultative parties—East and West Germany—also
signed the convention in 1980. Since the convention went
into effect in 1982, several additional Antarctic Treaty
members have acceded to CCAMLR. The convention also
provides for ‘‘regional economic integration organiza-
tions’’ to accede; the European Economic Community did
so in 1982.%4
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Beyond expanding participation in the growing con-
servation regime, CCAMLR also expanded in one sense
the scope of the Antarctic Treaty system. The original
treaty and the seals convention included only the area
south of 60° south latitude. As one might suspect, the nat-
ural range of krill and other marine resources is not limited
by an imaginary line, but by the Antarctic Convergence.
Imposing conservation measures south of 60° south lati-
tude, while permitting unregulated fishing north of that
area, would make little sense. As in earlier negotiations,
apprehensions about national rights with respect to sub-
Antarctic islands whose ownership was not in dispute
(France’s claims to Kerguelen and Crozet, for example,
are widely recognized and accepted) made use of the Ant-
arctic Convergence as a boundary for the regime difficult.
Common sense and clever drafting ultimately triumphed
over concerns about national rights. CCAMLR thus
applies not only to marine living resources south of 60°
south latitude, but to the area between that latitude and the
Antarctic Convergence as well. Since the precise position
of the Antarctic Convergence fluctuates, the convention
provides specific geographic coordinates.®

The conferees took two actions to satisfy the concerns
of nations with recognized claims in the expanded zone.
First, the Final Act of the conference (a separately negoti-
ated document) also contains language that gives France
the final say on whether conservation measures adopted
under CCAMLR will apply to waters adjacent to Ker-
guelen and Crozet. The same understanding applies to
other islands ‘‘over which the existence of State sov-
ereignty is recognized by all Contracting Parties.’’% Sec-
ond, the convention itself adds an additional clause to the
original treaty’s language on territorial claims. Specifi-
cally, Article IV of CCAMLR states that nothing in the
convention will prejudice rights or claims ‘‘to exercise
coastal state jurisdiction under international law’’ within
the area to which the convention applies. This provision
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presumably includes the area around the sub-Antarctic
islands. Interestingly, this deliberately ambiguous provi-
sion also might permit the seven claimant nations to argue
they have the right to exercise coastal state jurisdiction (for
example, impose a 200-mile exclusive economic zone) off
the coasts of their respective continental claims as well.
Non-claimants, of course, can refuse to honor the argu-
ment. This deliberate ambiguity is known as the ‘'bi-
focal’’ approach, since either side can see the issue
through either of two, different lenses. Fortunately, no
claimant has seriously tried to enforce coastal state
jurisdiction—yet.%’

In addition to expanding the scope of the Antarctic
Treaty system, CCAMLR also establishes for the first time
permanent institutions to manage particular aspects of the
Antarctic regime. Drafters of the Antarctic Treaty had
shied away from creating a full-time bureaucracy to imple-
ment the treaty; the consultative meetings perform this task
instead. CCAMLR departs sharply from the bias against
formal administrative structures by creating not one, but
three organizations.

The first is a Commission comprised of one represent-
ative tfrom each state that originally signed the convention
and each acceding state engaged in research or harvesting
of marine living resources in the convention area. Regional
economic organizations also can join the Commission as
long as their members also are entitled to do so. (The
Commission also has invited observers from acceding
states not represented on the Commission, and from
various international organizations interested in the South-
ern Ocean, to attend its meetings.) The function of the
Commission is to *‘give effect to the objectives and princi-
ples’ of the convention, including facilitating research,
compiling data, instituting conservation measures. and
implementing a system of inspection and observation. The
Commission must meet at least once a year. Like the con-
sultative meetings, decisions on substantive matters require
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consensus. Conservation measures adopted by the Com-
mission automatically become binding on all member
states within 180 days. unless a particular state notifies the
Commission otherwise.

Tk convention also establishes a Scientific Commit-
tee to serve as a consultative body to the Commission and
authorizes the Commission to appoint a full-time Execu-
tive Secretary and staff to support it and the Scientific
Committee. Headquarters for all three organizations—
Commission, Scientific Committee, and Secretariat—is
Hobart, Australia.?

The convention actually says little about specific con-
servation measures other than to set forth basic principles.
According to CCAMLR, conservation includes ‘‘rational
use.”’ Thus, harvesting is not ruled out altogether. Instead,
parties to the convention must prevent harvesting that
threatens stable population levels in the harvested species
or other species in the ecosystem. The convention is thus
said to adopt an ‘‘ecosystem approach,’’ rather than the
‘‘maximum sustainable yield’’ approach common to other
fisheries.” The convention leaves specific conservation
measures to the Commission. Since CCAMLR entered into
force in 1982, the Commission has adopted proposals pro-
hibiting fishing in certain areas, defining the mesh size of
nets, and protecting different species of fish.!%

CCAMLR is still in its early days. The first few meet-
ings of the Commission dealt primarily with procedural
issues. Still remaining to be seen is how the convention
will operate in practice. Some governments and interest
groups already have raised concerns that CCAMLR, to
quote environmentalist Barbara Mitchell, ‘‘is famous for
its sweeping environmental purview and infamous for its
lack of teeth to back it up.’’ Particularly troublesome to
critics is the requirement for consensus in decisionmaking,
which might allow a state intent on unrestricted fishing to
delay effective conservation measures.'?' As a matter of
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fact, the Commission has not yet devised a conservation
strategy to implement the standards set forth in the
Convention. 102

An Appraisal of the System

In the nearly three decades since the Antarctic Treaty
entered into force, the system for managing Antarctic
affairs has evolved and expanded considerably. The basic
principles expressed in the treaty remain the foundation of
the system—peaceful use of the Antarctic, demilitariza-
tion, suspension of territorial claims, free access for scien-
tific research, and consensus in major decisionmaking.
Nevertheless, significant change has occurred. The con-
sultative process has opened up, albeit slowly. The circle
of consultative parties has grown from the original 12 sig-
natories to 25 countries. With the addition of Brazil,
China, and India, the consultative parties now represent
more than two-thirds of the world’s population.!% The ros-
ter of acceding states likewise continues to expand, as does
their degree of involvement in the consultative process. At
the same time, the consultative parties have allowed more
information about their activities out and brought more
parties into their deliberations. The trend is clearly in the
direction of greater participation and less secrecy in
decisionmaking.

Through the consultative process, treaty members
also have expanded the range of issues falling under the
purview of the treaty system. The Antarctic Treaty con-
sultative meetings have resulted in some 186 formal rec-
ommendations on a host of issues ranging from procedural
matters to conservation measures. In ratifying these recom-
mendations, member states have created a substantial body
of common laws and regulations on Antarctica.
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The entry into force of two conservation conventions,
in particular, has had far-reaching implications for the Ant-
arctic Treaty system. Both expanded the scope of the sys-
tem: First, to the high seas, and then to the Antarctic
Convergence. Both displayed an ability to tackle complex
issues in a pragmatic, non-polemical fashion. Finally, the
Convention on the Conservation of Antarctic Marine Liv-
ing Resources created new institutions that pointed the way
for the management of other aspects of the Antarctic sys-
tem, such as mineral resources (as discussed in the next
chapter). )

Supporters of the treaty system—including the US
Government—refer to measures adopted in the consulta-
tive process with considerable satisfaction. Special men-
tion usually is made of efforts to set regulatory regimes in
place before, rather than after, problems fully manifest
themselves. %

Other observers are less enthusiastic about the track
record to date, particularly with respect to environmental
measures. For example, Barbara Mitchell has concluded
that this record is

only fair: The outposts are seriously overcrowding
certain areas that provide a home for seals, pen-
guins, and other birds. ... And the stations’ power
generators produce gases, heat, dust, and noise that
interfere with scientific study of the area’s ‘pure’
environment. 105

Likewise, environmentalist James Barnes has criticized the
treaty system because it ‘‘lacks any centralized environ-
mental review body or regulatory authority.”” Conse-
quently, Brown said, ‘‘interpretation and enforcement’’ of
the environmental guidelines recommended through the
consultative process are ‘‘left to each country.”’1% For this
reason, some experts have called for better coordination
among the growing number of institutions and organiza-
tions that have interests in the region.'%’
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These criticisms aside, the Antarctic Treaty system
has proven thus far to be a workable and—given its limited
aims—successful approach to managing Antarctic affairs.
Treaty members have in fact kept Antarctica peaceful, pro-
moted international cooperation, developed institutions
that meet the need for consultation, and responded to crit-
icisms (like secretiveness) and new problems (like growing
worldwide interest in Antarctic resources). While progress
may have been slow at times and not as extensive as some
may have liked, cautions inherent in the system have pro-
tected individual national interests in the region and
thereby prevented defections and a relapse into the interna-
tional free-for-all that marked the pre-treaty period.

Despite its modest successes so far, not all is well in
the Antarctic Treaty system. Pressures from within and
outside the system threaten to disrupt the continuing politi-
cal compromise that the Antarctic Treaty represents. As a
result, the continuing viability of the treaty system—as it
currently exists—is in question. As 1991—the first year a
consultative party can request a review conference—
approaches, this question grows more pressing.




Challenges to the
Antarctic Treaty System

HE ANTARCTIC TREATY DID NOT RESOLVE ALL

Tthe existing (much less looming) issues associ-
ated with the region. Instead, it waffled on some critical
matters and ignored others altogether. For example, the
treaty is virtually silent on the question of resource
development. The only mention of rescurces is in Article
IX, which simply states that the treaty’s signatories should
address ‘‘the preservation and conservation of living
resources’’ in their consultative meetings. The treaty says
nothing at all about ‘‘non-living’’ resources—such as oil
and minerals.

Another area of deliberate ambiguity concerns the
apparent mismatch between stated applicability and actual
procedure. The treaty and subsequent recommendations
from consultative meetings make reference to the interests
of ‘‘all mankind”’ and to the ‘‘purposes and principles’’ of
the United Nations. However, as discussed in the previous
chapter, the consultative parties have arrogated the right to
take part in decisionmaking on Antarctic affairs unto them-
selves, in effect excluding nations that may have an inter-
est in the region, but lack the wherewithal to mount major
expeditions.
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Drilling granite cores in New Victoria Land in the Antarctic.
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Finally, the Antarctic Treaty does not actually end the
basic conflict that gave rise to it in the first place—the dis-
pute over territorial sovereignty. Instead, Article IV essen-
tially shelves the matter for the indefinite future.

For several years, the political compromises and
resultant ambiguities in the treaty lay dormant. Indeed, the
treaty and the consultative process provided for a remarka-
bly workable system of cooperation among those countries
with active interests in the Antarctic.

However, political and economic developments of the
past decade have focused increasing attention on soft spots
in the treaty and, in effect, linked them to one another. In
a nutshell, treaty and non-treaty nations alike have
expressed keen interest in the potential living and non-
living resources of the Antarctic as scarcities have
developed at home. Yet, resource exploration and exploi-
tation entail various technical and commercial matters—for
example, licensing, regulation, profit distribution, and
taxation—that by their very nature require that someone or
some body be able to make legally binding decisions. In
other words, someone has to exercise something akin to
sovereignty. As noted in the previous chapter, the treaty
members instituted a new system to regulate the harvesting
of living resources in 1982. This precedent paved the way
to negotiations on a system for managing mineral develop-
ments as well. Yet, just as this process got underway, sev-
eral non-treaty nations objected in principle to the creation
of any resource regime that excluded them from any bene-
fits or profits that might someday come out of the
Antarctic.

The current challenges facing the treaty system can
thus be characterized as a triangle of three interrelated
issues: resources, participation in the decisionmaking proc-
ess, and sovereignty. The paramount question for the next
several years, then, is whether the existing treaty system
can accommodate these challenges by establishing an
effective resource regime that preserves the principles




84 AMERICA ON THE ICE/KLOTZ

embodied in Article 1V of the Antarctic Treaty, protects
the Antarctic environment, and satisfies the rest of the
world community—all at the same time.

If not, the system could undergo significant transfor-
mation or collapse altogether. Should that happen, Ameri-
can policymakers then would be forced to redefine US
goals in the region, as well as the strategy and presence
required to achieve them.

Antarctic Resources

The prospect of bountiful resources in Antarctica has
long excited the human imagination. Even before the con-
tinent’s discovery in 1820, men speculated about the great
wealth of a continent whose existence had only been pre-
dicted on the basis of highly questionable scientific logic.
In 1772, Yves-Joseph de Kerguelen-Tremarec (discoverer
of Kerguelen Island) wrote, ‘*No doubt wood, minerals,
diamonds, rubies and precious stones, and marble will be
found [in the Antarctic continent}.’"!

Though most explorers who actually sailed through
the Southern Ocean ultimately formed more pessimistic
views about the promise of Antarctic riches, the history of
the region continued to be closely tied to the quest for
resources of one sort or another. The lucrative seal trade.
in fact, drew many explorers to the region and led to the
first sightings of the continent. Several decades later.
whaling interests in the Southern Ocean prompted nations
to assert formal claims to Antarctic territory. Later, Argen-
tine, British, and Chilean desires to protect resource
options helped fuel the conflict that simmered in the region
after the Second World War.

The reality of Antarctic resources has failed to live up
to more optimistic expectations. Obstacles to finding,
much less exploiting, resources in the region are enor-
mous. Most of the continent is covered by an ice sheet
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almost two miles thick in places. Even in ice-free areas,
extreme cold, harsh winds, and the long winter darkness
make prospecting a daunting task. Assuming abundant
resources could be found, the costs of extracting and then
transporting them to markets probably would far exceed
the economic returns for doing so—at least as long as
alternative sources were available in northern climes. Per-
haps for this reason, Dr. Laurence Gould—geologist and
Antarctic explorer—testified in 1960 that he ‘‘would not
give a nickel for all the mineral resources I know in
Antarctica.’’?

By the seventies, however, interest in Antarctic
resources returned. During this turbulent decade, the
inhabited world suffered from a severe economic malaise
brought on by oil shortages and dramatic price increases.
Respected analysts and popular writers alike offered dire
predictions about imminent shortages in other resources as
well, including food, water, and strategic minerals. Gov-
ernment officials in many countries correspondingly
devoted increasing attention to the politics of scarcity and
the search for alternative sources of important com-
modities. At the same time, the program of scientific
investigations underway in the Antarctic since the IGY
began to offer provocative evidence that important living
and non-living resources might be found in the region after
all.

As discussed in the previous chapter, the harvesting
of krill and fin fish in Antarctic waters rose sharply in the
early seventies. Since krill plays a pivotal role in the
region’s food chain, the Antarctic Treaty nations grew
concerned about the potential impact of unregulated krill
harvesting on the entire Antarctic ecosystem. In 1977, they
decided to negotiate a separate convention regulating
Southern Ocean fishing. Subsequent talks encountered a
host of difficulties centered largely on the issue of sov-
ereignty (particularly over the issue of coastal state juris-
diction), illustrating the seriousness with which several
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countries approached their claims in the region and the
extent to which sovereignty disputes could intrude into
resource questions. Like the Antarctic Treaty, the resulting
Convention on the Conservation of Antarctic Marine Liv-
ing Resources (CCAMLR) never actually resolved the
principal issue. It merely provided clever language that
allowed both sides to the dispute to read whatever they
wanted into the convention. Some claimants have in fact
enacted legislation that presumes the right to exercise
coastal state jurisdiction in Antarctica, though none has
actually tried to enforce such jurisdiction.?

At the moment, no compelling reason can be seen to
take such a step. As noted earlier, harvesting in the South-
em Ocean accounts for less than 1 percent of the world’s
total catch. While environmental concerns remain, the
level of fishing activity in the region does not yet threaten
any claimants’ presumed economic rights. Additionally,
krill and fin fish are not restricted to any one sector of the
Southern Ocean, but are distributed around the entire
continent.

Thus, the claimant states are not likely to jeopardize
benefits currently enjoyed under the Antarctic Treaty just
to reap modest economic gains, or merely to prove a point.
If, however, a state did attempt to enforce a 200-mile
exclusive economic zone adjacent to its claims south of
60° south, the fundamental compromise on which the
entire Antarctic Treaty system is constructed would be
undermined.

The prospect of exploiting oil and mineral resources
in the region presents the treaty system an even more diffi-
cult problem in terms of reconciling worldwide interest in
tapping alternative sources of supply with the special polit-
ical and environmental circumstances of the Antarctic. The
actual potential for extracting non-living resources from
the area is subject to varying predictions, based either on
speculation or tentative results from scientific research
largely conducted for reasons other than prospecting.
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The speculative element revolves around the theory
that the Antarctic was once part of the supercontinent
Gondwanaland.” (See Map 5.) The apparent similarities
between geological formations in the Antarctic and the
Bushveld in South Africa and the Gippsland Basin in Aus-
tralia suggest to some experts that the rich deposits of
important minerals or oil found in the latter two regions
also may be present in Antarctica.* Others, however, have
questioned the validity of speculating from the Gondwana-
land hypothesis, noting, for example, that the physical
processes that produced oil in some known fields may
have occurred after the breakup of the supercontinent and,
therefore, might not have affected what is now
Antarctica.’

In addition to speculative theories, some limited
empirical evidence indicates that important deposits of oil
and minerals may in fact exist in the Antarctic. Since the
IGY, some nations have conducted seismic. gravity, and
magnetic surveys that have identified several thick seg-
ments of sedimentary rock that are usually associated with
oil deposits beneath the ice sheets and continental shelves.®
In 1973, the US research vessel Glomar Challenger drilled
a series of holes in the Antarctic continental shelf and dis-
covered small amounts of hydrocarbon gases.” More
recently, New Zealand researchers drilling in the Ross Sea
in late 1986 discovered hydrocarbon residue in

*In his hypothesis on continental drift, outlined in 1912, Alfred
Wegener (1888-1930), German geologist and meteorologist, envisioned
that the world’s continents at one time formed part of a single supercon-
tinent known as Pangaea. This original land mass began separating dur-
ing the Mesozoic Era, Wegener believed, and split into two large
continents: Gondwanaland, which included South America, Africa.
India, Australia, and Antarctica, was the southern half; the northern half
is known as Laurasia. Bearing out Wegener's theory, rock strata,
known as the Gondwana System in India, for example, contain geologic
evidence of a former land connection.
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Map 5. Gondwanaland
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sedimentary rock, suggesting that oil had been present
once.® Likewise, geologists have found occurrences of
several different minerals on the continent, including iron,
copper, nickel, chromium, uranium, coal, and other
minerals.’

The scanty data on oil and mineral deposits in the
Antarctic spawned some rather optimistic assessments of
the region’s resource potential in the seventies. In 1975,
the US Geological Survey predicted that as much as 15 bil-
lion barrels of recoverable oil might be found in the West
Antarctic continental shelf.!0 During preparations for an
Antarctic Treaty consultative meeting, American repre-
sentatives suggested that ‘‘the Antarctic continental shelf
could contain potentially recoverable oil in the order of a
magnitude of tens of billions of barrels,”” compared to the
8 billion or so barrels thought to lie beneath the Alaskan
North Slope.!' In 1979, Dr. James Zumberge—then US
delegate to the Scientific Committee on Antarctic Research
(SCAR)—concluded that the prospect of finding large
amounts oil in the Antarctic was ‘‘based more on inference
than fact,”’ but the circumstantial evidence nevertheless
was ‘‘fairly impressive.’’!2

In contrast to this early enthusiasm, today’s predic-
tions on oil and mineral resources in the Antarctic are gen-
erally conservative and carefully hedged. Most experts
stress that the occurrences of hydrocarbon gases in conti-
nental shelf drillings or of various minerals in exposed
rock formations do not yet imply that non-living resources
will be found in commercially viable quantities. More data
is needed before any meaningful estimates of oil or min-
eral resources can be made.

The experts also point out the enormous difficulties of
discovering and then recovering oil or minerals in the Ant-
arctic environment. Since ice covers 98 percent of the con-
tinent, exploration essentially is limited to exposed rock
outcrops. The task of getting at these outcrops entails
major logistical problems of transporting researchers and
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provisions to remote areas. Even when minerals are dis-
covered in exposed areas, they may or may not be indica-
tive of the actual frequency or distribution of minerals
throughout the region. Actual mining operations also
would require the production of energy, a source of melted
water, and the means and facilities for transporting ore
back to civilization.!3

Drilling for oil on the continental shelf also would
present major technological challenges. The continental
shelf surrounding the Antarctic is generally deeper than
anywhere in the world. (This phenomenon probably is due
to the depression of the continent caused by the enormous
weight of its ice sheet.) Moreover, the seas above the shelf
are covered with ice 9 to 10 months out of the year. Drill-
ing rigs would have to contend with mammoth icebergs
and routinely high winds. Wellheads on the ocean floor
would be vulnerable to bottom-scouring icebergs.'
Despite these obvious difficulties, however, oil companies
overcame different, though equally demanding, challenges
in Alaska and the North Sea. Thus, one is forced to con-
clude that the technology needed to explore and exploit
Antarctic oil (assuming it exists) certainly could be
developed if financial incentives to do so ever
materialized. !’

Nevertheless, the prospect of oil or mineral resource
development at any time in the near future is remote.
Because of the lack of data, technical obstacles, and finan-
cial costs required to overcome them, a 1983 US Geologi-
cal Survey report concluded that

it is doubtful ... that any metallic or non-metallic
mineral resources in Antarctica will be exploited for
many years, unless world economic or political con-
ditions change drastically.!6

The US Geological Survey currently considers off-shore
oil to be the only mineral resource in Antarctica likely to
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be exploited in the next two to three decades, and then
only if drilling technology suitable to the unique conditions
of the Antarctic becomes available and market conditions
make it economically attractive to do so. A more recent
(1989) report by the US Congress's Office of Technology
Assessment echoes this conclusion, predicting that the
development of Antarctic mineral resources of any kind
*‘is probably about three decades away under the most
optimistic scenarios, and it may possibly never occur.’’!’

Even though exploitation of non-living resources in
the Antarctic was hardly close at hand, the Antarctic
Treaty nations began to worry in the early seventies about
the environmental and political ramifications of unregu-
lated drilling and mining. The United Kingdom formally
raised the issue in 1970, and the consultative parties subse-
quently placed it on the agenda of the seventh consultative
meeting in 1972. According to then Assistant Secretary of
State Dixy Lee Ray, ‘‘the issue [at the 1972 meeting] was
still highly charged and agreement was reached only to
postpone discussion.”"!8

At the next consultative meeting, several nations
argued in favor of a moratorium on any mineral resource
activity until potential problems of resource development
were thoroughly understood. The United States opposed a
formal ban on such activities because it felt, in the words
of R. Tucker Scully of the State Department, that ‘‘a mor-
atorium was not so much a delay to permit rational cal-
culation as a decision not to examine the issue at all.*"!9
With the 1973 embargo by the Organization of Petroleum
Exporting Countries (OPEC) still fresh in the national
memory, the United States was not willing to rule out any
approaches to identifying alternative sources of oil. Instead
of a moratorium, the American delegation proposed the
negotiation of an international agreement that would estab-
lish procedures for deciding whether, and under what con-
ditions, resource activities would take place.? Even
though the United States was in the minority, the
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consensus rule precluded adoption of a moratorium. By
way of compromise, the consultative parties agreed to vol-
untarily refrain from mineral exploration and exploitation
‘‘while seeking timely agreed solutions’’ to the minerals
problem.?!

The consultative parties continued to discuss the min-
eral issue at their biennial meetings for the remainder of
the decade. They invited SCAR to continue to coordinate
geological and geophysical research in the region.?? They
also commissioned two groups of experts to assess current
technology for resource exploration and exploitation, as
well as the possible environmental impact of such
activity.?> However, not until 1981 did the consultative
parties formally recommend that a ‘‘regime on Antarctic
mineral resources should be concluded as a matter of
urgency.’’?

One could fault the consultative parties for seeming to
procrastinate on the issue. However, as already suggested,
scientific data on the entire minerals question was minimal
at best and, consequently, requirements for a regime were
not entirely clear. At the same time, the consultative par-
ties may have wanted to wait and see how negotiations for
a living resources regime turned out before tackling
another, more complicated issue. The decision to proceed
toward a minerals regime in fact came during the first con-
sultative meeting after CCAMLR was concluded. Finally,
the consultative parties probably are justified in citing with
pride that they initiated negotiations for a minerals regime
well before serious prospecting had even begun. Motives
for pressing ahead were obvious. As with living resources,
negotiating a minerals agreement would be far more diffi-
cult if undertaken after, rather than before, exploitable
deposits were found and requisite technology for Antarctic
operations had been developed.

The consultative parties were mindful from the outset
that a failure to regulate mineral activities could jeopardize
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the entire Antarctic Treaty. As the State Department’s
Tucker Scully testified in 1979,

the questions of dealing with mineral resource
development in Antarctica go right to the heart of the
questions relating to sovereignty and the differences
over sovereignty .26

For one thing, access to 0il and mineral supplies is a mat-
ter of strategic importance to virtually every nation. Guar-
anteeing access to sources of supply is generally
considered a vital national interest. At the same time, con-
trol over important resources confers undeniable economic
benefits to those nations fortunate enough to exercise it.
Thus, for strategic and economic reasons, claimant coun-
tries are not likely to cede control over a potential Antarc-
tic bonanza within their respective sectors to any non-
claimants. For their part, non-claimant countries have a
vested interest in perpetuating the Antarctic Treaty’s prin-
ciple of open access to the continent for peaceful activities
(such as drilling and mining).

Given these powerful political pressures, some
observers feared that either a claimant or a non-claimant
nation might begin resource development in.the absence of
an agreement to preempt measures that might somehow
constrain access to Antarctic resources or give advantage
to other nations in the region.

The seemingly inevitable showdown between
resource development and unresolved questions of sov-
ereignty presumably could have waited until the day of
actual development drew closer. Unfortunately, resource
development by its very nature typically requires the reso-
lution of title (or, in this case, sovereignty) disputes before
it actually starts. The costs and risks of exploration gener-
ally are so high that few companies are willing to begin
even prospecting unless the rules of the game and their
stakes in the enterprise can be assured up front. The
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Environmentalists fear that oil development in the Antarctic would
threaten the region’s fragile ecosystem, endangering native species,
such as the skua (above) and the emperor penguin (below).
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absence of any clear authority over mineral questions in
the Antarctic eventually could have the effect of, 1) dis-
couraging active exploration altogether or, 2) prompting
one or more claimants to assert their presumed rights in the
region by granting licenses and promulgating regulations.>’

In addition to problems associated with sovereignty,
the consultative parties also expressed great concern about
the potential environmental impact of resource develop-
ment. As discussed previously, the Antarctic environment
and ecosystem are considered very fragile. Moreover, the
relatively pristine conditions found on the continent are
important to several areas of scientific inquiry. As a resuit
of well-publicized ecological disasters in the developed
world, the prospect of widespread drilling or mining in the
Antarctic quite naturally conjures up images of oil well
blowouts, tanker spills, and huge ore tailings.

Indeed, some experts contend that the likelihood of
environmental accidents and the ability to recover from
them are magnified by unique conditions in the region. For
example, oil drilling platforms would require the capability
to rapidly disconnect from wellheads if a large iceberg
approached. Failure to do so properly could result in a
major spill. If the spill occurred near the end of a summer
season, cleanup operations might be delayed for half a
year. Additionally, extreme water temperatures would
retard natural degradation. Oil would jeopardize not only
large mammals and birds, but the plankton and under-ice
algae that constitute important elements in the food
chain.?

Even routine mining would pose risks to the environ-
ment. The production of energy and water required for
mining operations probably would require burning large
amounts of oil or coal that might increase atmospheric pol-
lution in the area. It might even alter the amount of solar
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energy reflected by the surrounding ice sheet (its
‘‘albedo’’)* and cause it to melt.?®

In short, mineral resource exploitation in the Antarc-
tic surely would have some impact on the environment.
The degree of impact in turn would be a function of the
processes involved and the frequency of accidents. More
ardent environmentalists have concluded that risks of even
limited exploitation are so great that mineral resource
activities ought to be prohibited outright. Others fear that
measures to regulate resource development simply would
not be observed. For example, undersea explorer Jacques-
Yves Cousteau has asserted that

miners are miners the world over. To think they are
going to put on gloves and clean shoes before going
to work in the Antarctic is just wishful thinking.¥

Because of these concerns, some environmental groups
have proposed that the Antarctic be designated a world
park. The consultative parties have, for the most part,
rejected this approach, preferring instead a scheme that
would permit development, but minimize environmental
risks through strict regulation and enforcement. (However,
in late summer 1989, two claimant nations—France and
Australia—formally proposed that Antarctica be turned
into an international wilderness reserve.)?!

Concerns about sovereignty and the environment both
found expression in the guidelines that the consultative
parties adopted for negotiating a mineral regime. The
guidelines dealt with the sovereignty question by stating
that ‘‘the provisions of Article IV of the Antarctic Treaty
should not be affected by the regime.’’ Additionally, they
said any agreement on mineral resource development
should ‘‘be acceptable and without prejudice’” to claimant

*Reflective power; the fraction of electromagnetic radiation or inci-
dent light reflected by a surface or body. as a cloud or the moon.
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and non-claimant countries alike. As for environmental
concerns, the guidelines stressed that

protection of the unique Antarctic environment and
of its dependent ecosystems should be a basic
consideration.

Finally. the guidelines emphasized that the consultative
parties ‘‘should continue to play an active and responsible
role in dealing with the question of Antarctic mineral
resources,’’ and they should take care not to prejudice
‘‘the interests of all mankind’’ in the process. Most impor-
tantly, the treaty should be maintained ‘‘in its entirety.’ "2
In other words, the consultative parties had no desire to
follow the example of such fora as the United Nations
Conference on the Law of the Sea, and open up negotia-
tions to the entire community of nations. The treaty
nations intended to maintain their unique role in managing
Antarctic affairs.

As one might expect from the foregoing pre-
conditions, the negotiation of a minerals regime proved to
be a long and arduous task. The consultative parties first
convened the Fourth Special Consultative Meeting for this
purpose in June 1982 in Wellington, New Zealand. Repre-
sentatives from the parties subsequently met in 10 different
sessions and 9 different locations in an attempt to hammer
out an agreement.>? Their efforts did not meet with success
until six years later, when negotiators adopted a Conven-
tion on the Regulation of Antarctic Mineral Resource
Activities (CRAMRA) by consensus in June [988.

The minerals convention was formally opened for sig-
nature on 25 November 1988. Before it can enter into
force, 16 of the 20 consultative parties* that took part in
the final session of the special consultative meeting must
ratify the document. Moreover, the list of 16 ratifying

*The Antarctic Treaty currently has 25 consultative parties.
However, at the time the minerals convention was initialed, only 20
countries enjoyed this status.
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countries must include all seven claimants, plus the United
States and the Soviet Union.3* Until the convention enters
into force, the so-called Final Act (a separately negotiated
document) of the meeting enjoins the prospective parties to
the convention from engaging in any mineral resource
activities ‘‘pending its timely entry into force.”’%

The minerals convention itself (included here as Appen-
dix D) sets forth basic principles, establishes an institutional
framework, and outlines procedures for managing mineral
resource activities in Antarctica. It defines ‘‘mineral
resources’” as ‘‘all non-living natural non-renewable
resources, including fossil fuels, metallic and non-metallic
minerals.’’3¢ This definition conceivably could be applied to
ice and icebergs, which some observers have suggested may
one day serve as a source of fresh water for drought-stricken
regions. However, the Final Act explicitly states that the con-
vention does not apply to ice and suggests that the consulta-
tive parties should consider the issue at their next regular
meeting.?7 ‘‘Resource activities’” are defined as prospecting,
exploration, or development, but do not include basic scien-
tific research covered under the Antarctic Treaty.38

Like the earlier convention on marine living resources,
the minerals convention provides for a policymaking com-
mission. Membership is to be comprised of a representative
from each party to the convention that also was a consulta-
tive party to the Antarctic Treaty on the date the convention
was opened for signature. (See Table 1 for the 22 nations to
which this rule applies.) The basic composition of the com-
mission thus ensures that the consultative parties will con-
tinue to exercise a predominant influence over the region’s
affairs. The minerals convention, however, does expand par-
ticipation in Antarctic policymaking somewhat by allowing
certain parties to the convention to join the commission, even
if they are not parties to the Antarctic Treaty. Specifically.,
those parties to the convention that engage in substantial
research related to Antarctic mineral resources, or who spon-
sor resource exploration or development, may become
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members of the commission for the period of time they meet
either of these two criteria. If such prospective commission
members are not already parties to the Antarctic Treaty, they
must nevertheless agree to abide by the formal recommenda-
tions promulgated in the Antarctic Treaty’s consultative proc-
ess, a measure obviously designed to ensure the continued
leadership of the consultative parties in setting policy.® The
minerals convention authorizes the commission to appoint a
full-time executive secretary and secretariat staff. The com-
mission also can establish a permanent headquarters, which
(according to the convention) must be located in New
Zealand.®

In addition to the commission, the convention also
creates two advisory groups: the Scientific, Technical, and
Environmental Advisory Committee; and the Special Meet-
ing of the Parties. Both entities are open to all parties to the
convention. Moreover, both can admit observers to their pro-
ceedings. While the convention expects the commission to
take cognizance of the advice tendered by both groups, nei-
ther the Advisory Committee nor the Special Meeting of the
Parties has any formal decisionmaking power.4!

The most novel and potentially the most important
institution created by the convention is the so-called reg-
ulatory committee. A separate regulatory committee is to
be formed each time the commission approves an applica-
tion to have an area of Antarctica officially identified for
possible exploration or development. The regulatory com-
mittee established for a particular identified area will
include 10 members determined by and drawn from the
commission. Four of these members must represent claim-
ant nations, including any nation (or nations) that assert
rights or claims in the identified area in question. The
other six members of the regulatory committee can be rep-
resentatives of any non-claimant nation, except that the
two countries that (in the words of the convention) ‘‘assert
a basis of claim in Antarctica’’—namely, the United States
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Marine resource research is important part of US Antarctic program.
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and the Soviet Union—must always be included. In filling
out the roster of the regulatory committee, the commission
chair is to include any nations that are conducting signifi-
cant research in the identified area, and at least three
developing countries. Finally, those parties sponsoring
applications for exploration or development also are admit-
ted to the regulatory committee while those activities are
ongoing.*

The function of a regulatory committee is, as its name
implies, to regulate exploration and development activities
in the identified area.* To this end, the committee is to
divide the identified area into blocks, adopt guidelines and
requirements for conducting resource activities in the area,
examine applications for exploration and development per-
mits, and approve a ‘‘management scheme.’’43 A manage--
ment scheme essentially is a contract that prescribes ‘‘the
specific terms and conditions for exploration and develop-
ment of the mineral resources concerned within the rele-
vant block.”” As such, it is to cover, among other things,
the duration of the permit, safety measures, performance
requirements, liability, financial guarantees, insurance,
and ‘‘payments in the nature of and similar to taxes, royal-
ties or payments in kind.”’#* In other words, the regulatory
committee is to exercise the powers traditionally associated
with a mining commission or board at the federal or state
level, subject to the principles set forth in the convention
or adopted by the commission, as well as the advice tend-
ered by the Advisory Committee.

Any assessment of the Convention on the Regulation
of Antarctic Mineral Resource Activities can at this point
only be tentative. As of this writing, the conven‘ion has
not yet entered into force. Nations must still ratify the

*Prospecting can take place under the convention without formal
approval by the commission or a regulatory committee, but prospectors
must adhere to the principles on environmental protection. non-
interference, liability, and so on, as enumerated in the convention.
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convention according to their individual constitutional pro-
cedures and, in some cases (such as the United States),
enact implementing legislation.

Two claimant countries—Australia and France—have,
in fact, publicly indicated that they do not intend to sign the
minerals convention and, as noted above, have recom-
mended Antarctica become an international wilderness
reserve and called for a comprehensive environmental protec-
tion convention. Additionally, in February 1990, New Zea-
land announced it was setting aside ratification of the
CRAMRA. The official explanation offered for this reluc-
tance to complete a new minerals regime suggests that con-
cerns remain about the ability of any such agreement to
protect the Antarctic environment. These concerns were
greatly exacerbated by two ecological disasters occuring at
opposite ends of the globe in 1989—the grounding and sub-
sequent oil discharge from the Argentine supply ship Bahia
Paraiso near the Antarctic peninsula, and from the tanker
Exxon Valdez in Prince William Sound, Alaska. For many
observers, both events merely confirmed the direst warnings
about the dangers posed by resource exploitation in the polar
regions. Under the terms of the minerals convention, all
claimant countries must ratify the document before it can
enter into force. Thus, if the claimant countries continue to
object to the CRAMRA, it will never formally take effect.S

Even if the convention eventually enters into force, the
members of the cornmission are obliged to negotiate a further
agreement—namely, a separate protocol elaborating rules
and procedures regarding liability and responses to accidents.
Until this protocol is agreed, no party can apply for an
exploration or development permit.#6

Finally, the types of resource activities that would trig-
ger the creation of a regulatory committee may not take place
for many years (if ever). In short, the final verdict on the
minerals convention is still a long way off. However, a few
observations are in order.4’

First, the convention clearly reflects a concem for pro-
tecting the Antarctic environment and ecosystem, and for
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ensuring that mineral resource activities do not intrude
unduly on other activities in the region, such as scientific
rescarch. While the most ardent environmentalists are dissat-
isfied with the convention because it docs not prohibit
resource development outright, the convention nevertheless
requires the commission and various committees to assess the
environmental implications of each and every step of any
resource activity. The ultimate test of the convention with
respect to environmental concerns then will be the effective-
ness with which its institutions apply and enforce the
environmental standards and principles listed in the conven-
tion or in any subsequent commission decisions.

Second, for reasons elaborated below, the convention
is sensitive to the interests of the developing countries in
any mineral resource activities in the region. For example,
in assigning particular areas for exploration or develop-
ment, the commission and regulatory committees are sup-
posed to give priority to cooperative ventures that involve
developing country participation.® Additionally, the com-
mission is required to use any surplus resources to help
fund research projects, particularly those involving
developing country parties.* Finally, as noted above, each
regulatory committee formed by the commission pursuant
to an application for exploration or development is sup-
posed to include 3 developing countries among its 10
members.

Third, the convention attempts to deal with the
‘‘ownership’’ issues that inherently accompany mineral
resources activities by relying on the time-tested political
compromises manifested in the original Antarctic Treaty.
For example, it repeats the major clauses of Article IV (on
claims) almost verbatim. Thus, no activities taking place
under the convention are supposed to ‘‘constitute a basis
for asserting, supporting or denying a claim to territorial
sovereignty.”’ Neither will they be interpreted as ‘‘renun-
ciation or diminution’’ of any right, claim, or basis of a
claim.%
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The scope of the minerals convention and the Antarc-
tic Treaty are virtually the same, though (as was the case
with the living resources convention) certain caveats have
been added to protect the interests of nations with
undisputed claims to sub-Antarctic territories. The conven-
tion’s area of application is ‘‘the continent of Antarctica
and all Antarctic islands, including all ice shelves, south of
60° south latitude and in the seabed and subsoil of adjacent
offshore areas up to the deep seabed.’’>! The wording here
is basically similar to that provided in the original treaty,
with the exception of explicit references to Antarctic
islands and the seabed and subsoil of adjacent offshore
areas (where oil exploration and development would most
likely occur). Also, as stated in the Final Act, the conven-
tion does not extend to ‘‘any continental shelf appurte-
nant’’ to islands located north of 60° south latitude .

Like the treaty, the convention also provides for an
intrusive inspection regime. Indeed, *‘all stations, installa-
tions and equipment related to Antarctic mineral resource
activities in the area in which these activities are regulated
by the convention, as well as ships and aircraft supporting
such activities at points of discharging or embarking car-
goes or personnel’” are subject to inspection. Nations thus
can determine for themselves whether their presumed
rights are being protected in the actual implementation of
the convention.

Finally, the interests of both claimant and non-
claimant nations in any resource activities are further safe-
guarded by such provisions as the required composition
and voting procedures of the regulatory committees and
the commission. As noted above, at least 4 of the 10 mem-
bers of the regulatory committee must be claimant parties.
Additionally, while regulatory committee decisions are
taken on the basis of an overall two-thirds majority, a sim-
ple majority must exist within the group of claimant
nations on the committee, as well as a simple majority
within the group of non-claimant nations.* On the
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commission, many matters of substance can be decided by
a two-thirds majority; however, decisions regarding budget
and financial matters (such as the levying of fees), non-
discrimination, and identification of an area for exploration
or development all require a consensus.>> Therefore, on
those issues most central to actual resource development, a
single nation—claimant or non-claimant—can block action
in much the same way a single nation can block progress
within the Antarctic Treaty consultative process.

In the end, the minerals convention itself does not
really come to grips with the sovereignty issues that could
bedevil or be exacerbated by mineral resource activities in
the Antarctic. Rather, it establishes a set of principles and
a complex set of institutions and procedures to resolve
these issues as they arise. In designing a regulatory
regime, the drafters of the minerals convention attempted
to ensure that the various competing interests—claimants,
non-claimants, developed countries, developing countries,
environmentalists, scientists, developers, and so on—all
have an opportunity to take part in the decisionmaking
process if and when mineral resource activities begin in the
Antarctic. It remains to be seen, however, whether this
elaborate mechanism can in practice fairly and effectively
balance those interests. It also remains to be seen whether
individual countries or groups will be satisifed with the
decisionmaking process and its outcome and, if not, what
actions they are prepared to take in an attempt to achieve
their objectives.

Participation in
Antarctic Policymaking

The signatories of the Antarctic Treaty were not the
only countries to focus attention on the continent’s
potential resources. The prospect of oil and mineral
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development also drew the interest of several countries
outside the treaty system as well. This interest eventually
led to a small flurry of diplomatic activity over the Antarc-
tic, starting in the early eighties and continuing to the
present.

Specifically, several Third World nations—led prin-
cipally by Malaysia—object to the alleged exclusivity of
the Antarctic Treaty system, in general, and to the emerg-
ing minerals regime, in particular. These critics charge that
the treaty nations are not, as they frequently claim, acting
for the benefit of all mankind; rather, the critics say, they
are simply carving up the resource pie among themselves.
Thus, a number of developing countries argue that a
United Nations (UN) committee ought to be given cog-
nizance over Antarctic resources in addition to—or, for
that matter, in lieu of—the existing treaty system.

Attempts to involve the UN in Antarctic affairs are by
no means new. As noted in the first chapter, the US State
Department initially considered placing Antarctica under
UN trusteeship as one means of resolving troublesome ter-
ritorial disputes among its allies. The British, however,
torpedoed the idea, ostensibly because UN involvement
would provide the Soviets a tailor-made opportunity to
meddle in Antarctic matters.>¢ In 1956, the prime minister
of one claimant nation—New Zealand—proposed that the
continent be put under UN administration as a ‘‘world ter-
ritory.’’%7 That same year, and again in 1958, the Indian
government also tried to enroll the ‘‘question of Ant-
arctica’” on the UN General Assembly agenda, claiming
that the issue was of ‘‘great importance’’ to the entire
international community .58

The New Zealand and Indian initiatives came to
naught. By 1958, those nations already active in the region
were well on their way to creating a more limited system
for managing Antarctic affairs. While the drafters of the
Antarctic Treaty did have sufficient political sensitivity to
insert various references to the United Nations in their
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text, the treaty (in the words of one Antarctic affairs
expert, Peter Beck) nevertheless ‘‘assigned the UN to a
virtual non-role in the affairs of about 10 percent of the
world’s land surface.’’>®

In the years that followed, UN agencies and repre-
sentatives occasionally attempted to address Antarctic
issues that might conceivably fall under their purview. For
example, in the mid-seventies, the United Nations
Environment Program toyed with the notion of creating
environmental guidelines for resource development on the
continent.% During the same period, the UN’s Food and
Agriculture Organization addressed the fishery potential of
the Southern Ocean, ultimately proposing a major program
to further develop fishing in the region.®' In both cases,
the treaty nations acted in concert to stymie initiatives—
however modest and well-intentioned—that dealt with sub-
jects they felt belonged within their special competence
and jurisdiction, as defined by the treaty.

The Antarctic Treaty parties’ ability to thwart
encroachments on their supposed turf was due in part to
the diplomatic clout they collectively wielded within the
United Nations and its various organizations, and to a gen-
eral lack of interest in Antarctic matters. Indeed, the
absence of any strenuous objection to the Antarctic Treaty
system was viewed by some of its members as conferring
legitimacy on the system and their self-professed role in

. managing Antarctic affairs on behalf of all mankind.®

By the late seventies, however, interest in the conti-
nent was increasing because of speculation concerning its
potential resources. At the same time, changes in the com-
position and general ideological tenor of the United
Nations itself had created the conditiors necessary for a
major diplomatic challenge to the treaty nations’ virtual
monopoly over Antarctic issues. When the UN was first
created in 1945, it had 51 members. By 1975, membership
had grown to 138 nations, with most new members being
developing countries that had only recently emerged from
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colonialism. Thus, in terms of sheer numbers alone, the
ability of the consultative parties to control the UN agenda
through their collective voting power and influence was
diluted by the growth in membership. In addition to pos-
sessing strength in number, many new members tended to
be skeptical of institutions that appeared to perpetuate the
dominant position of the industrialized nations in the world
economy. They used their voting power in the UN to push
for a “‘new international economic order’’ (NIEO) based
on the principle that all states—including countries of the
Third World—had an equal right to take part in decisions
affecting the international community %3

Closely allied to this notion was the concept of *‘com-
mon heritage,”” which postulated that areas beyond the
reach of state jurisdiction belonged to all mankind, and,
therefore, all nations should share equally in economic
benefits derived from those areas. The common heritage
idea had in fact already found expression in some interna-
tionally negotiated documents. The United Nations, for
example, wrote this concept into the 1967 Outer Space
Treaty (which states that exploration of the moon and other
celestial bodies ‘‘shall be carried out for the benefit and
interest of all countries . . . and shall be the province of all
mankind’’) and the subsequent Moon Treaty of 1979
(which explicitly defines ‘‘the moon and its resources’’ as
‘‘the common heritage of mankind’’).% Third World states
had succeeded in bringing the ‘‘common heritage’’ con-
cept a little closer to earth by adopting it as one of the
underlying principles in the treatment of deep sea mining
in the Third United Nations Law of the Sea Conference
(UNCLOS II).55 Thus, by the early eighties, proponents
of the common heritage principle boldly asserted that it
had become a widely accepted norm of international
relations.

For many Third World statesman, the ‘‘common
heritage’’ idea applied to more than just the moon and the
deep blue sea. In 1975, Shirley Amerasinghe of Sri Lanka
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linked the notion directly to the question of Antarctica,
claiming that

Antarctica is an area where the now widely accepted
ideas and concepts relating to international economic
cooperation, with their special stress on the principle
of equitable sharing of the world’s resources, can
find ample scope for application.%

Two years later, another Sri Lankan, Christopher Pinto,
argued that any economic benefits derived from Antarctica
should take place within the *‘framework of the new inter-
national economic order.”'¢’

Yet, aside from these and a few other similar state-
ments from Third World diplomats, the developing coun-
tries did not press the United Nations to address the
existing system of managing Antarctic affairs in the con-
text of the NIEO ideology. One plausible explanation for
this apparent reticence was that they placed a higher pri-
ority on successfully concluding a Law of the Sea conven-
tion and feared that raising the Antarctic question in the
UN would only undermine any hope of winning the sup-
port of the treaty countries in UNCLOS.6®

As negotiations for a Law of the Sea Convention
drew to a close in 1982, however, a war of words against
the Antarctic Treaty system soon broke out. The Malay-
sian Prime Minister—Mahatir Mohamad—fired the open-
ing volleys during a UN General Assembly speech in
September of that year. He noted. ‘‘Henceforth all the
unclaimed wealth of this earth must be regarded as the
common heritage of all the nations,’’ and said the UN
should convene a meeting ‘‘to define the problem of unin-
habited lands.’’ According to Mahatir, the Antarctic conti-
nent clearly qualified for such consideration and, not
withstanding the merits of the current Antarctic Treaty,
should be governed by a ‘‘new international agreement.’'®”

The following year, Malaysia—joined by the govern-
ment of Antigua and Barbuda—lobbied for support at
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meetings of the Non-Aligned Movement and other Third
World regional groupings. As a result of these efforts, the
UN formally addressed the ‘‘Question of Antarctica’ for
the first time in its history during the fall of 1983.70

The ensuing discussions of Antarctica in the UN’s
First Committee, and then in the General Assembly,
revealed a sharp division of opinion between members of
the Antarctic Treaty system on the one hand and its Third
World critics on the other.

For their part, the critics argued that the common
heritage concept ocught to be applied to the Antarctic. In
their opinion, the existing Antarctic Treaty system mili-
tated against an equitable distribution of the continent’s
resources. Because of its alleged exclusiveness and
secretiveness, the treaty system was in effect a rich man’s
club that made decisions for its own benefit, rather than
for the benefit of the world community. In addition to
issues of economic equity and full participation in deci-
sionmaking, several African nations also raised objections
to the inclusion of South Africa within the treaty’s ranks
and called for that country’s immediate expulsion from the
system.

Recommendations offered by the critics, however,
varied. The Malaysians urged that the UN should create an
entirely new international regime for the Antarctic. The
Antiguans, by way of contrast, adopted a less radical
approach that called for reforming rather than replacing the
existing arrangement.”!

Supporters of the Antarctic Treaty system countered
by pointing to the success the treaty had already achieved
in demilitarizing the region, promoting international coop-
eration, and prudently managing environmental and other
problems. In response to the common heritage argument,
some pro-treaty delegates denied that the concept had the
force of international law or (even if one accepted the con-
cept at face value) that it actually applied to the Antarctic,
since—unlike the deep sca bed or the moon—territorial
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claims had in fact been made and a regime for managing
its affairs was already in place. In rebutting charges of
secretiveness and exclusivity, treaty proponents correctly
pointed out that the Antarctic Treaty was open to accession
by all nations. Moreover, any attempt to replace the exist-
ing regime would, in their opinion, be resisted by claimant
countries and might lead to a reassertion of territorial
claims and the very conflict everyone agreed must be
avoided. Finally, from a purely practical point of view, its
supporters claimed, a regime controlled by the United
Nations (rather than the smaller group of consultative par-
ties) would prove unwieldy and inefficient.”

In short, supporters of the existing system argued that
the existing system was not broken and, therefore, did not
need fixing. Indeed, tinkering with the system could
undermine cooperation in the region and give rise to new
and more serious difficulties.” Thus, they concluded, the
UN should quite simply refrain from playing a direct role
in Antarctic affairs. As Australian Foreign Minister Bill
Hayden noted in a speech to the General Assembly, the
purpose of the UN was *‘to solve problems, not create new
ones.’’74

The first UN debate—as well as discussion in subse-
quent years—failed to bridge the gap between critics and
supporters. In 1983, the UN General Assembly adopted a
resolution calling on the Secretary General to produce

a comprehensive, factual, and objective study on all
aspects of Antarctica, taking fully into account the
Antarctic Treaty system.”s

The study set the stage for the 1984 debate on the question
of Antarctica, which resulted in a restatement of positions
and a fairly innocuous resolution thanking the Secretary
General for his study and inscribing the topic .. he 1985
General Assembly agenda.’ The following year. critics
forced a General Assembly vote on three resolutions: (1)
requesting the Secretary General to update the study on
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Antarctica, (2) expressing concern about the restrictive and
secretive nature of the negotiations for a minerals regime,
and (3) urging the consultative parties ‘‘to exclude the
racist apartheid regime of South Africa’ from their meet-
ings. Though the treaty nations refused to vote on the reso-
lutions, all three still passed with substantial majorities in
both the UN First Committee and the General Assembly.”’

This pattern of charge and countercharge has repeated
itself every fall since then, as the UN General Assembly
has adopted resolutions criticizing the negotiations on min-
erals, calling for expulsion of South Africa, and urging
consultative parties to include the UN Secretary General in
their meetings.”

The resolutions adopted by the United Nations to date
have had little impact on the formal structure of the exist-
ing Antarctic regime. The treaty system is still very much
intact.

Nevertheless, the diplomatic assault on the Antarctic
Treaty and growing international interest in the region
have had some impact on the treaty system. As noted in
Chapter 2, the consultative parties have taken slow, but
nonetheless significant, steps toward less secrecy and
greater openness in the consultative process. Beginning in
1983, they invited non-consultative parties to their meet-
ings and permitted them to present documents and make
comments. In 1987, they also changed their procedures to
permit observers from international organizations to attend
consultative meetings on a case-by-case basis. The con-
sultative parties also have adopted measures to make more
of their documents available to the public. Finally, the
minerals convention initialed in 1988 has a number of
‘‘sunshine’’ provisions (such as permitting observers to
attend meetings and requiring public disclosure of reports)
specifically designed to permit outsiders to follow develop-
ments within the new resource regime.”

Another change wrought by all the diplomatic atten-
tion focused on the Antarctic has been the dramatic
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increase in the number of consultative parties, which
started in 1981. Before then, only | country (Poland) had
joined the original 12 signatories in this privileged circle.
(See Table 1.) Since 1981, an additional 12 countries have
attained this status. Significantly, the new members
included several nations outside the industrialized world:
India, Brazil, Uruguay, and the People’s Republic of
China. During the same period, several more nations
acceded to the treaty. This sudden rush to join the treaty
system resulted no doubt from a hardheaded decision
that—Third World solidarity aside—the most effective
way for governments to take part in decisionmaking on
Antarctic resources was to work within the existing
regime, rather than sniping at it from the outside.

In any event, the addition of Brazil, China, and India
to the consultative parties effectively robbed Third World
critics of potentially powerful support in their campaign to
create a UN-centered regime. Indeed, proponents of the
treaty seized on the increase in membership by arguing
that a system encompassing more than two-thirds of man-
kind could hardly be deemed exclusive, unrepresentative,
or unaccountable to world opinion and interests.®

If the recent growth in treaty membership does indeed
reflect a desirable increase in representativeness and
accountability, a potential downside nevertheless exists.
From a purely practical point of view, a proliferation of
members could overwhelm the ability of the current
system to keep up with the administrative details of
implementing the treaty and recommendations emanating
from the consultative process. The system’s existing
administrative procedures can at best be described as rudi-
mentary, ad hoc, and already strained to the limit. At least
one member government has candidly admitted that *‘the
distribution of information on Antarctica by Consuitative
Parties has not always been as effective as it might have
been.’’8! As the number of consultative parties increases
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and the participation of non-consultative parties widens,
the number of documents and inquiries likewise will
expand.

For this reason, the United States has urged the con-
sultative parties ‘‘to consider a more formal structure for
the treaty consultative mechanism,’’ such as a *‘secre-
tariat.’ '8 Some consultative parties have objected to a sec-
retariat because they fear that an international body of this
sort inevitably would assume certain powers and functions
traditionally associated with the exercise of sovereignty
and, thereby, undermine existing territorial claims.
However, this taboo already has been breached to some
extent. Both the living resources and the new minerals
conventions provide for a secretariat. Recognizing the
political sensitivities involved, the United States suggests
that the establishment of a secretariat for the treaty itself
‘‘proceed in modest fashion.’’33 In any event, as member-
ship continues to grow in response to heightened interna-
tional interest in the region, the consultative process
clearly needs a more regular and permanent administrative
structure. Otherwise, an already ponderous system may
grind completely to a halt.

A less tangible but equally important challenge posed
by rapid growth in membership is the increased potential
for a breakdown in the consensus that has characterized the
treaty system to date. In the short run, criticism directed
toward the treaty system has produced a remarkable degree
of unity among existing treaty members. Statements pre-
sented in the United Nations by representatives from these
countries indicate a common set of assumptions about the
value and importance of the Antarctic Treaty and the con-
sultative process. Even new consultative members from
the Third World have espoused the benefits of the treaty
system and have not, as some older members may have
once feared, served as stalking horses for the critics. Addi-
tionally, several observers report that during the early
eighties, delegates to consultative meetings and mineral
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negotiations consistently maintained a cooperative attitude
despite, in some cases, strained relations elsewhere in the
world. (Examples include the Anglo-Argentine war in the
South Atlantic or tension between the United States and
the Soviet Union early in the Reagan administration. )8+

In this respect, the treaty has achieved its goal of pre-
serving peace in the Antarctic, and also has provided fora
in which countries with very different political goals and
systems can continue a dialogue and work toward common
purposes. Whether this degree of consensus will continue
in a larger, even more heterogeneous group is open to
guestion. As one scholar, Christopher Joyner, puts it,
““The more policy-making players there are, the more dif-
ficult it plainly will be to obtain consensus on issues,’’
thus increasing the risks for ‘‘disagreement, dissension,
open conflict, and maybe even dissolution of the treaty
regime.’’85 It is worth remembering in this context that,
under the terms of the Antarctic Treaty, it takes only one
disaffected consultative party to call for a review con-
ference after 1991.

To summarize, while Malaysia and its allies have not
achieved their professed goal, the political pressure they
engendered has forced important changes in the composi-
tion and political perceptions of the system they so vehe-
mently criticized. Moreover, they set in motion forces that
may eventually result in substantial restructuring of the
existing Antarctic regime. For the moment, however, the
critics’ prospects of garnering enough diplomatic strength
to forge a UN alternative to the current regime are remote.
Quite simply, they do not have the requisite support either
inside or outside the treaty system to force major changes
in that system. The recent accession of large developing
countries to consultative status diminishes even further the
chances of marshaling sufficient sapport at any time in the
near future.
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The battle, however, apparently is not over. The
*‘question of Antarctica’’ has become a perennial item on
the United Nations’ fall calendar—despite the treaty mem-
bers’ contention that the issues have all been aired by now.
Moreover, after passing relatively benign, consensus reso-
lutions in 1983 and 1984, critics have more recently won
approval of resolutions that make explicit calls for changes
in the existing regime. Even if these resolutions have had
no direct impact on the operation of the treaty system, they
have at least kept the issue of Antarctica and resource
development alive within diplomatic circles. Given a sce-
nario in which the current treaty breaks down for some
reason, its critics already may have laid the foundation for
an entirely new and different international arrangement for
managing the continent’s affairs.

The Sovereignty Time Bomb

The ultimate challenge to the current Antarctic Treaty
system is the very problem which gave rise to the treaty in
the first place—the possibility that rival claims on Antarc-
tic territory might someday lead to armed conflict. When
they first drafted the treaty in 1959, some of its authors
expressed the hope that disputes over sovereignty even-
tually would wither away as individual nations grew more
and more accustomed to cooperating—rather than
competing—with each other in the region. In this respect,
many observers viewed the Antarctic Treaty as a model
approach to conflict resolution. Unfortunately, the optimis-
tic expectation that the treaty might somehow undo the
age-old tendency of nation states to squabble over territory
has not been realized—at least not yet.

After nearly 30 vears, sharp differences of opinion on
the question of ‘‘who owns the Antarctic’’ remain.% None
of the original seven claimant nations has renounced its
claim to sovereignty. The United States and the Soviet
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Union continue to assert that they too have sufficient
grounds to stake a claim based on their respective activities
in the region before the treaty entered into force. Addi-
tionally, other nations—for example, Brazil—have broadly
hinted that they also have a right to make claims to Antarc-
tic territory, and might in fact do so if the treaty ceases to
function.

In short, the potential for conflict over rival territorial
claims has not withered over time. If anything, the sov-
cceignty issue is even more complicated now than before
the treaty was signed.

The intensity with which claimants continue to insist on
their sovereign rights in the region varies. By far the most
insistent are Argentina and Chile. As Professor Jack Child
has pointed out in his studies on the potential for conflict in
South America, both nations consider maintenance of their
Antarctic territories to be a vital national interest. This
assessment stems from the perceived importance of Ant-
arctica to exercising control over the Drake Passage and,
hence, the southern tip of South America. The resource
potential of the region also raised Latin American interest in
the Antarctic. Finally, for both countries, their respective
Antarctic territories are intimately bound up with the less tan-
gible but highly emotive factors of patriotism and pride. This
last element has become especially important to Argentina
since it lost a war to the British over the Falklands/Malvinas
Islands in 1982. Significantly, the Argentines viewed British
policies leading up to the conflict as intended to deny the
Argentines not only their claims to the Falklands/Malvinas,
but also their Antarctic claims as well.?”

Even though Article IV of the Antarctic Treaty states
that no action taken by signatories will be considered a
basis for a claim, the Argentines and the Chileans appar-
ently have attempted to reinforce their positions through a
highly visible presence in the region and through acts
designed to symbolize the exercise of sovereign power.
For example, both countries maintain a large number of
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bases in (and only in) their claimed sectors. In recent
years, the Argentines have operated seven year-round sta-
tions, while the Chileans have operated up to three. (Ser
Map 6.) Likewise, both countries have printed maps,
stamps, and textbooks that clearly depict ‘‘their’” Antarctic
sector as part of their respective national territory. Heads
of state from both nations have made trips to Antarctica to
underscore the importance each country attaches to the
region. In 1973, the Argentine president and cabinet trav-
eled to Marambio base, which was declared the Argentine
capital for the day.?® In 1977, Chilean President Pinochet
visited Marguerite Bay, where he deposited an urn with
soil from all regions of Chile to signify unity between con-
tinental Chile and the Chilean Antarctic Territory.%® Per-
haps the most publicized and dramatic display of
“‘presence’’ occurred in 1978, when an Argentine woman
gave birth to the first child born on the continent. Today,
families (including children) from both countries live on
the continent.*

On the diplomatic front, both Argentina and Chile
usually have been the most vocal in their opposition to ini-
tiatives that might appear to detract from ‘‘national’’ sov-
ereignty in the area, such as the establishment of a
permanent secretariat to administer the treaty.

The foregoing examples certainly suggest that both
countries have absolutely no intention of ever renouncing
their claims to Antarctic territory, and seem determined to
take whatever measures permitted by the treaty to shore up
their existing claims.

The Australian government likewise attaches consid-
erable importance to its Antarctic claim, though its style is
generally more low key than that of either Argentina or
Chile. In 1979, its Antarctic Research Policy Advisory
Committee characterized the preservation of Australian
sovereignty over the Australian Antarctic Territory, includ-
ing rights over offshore areas, as the principal objective of
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the Australian program of scientific research and explora-
tion in the region.®" The current Labour Government—
which first came to power in 1983—has continued to stress
the primacy of the sovereignty issue.®? For example, in
1985, Foreign Minister Bill Hayden noted that ‘‘Aus-
tralia’s sovereignty is an expression of national interests in
the continent, interests which are substantive and which it
intends to maintain.’’

These interests have included preventing conflict in
the region, protecting the environment, conducting scien-
tific research, and ‘‘being informed about and being able
to influence developments in an area close to Australia.’’93
Much like the Argentines and Chileans, the Australians
traditionally have voiced concern about the geopolitical
significance of Antarctica, lying as it does astride the
southern approaches to their homeland, and the possibility
that an adversary might gain control of the region and
thereby threaten Australian security.

To back up its overall policy toward the Antarctic
(including maintenance of its claim), the Australians oper-
ate three year-round stations and additional summer camps
within the so-called Australian Antarctic Territory. The
Labour Government initially expressed a desire to expand
Australian activities on the ice; however, fiscal constraints
and political realities have precluded any quick change in
the Australian presence and even led to withdrawal from
their planned participation in one phase of an international
study of the Southern Ocean fishery.** The government
nevertheless is reportedly pursuing plans to renovate its
existing bases, purchase a supply and research icebreaker,
and ultimately institute regular air transportation into
Mawson station.%

Despite (or perhaps because of) its continued insist-
ence on sovereign rights on the continent, the Australian
government has emerged as one of the staunchest
defenders of the existing treaty system. Australian diplo-
mats, for example, served as spokesmen and coordinators
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for the treaty states during the recent UN debates on the
system.

London’s attitude toward its claim to British Antarctic
Territory changed substantially in the eighties. During the
previous decade, some Britons had toyed with the notion
of downplaying British claims to facilitate greater interna-
tional cooperation in the area, such as in negotiations for a
minerals regime.% The British government also had kept
funding for the British Antarctic Survey at constant levels
during the seventies which, given growing logistics costs,
actually resulted in a net decline in British activities on the
ice. Finally, in 1981, the Ministry of Defence decided to
withdraw the ice patrol ship HMS ENDURANCE from
service in the Southern Ocean. Many observers interpreted
this last action—both at the time and in hindsight—as an
unfortunate signal of dimtnishing interest in the region,
one that may in fact have contributed to the Argentine
decision to invade the Falklands.%”

The subsequent war in the South Atlantic led the Brit-
ish to reassess their policy in the entire region, including
the British Antarctic Territories. Indeed, in the minds of
some Britons the Argentine attack on the Falklands was
actually part of a larger effort to secure all Argentine
claims in the area (in other words, a mirror image of
Argentine views on the connection between the Falklands
and the Antarctic for the British). Thus, following the end
of the war in June 1982, the British government reversed
its decision to withdraw HMS ENDURANCE and, inter
alia, increased the overall budget for the British Antarctic
Survey by 70 percent for the 1983-84 period.? Today, it
continues to maintain five full-time stations in the Antarc-
tic, all within the British claimed sector. In short, while
the British are not as publicly insistent as some claimants
on their rights in the area, they have nonetheless taken a
far more serious view of the political implications of their
presence and the potential for conflict in light of recent
events.

e o e s
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The French always have been very adamant about
their territorial claims in the Southern Ocean region, par-
ticularly with respect to Kerguelen and Crozet islands. As
noted in a previous chapter, during the negotiations lead-
ing to the living resources convention, the French refused
to accept any limitations on their presumed rights to
exercise coastal state jurisdiction off their sub-Antarctic
islands.

The French support their territorial claims by main-
taining an active presence in the region, operating one
year-round station within their narrow sector. In recent
years, they have made plans to upgrade the Dumont
d’Urville facility by constructing a runway. The proposed
airfield raised the ire of environmental groups, who argued
that the location of the strip and French construction prac-
tices threatened local bird colonies. In 1984, a
government-appointed committee of experts conducted an
inquiry in response to the criticism and reportedly sided
with the environmentalists. However. the French appar-
ently intend to continue with the project, despite con-
struction delays imposed by budgetary constraints.*

Of all the claimant nations, New Zealand and Norway
probably have been the most ambivalent about their claims
to Antarctic territory. New Zealand continues to operate a
major year-round station at Scott Base and, as noted in the
next chapter, provides logistical support to the US Antarc-
tic program. Historically, New Zealand diplomats have
been the most willing to explore various proposals to
‘‘internationalize’’ the region, including the idea of desig-
nating the continent a ‘‘world park.’”!%

For their part, the Norwegians until recently did not
maintain any stations in the region, though the government
always was quick to point out that Norwegian scientists
took part in other nations’ research programs in the region.
The Norwegian government also periodically declared its
intention to uphold its sovereignty claims in the region,
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while at the same time expressing an interest in ‘*broaden-
ing the constructive international cooperation under the
Antarctic Treaty.’’'0!

The Norwegian government’s approach to maintain-
ing its position in the Antarctic, however, may be under-
going a significant change, in response to growing interest
in the region’s resource potential. During the 1989-90
summer season, Norway launched an impressive sailing
expedition to Antarctica, with plans to inspect other coun-
tries’ stations (as permitted by the Antarctic Treaty) and to
build a permanent base for future projects. Norwegian offi-
cials have made no secret of the broader political purposes
of this ambitious undertaking. According to Olav Orheim,
the expedition’s leader, ‘‘If Norway wants to help deter-
mine the future, we have to be established in the
region.’'102

In addition to views of the seven claimant nations, the
status of the sovereignty question also hinges on positions
taken by the two most important non-claimants—the
United States and the Soviet Union. Views of the super-
powers in this respect have changed very little since the
early fifties. They still refuse to recognize any existing
claims to territory. They also continue to assert that their
pre-treaty activities in the region form the basis for a ter-
ritorial claim as strong—if not stronger—than those
advanced by existing claimants. Both countries maintain
an active and visible presense in the region, in part to max-
imize their influence in Antarctic diplomacy and in part to
protect their options in the event the treaty system
collapses.

Chapter 5 describes the extensive American presence
in considerable detail. Its most salient features are its
impressive logistics reach—headquartered at McMurdo—
and the prominent position the United States currently
occupies with its South Pole station.

Though different in many respects, the Soviet pres-
ence in Antarctica is equally impressive. The Soviets cur-
rently occupy seven year-round stations on the continent
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and several summer stations (compared with three year-
round and three summer for the United States). Signifi-
cantly, the Soviets have located their stations in ring-like
fashion around the entire continent. Except for territory
claimed by New Zealand, the Soviets have placed a station
in every sector, including the unclaimed territory around
Marie Byrd Land. Geopolitical considerations must have
played a large part in the Soviet authorities’ decisions on
where to site their stations, since some are located in the
most austere and inaccessible regions of the continent.

Like the Americans, the Soviets also have sophisti-
cated and multifaceted Antarctic logistics systems.
However, while the American system has remained essen-
tially the same for the past two decades. the Soviets have
continuously expanded and improved their capability to
deliver personnel and supplies throughout the continent.
They currently can land large, wheeled aircraft at
Molodezhnaya station and plan to provide airlift support to
all their stations after 1990. Since the early seventies. they
have regularly sailed three to four research vessels to the
region. In late 1987, they deployed a new icebreaking
flagship—AKADEMIK FEDOROV—for the Antarctic.
Moreover, as journalist Deborah Shapley has pointed out,
because of a large infrastructure for operations in its native
Arctic regions, the Soviet Union has a large fund of man-
power, equipment, and ice-worthy ships that it can draw
on for the Antarctic. The Soviets thus have the potential to
expand their Antarctic operations greatly should they
decide that political or resource considerations in the
region warrant a larger presence. No other nation can
match the ‘‘surge’’ capability of the Soviets in this
regard.'®” Indeed, because the United States has reduced
its Coast Guard icebreaker fleet (discussed later), its rela-
tive ability to project influence on the continent unques-
tionably has diminished vis-a-vis the Soviets.

For the moment, the Soviet presence cannot be con-
sidered inimical to American interests in the region. The
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Soviet government continues to champion the Antarctic
Treaty system—even in the face of the challenge mounted in
the United Nations by countries it might otherwise be
inclined to support for political reasons. Likewise, the con-
sultative process continues to be an arena in which American
and Soviet representatives traditionally cooperate on the basis
of shared interests, regardless of whatever else may be hap-
pening in superpower relations. Nevertheless, if the treaty
system for some reason collapsed, the Soviet Union, by vir-
tue of its presence in the region, would be in a very good
position to exert a strong influence over affairs of the region,
and eventually could stake a claim. The relative strength of
that position in large part would be measured by the level
and nature of US activities in the region at the time.

Finally, in addition to existing claimants and *‘old”’
potential claimants, ‘‘new’’ potential claimants have emerged
in recent years to cloud the sovereignty issue even further.

The new potential claimant with the highest profile is
Brazil. In recent years, Brazilian writers have discussed a
new concept for assigning sovereign rights in the Antarctic.
According to their so-called *‘frontage theory’’ or *‘facing
principle,”’ every South American nation has a right to con-
trol an Antarctic sector corresponding to the eastern and
westernmost meridians that bound its national territory and
do not encompass any other South American nation. (See
Map 7.) Under this scheme, Brazil, Uruguay, Peru, and
Ecuador would gain a claim to Antarctic territory, while the
Argentine and Chilean sectors would be reduced in size, and
the British would be shut out altogether. While the frontage
theory apparently enjoys no official sanction within Brazilian
government circles, Brazil has still acted very much like a
nation with possible territorial ambitions in the region—
mounting research expeditions since the 1982-83 season,
becoming a consultative party in September 1983, and oper-
ating a base on the Antarctic peninsula. 04
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The other potential beneficiaries of the frontage the-
ory also have been active in Antarctic affairs. Uruguay
gained consultative status in October 1985 and maintains a
station on the peninsula. Peru conducted two scientific
expeditions to the Antarctic (in 1987-88 and 1988-89) and
in October 1989 became a consultative party to the treaty.
Ecuador also has informed the United States (as depository
government for the Antarctic Treaty) that it too wants to be
granted consultative status.'0

Some observers have interpreted the actions of these
Latin American countries as laying the foundation for a
territorial claim in the event the treaty unravels.!% Doing
so, however, would bring them into direct competition
with their Argentine and Chilean neighbors (not to mention
other countries with interests in the region), thus leading at
least one scholar to conclude that

the conflict over control of Antarctica is potentially
the most complex, wide-ranging, and dangerous of
all the conflicts involving the South American
nations. 17

Moreover, if the Brazilians ever felt confident enough to
advance a claim on the basis of a novel geopolitical con-
cept and a few expeditions, one can only imagine the
response of those nations who also have sent expeditions
or maintained stations on the ice for many years—like the
Federal Republic of Germany, Japan, Poland, India, the
People’s Republic of China, and South Africa.

In the final analysis, the sovereignty issue simply will not
go away. Moreover, it also grows more complex over
time. The original seven claimants cling to their assertions
of sovereign rights in the region. Their insistence in this
regard manifests itself both in governmental pronounce-
ments and in positions taken in negotiations over Antarctic
issues, most particularly those on living and mineral
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resource development. Meanwhile, the list of potential
claimants continues to grow. In the absence of any clearly
defined standards for perfecting title in the Antarctic, their
arguments to support a claim ultimately may carry as much
(or as little) political weight as some of the existing
claims.

For the present time, Article IV of the Antarctic
Treaty precludes making and enlarging a claim for those
nations party to the treaty. Likewise, nations continue to
join and adhere to the treaty because it continues to suit
their individual self interests to do so. The danger is that
the lure of resources, rivalries outside the Antarctic, or
old-fashioned nationalism eventually might lead one of
these nations to calculate that its interests would be better
served by trying to enforce a territorial claim. Such action
could ultimately cause a complete breakdown of interna-
tional cooperation in the region and a return to unregulated
competition for a piece of Antarctic territory.

Such competition would increase the potential for
conflict in the region. Prior to 1959, incidents of actual
hostilities growing out of rival claims were few and rela-
tively benign. At that time, Antarctica was a distant region
and relatively unknown in terms of economic potential.
Today, technology has made the continent more accessible
and the prospect of resource development has excited the
interest of the entire world community. Lest one conclude
that no nation would ever consider Antarctica worth fight-
ing for, it is useful to remember the deadly ferocity with
which two claimant nations recently fought over sovereign
rights in the nearby Falklands/Malvinas islands.

The breakdown of the Antarctic Treaty and armed
conflict in the region arising from disputed sovereignty
surely represent a remote and worst-case scenario. Nev-
ertheless, the prudent American planner must always bear
this eventuality in mind in designing a US strategy toward
the region for 1991 and beyond.




4

US Interests in
the Antarctic

HE ANTARCTIC TREATY SYSTEM ESTABLISHES THE
Tcomext in which the individual policies of treaty
nations—including the United States—operate. As
described in Chapter 2, that system encourages various
expectations and imposes certain constraints on national
activities in the region. Within this context, however,
nations are free to pursue their own interests and pro-
grams. As one might expect, these interests and programs
vary considerably from country to country.

In articulating US policy towaid the Antarctic, senior
American officials have maintained considerable con-
tinuity over time. With the exception of a more explicit
emphasis on environmental concerns and potential
resources in the region, objectives pursued today differ lit-
tle from goals pursued in the pericd immediately before
the Antarctic Treaty was signed in 1959.

As with other issues in the American political system,
policies toward the Antarctic do not spring fully formed
from the head of Zeus, but result instead from the political
‘‘push and pull”’ among different agencies and groups with
different perspectives and stakes in the Antarctic. A
complete understanding of current policy, as well as the
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A scientist at the South Pole Station adjusts a pyrheliometer, an
instrument for measuring the total intensity of the sun’s energy
radiation.

opportunities for and limits to change, requires a thorough
understanding of organizational interests and biases inher-
ent in making that policy.

Current US Policy

American policy toward the Antarctic is strongly
influenced by its historical roots. Before the Antarctic
Treaty came into being, US officials pursued several broad
objectives in establishing policy toward the region. Specif-
ically, successive administrations attempted to protect
American interests in, and access to, Antarctica by, 1)
steadfastly refusing to recognize territorial claims made by
other countries and, 2) publicly and privately insisting tha’
the United States reserved certain ‘‘rights”’ in the area—
including the right to assert claims of its own.
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Immediately after the Second World War, Wash-
ington also took the lead in searching for a formula that
would prevent territorial rivalries in the region from erupt-
ing into armed hostilities among important allies. To this
end, American officials explored various proposals for
“*internationalizing’’ the southern continen’ with the claim-
ant countries.

At the same time, American officials, particularly
within the Defense Department, wanted to preclude poten-
tial adversaries from using the Antarctic as a military base
in the event of a major war. In fact, the US Government
hoped to exclude the Soviet Union from the Antarctic
altogether. When this objective ultimately proved to be
totally unrealistic, Americans sought instead to contain
Soviet ambitions on the ice by seeking an agreement that
would perpetuate the ‘‘gentlemen’s agreement’’ forged
during the International Geophysical Year.

These broad themes eventually found expression in
the American proposal to negotiate an Antarctic Treaty in
1958. As President Eisenhower noted at the time, the
United States was dedicated to the principle that Antarctica
should be used only for peaceful purposes, did not want. ..
the region to become an object of political conflict. and
proposed that Antarctica be open to all nations for scien-
tific and other peaceful purposes.! The subsequent treaty
satisfied each of these principles and, therefore. repre-
sented the achievement of every major American policy
objective toward the region.

As several observers have noted, American policy
toward the Antarctic has been remarkably consistent since
the signing of the Antarctic Treaty.2 Every presidential
administration since 1959 has conducted one or more
major reviews of Antarctic policy and has come tc the
same basic conclusions. As a result, six very different US
presidents have said very similar things about the Antarc-
tic, including expressions of strong support for the Antarc-
tic Treaty, the need to prevent conflict and promote
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cooperation, and the requirement for free access to the
continent.? Presidents also have been fond of referring to
the Antarctic Treaty as a model for other multilateral arms
control agreements.?

Despite a high degree of continuity, the emphasis
placed on particular aspects of Antarctic policy has shifted
somewhat over time. In keeping with developments in the
consultative process, American officials have devoted
progressively more attention to environmental and resource
issues in their public pronouncements on US policy. For
example, in 1965, President Johnson stated that the United
States supported *‘the preservation of unique plant and ani-
mal life there’’ and hoped that peaceful cooperation in
Antarctica ‘‘will yield resources which every nation needs
and every nation can use.’’> In 1970, President Nixon also
stressed the need ‘‘to protect the Antarctic environment
and develop appropriate measures to ensure the equitable
and wise use of living and non-living resources.”’® In the
wake of the 1973-74 oil crisis and mounting interest in the
possibility of finding oil and gas formations in the Antarc-
tic, American officials began to stress the importance of
guaranteeing ‘‘nondiscriminatory access’’ to any part of
the region (except specially protected areas) to exploit such
resources.’

Current US policy toward the Antarctic is an amal-
gam of all these elements. American officials usually
define this policy in terms of five clusters of related inter-
ests: political, security, environmental, scientific, and
resources.?

The publicly stated political and security interests dif-
fer little from interests articulated during the pre-treaty era.
According to the US State Department, these interests
include reserving the region for peaceful purposes, pre-
venting the Antarctic from becoming the scene or object of
discord, continuing the ban on military measures and
nuclear weapons, assuring American access to all areas,
and preserving ‘‘any basis for a U.S. claim to territorial
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sovereignty in Antarctica which existed prior to the entry
into force of the Antarctic Treaty.”’? A 1983 Office of
Management and Budget report to the Congress on the US
Antarctic program describes the last item as a hedge
against ‘‘future contingencies,”” which presumably would
include a breakdown of the current Antarctic Treaty
system. 10

The scientific and environmental interests noted by
officials reflect the same concerns expressed in biennial
consultative meetings and in agreements resulting from
that process. These interests include maintaining and pro-
tecting the Antarctic environment (including the conti-
nental and Southern Ocean ecosystems), gaining a better
understanding of the Antarctic environment and its impact
on global processes, conducting research that benefits from
the Antarctic’s relatively uncontaminated condition, and
maintaining freedom of and cooperation in scientific
research.!!

In recent years, American officials also have
expressed an interest in better regulation of what they
regard as a new threat to the Antarctic environment: pri-
vate expeditions and tourism. As any avid reader of
National Geographic knows, private explorers continue to
follow in the footsteps of Scott, Amundsen, and other
heroes by testing their mettle in the Antarctic continent or
surrounding seas. The same spirit of adventure also has
attracted an increasing number of tourists to the region,
starting with the first commercial venture in 1966.12 At the
end of 1988, at least five operators had entered the Antarc-
tic tourism market, offering trips ranging from cruises
around the Antarctic peninsula to skiing expeditions on the
continent.’3

The National Science Foundation (NSF)—which
exercises a monopoly over all official American trips into
the Antarctic region—takes a rather dim view of the
upswing in private activities on the ice. For one thing,
visits to American stations by tour groups can be




134 AMERICA ON THE ICE/KLOTZ

disruptive. The obligation to brief and escort visitors takes
away from the already limited time available for research.
American officials also are concerned about the obvious
dangers associated with travel in the remote and forbidding
region, as well as the difficulties of rescuing stranded
explorers and tourists. One disaster already has occurred—
the fatal crash of a New Zealand DC-10 into Mount Erebus
in 1979. Finally, large tour groups can adversely affect the
environment in a more traditional sense, particularly if vis-
itors fail to exercise caution in nesting and breeding areas,
or if passenger ships discharge oil or garbage into coastal
waters. 4

The Antarctic Treaty consultative meetings have
touched on the problems posed by private expeditions and
tourism in a rather desultory way since 1966.'5 Officials
within the US Government (particularly the NSF) feel the
subject merits greater attention and they urge the adoption
of an international code to regulate non-governmental
activities in the region.

American resource interests for the moment can best
be described as a general desire to protect US options to
develop living and non-living resources in the Antarctic,
should that prove economically feasible or necessary in the
future. To this end, American officials stress the need to
increase our knowledge about potential resources, con-
serve Antarctic species, minimize the impact of resource
activities on the environment, and (most importantly) guar-
antee ‘‘non-discriminatory access to all areas of Antarctica
in which mineral resource activities may be determined
acceptable.’’16

According to administration officials, the broad range
of American interests described above can best be met by
following two general courses of action.

The first is to support and maintain an effective Ant-
arctic Treaty system. The State Department’s position on
this system is unequivocal:




NSF Pheto by Russ Kinne

Mt. Erebus, which rises out of the Ross Sea in the Antarctic, was
the site of a crash of a New Zealand DC-10 ajrcraft in November
1979; all 257 tourists and crew members on board were Killed in the
crash.
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It [the Antarctic Treaty] is a strong, responsive
framework for conducting activities in Antarctica in
a peaceful, cooperative, and environmentally sound
fashion.?

Thus, as noted earlier, the United States has recommended
a variety of measures to improve the operation of the exist-
ing Antarctic Treaty system—such as the creation of a per-
manent secretariat. American officials also have strongly
endorsed ratification (both at home and abroad) of the new
Antarctic minerals convention, as a means of bolstering
the treaty system, in general, and furthering US resource
and environmental interests, in particular. Not sur-
prisingly, Washington has taken strong exception to Third
World proposals to overhaul existing arrangements for
managing Antarctic affairs.

The second way to satisfy American interests, accor-
ding to officials, is for the United States to continue to
exercise a major leadership role in Antarctic research and
within diplomatic circles of the Antarctic Treaty system.
This role in turn requires, in words used by President Rea-
gan in 1982, ‘‘an active and influential presence in Ant-
arctica.’’'® Consequently, administration officials
generally have resisted efforts to cut the scope of scientific
and logistical activities on the ice, despite periodic tempta-
tions within both the executive and legislative branches to
do so.

Organization for Policymaking

Like the policy itself, the organization for formulating
US policy toward the Antarctic and for managing the US
Antarctic program has remained relatively stable over the
past 20 years—though some changes have occurred at the
margin. In the jargon of contemporary political science,
this organization consists of a *‘policy network’’ formed
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by various offices within the executive bureaucracy, rele-
vant congressional committees and subcommittees, and
several different interest groups and corsultants.'

THE BUREAUCRACY The basic organization for
Antarctic policymaking within the executive branch first
took shape in 1965. In that year, President Johnson estab-
lished the interagency Antarctic Policy Group (APG) and
gave it the task of *‘guiding our Antarctic policy and help-
ing develop the US program in that region.’ " According
to the Office of Management and Budget publication that
assigned responsibilities for Antarctica within the execu-
tive branch (OMB Circular A-51), the APG was in charge
of developing policy guidance ‘‘for the totality of U.S.
activities under the Antarctic Treaty.’’?! The group for-
mally consisted of the heads of the three agencies most
directly involved in Antarctic affairs and the US Antarctic
program: the Secretary of State (who also served as chair),
the Secretary of Defense, and the Director of the National
Science Foundation. In addition, the chair could invite rep-
resentatives from other agencies to participate on an ad hoc
basis.?? Each member could, and usually did, delegate par-
ticipation in the APG to a lower ranking official within the
organization. Thus, the APG convened at the assistant sec-
retary level for almost its entire history—when it convened
at all. In reality, the APG rarely ever met. Instead, a work-
ing group under the APG, comprised of “‘action officers’’
from various agencies with interests in the Antarctic,
shouldered the bulk of the APG’s workload.

The only specific task assigned to the APG was to
review the annual operations plan for the Antarctic. In
practice, the APG working group devoted much of its
attention to coordinating positions taken by American dele-
gations to regular meetings of consultative parties, the
Convention for the Conservation of Antarctic Marine and
Living Resources (CCAMLR) Commission, and negotia-
tions associated with the recently concluded Convention on
the Regulation of Antarctic Mineral Resource Activities.
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In 1989, at the start of the Bush administration, the
formal structure for developing Antarctic policy was
changed somewhat by a general reorganization of inter-
agency coordination procedures in Washington. The role
previously played by the Antarctic Policy Group now is
performed by the Antarctic Policy Working Group, which
officially meets at the Assistant Secretary level. Despite
the change in name and level of authority, the basic proc-
ess for formulating Antarctic policy within the executive
branch remains basically the same as it has been since the
mid-sixties. The State Department still chairs the process;
the principal agencies involved continue to be the State
Department, the NSF, and the Department of Defense;
and, at the working level, the ‘‘action officers’’ are essen-
tially the same people.

In addition to chairing the interagency process, the
State Department’s own particular role with respect to Ant-
arctic affairs is to handle diplomatic matters associated
with US interests in the region. The State Department is
the focal point for formulating the US position on bilateral
problems that arise from time to time, as well as broader
multilateral issues—such as issues directly associated with
the consultative process. The State Department also is
responsible within the executive branch for legal matters
related to the interpretation and implementation of the Ant-
arctic Treaty.? Similarly, the State Department performs
formal and informal duties that attend the special status of
the United States as depositary government for the Antarc-
tic Treaty—such as responding to queries from other gov-
ernments concerning requirements for accession.

The State Department has no Antarctic office or
‘‘desk’’ that focuses exclusively on Antarctic matters.
Rather, the Office of Oceans Affairs, within the Bureau
for Oceans and International Environmental and Scientific
Affairs (OES), monitors events, drafts cables, and pre-
pares memoranda related to the region. State Department
officials generally constitute the largest single group on US
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delegations to the biennial Antarctic Treaty consultative
meetings. For example, the American team in 1989 was
headed by the director of the Office of Oceans Affairs and
included another officer from that same office.?*

While the State Department generally takes the lead
on “‘high policy’” with respect to the Antarctic, the focal
point for actual American operations in the region is the
National Science Foundation (NSF). Under OMB Circular
A-51 and subsequent White House directives, the NSF was
made ‘‘responsible for all aspects of developing and
implementing an integrated US program for the Antarc-
tic.”” The Foundation’s specific functions include funding
and managing the entire Antarctic program, including
logistics, as a ‘‘single package.’’ Thus, while the military
services and the Coast Guard may provide manpower and
equipment for Antarctic operations, the NSF pays for them
out of its own budget. In addition, the Foundation
develops scientific goals for the Antarctic and funds uni-
versity, other non-Federal, and all Federal scientific
research programs in the region. It serves as a clearing-
house for official and unofficial information and docu-
ments on the Antarctic. Through its senior representative
in Antarctica, the NSF also provides on-site management
for field programs. Finally, in conjunction with the State
Department, the Foundation arranges for cooperative
research and logistics efforts with other Antarctic Treaty
nations.?

By virtue of its preeminent role in operations on the
ice and, more importantly, its control over the budget for
the US Antarctic program, the NSF obviously has a major
say in forming American policy toward the Antarctic.
Officials within the NSF’s Division of Polar Programs
actually carry out this role on a day-to-day basis.

The Department of Defense traditionally has had the
responsibility to plan and carry out logistic support for
operations in the Antarctic, as requested by the National

e
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Science Foundation or the interagency process.?6 All three
US military departments (Army, Navy, and Air Force)
share in this role to one degree or another.* The US Navy,
however, exercises overall control of military logistics on
the ice through its US Naval Support Force, Antarctic.?’
The department is generally represented at interagency
meetings on Antarctica by an official from the Office of
meetings on Antarctica by an official from the Office of
the Assistant Secretary of Defense (International Security
Policy). Despite the importance of the military’s logistics
role, no offices within any of the military service head-
quarters or the Joint Chiefs of Staff deal exclusively with
Antarctic policy.

Though it did not sit on the old Antarctic Policy
Group, the Department of Transportation nevertheless has
had significant responsibilities to the US Antarctic pro-
gram. Specifically, the Coast Guard provides icebreaker
services as requested by the NSF. As is the case with the
military logistics support, the Foundation pays for Coast
Guard icebreaking operations in the Antarctic from its own
budget.?

Finally, several other executive agencies have inter-
ests in the Antarctic arising from their functional respon-
sibilities. For example, the National Oceanic and
Atmospheric Administration (NOAA), under the Depart-
ment of Commerce, maintains a two-person weather sta-
tion at the South Pole to measure elements in the
atmosphere that may have an impact on the global climate.
The NOAA (along with the NSF and the National Aero-
nautics and Space Administration, NASA) has been at the
forefront of research on the depletion of the ozone layer
over the Antarctic. Likewise, the NOAA funded research
by the National Marine Fisheries Service as part of the
international Biological Investigations of Marine Antarctic

*The next chapter describes the nature and scope of logistical support
provided by the military and the Coast Guard.
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Systems and Stocks (BIOMASS) described in an earlier
chapter. It also has a congressionally mandated respon-
sibility for continuing research both on living resources in
the Southern Ocean and, more generally, on hard minerals
found on the deep seabed.??

The Marine Mammal Commission (MMC) is con-
cerned with conservation and protection of the 15 species
of mammals found in Antarctica, as well as other aspects
of the ecosystem that impact on them. The Scientific Pro-
gram Director of the MMC has served as the US represent-
ative to the Scientific Committee established by the
Convention for the Conservation of Antarctic Marine Liv-
ing Resources.*

The US Geological Survey, under the Department of
the Interior, has published studies on mineral, oil, and gas
resources in the region. The Interior Department also had a
major interest in the recent negotiations for an Antarctic
minerals regime.>!

It is worth noting that officials from the NOAA,
MMC, and US Geological Survey served on the American
delegation to the 1989 Antarctic Treaty consultative meet-
ing in Paris.3

CONGRESS Congressional interest in Antarctic pol-
icymaking can at most be described as modest. Antarctica
simply does not rank high on the crowded list of issues
that compete for the legislators’ limited time. A few sena-
tors, representatives, and staff members have visited the
region at the invitation of the National Science Founda-
tion. Most of them come away impressed with what they
see and enthusiastically support the US Antarctic program.
However, no legislator has yet emerged as an outspoken
champion or recognized spokesperson for Antarctic issues.
As a result, the executive branch is clearly in the driver’s
seat as far as defining American interests and objectives in
the region is concerned.
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Reasons for the general congressional disinterest in
the Antarctic are relatively clear cut.

First and foremost, senators and representatives have
virtually no electoral incentive to pursue Antarctic issues.
Simply put, *‘penguins don’t vote’’ and constituent interest
in the region is minimal. The maximum number of Ameri-
cans who work in the Antarctic is about 1,000 in any given
year, and they hail from many different districts and states.
The only interest groups actively engaged in the region are
the environmentalist and scientific communities, and the
Antarctic is only one of many issues on their respective
political agenda. Moreover, the amount of money devoted
to the Antarctic program is relatively small—only about
one-hundredth of 1 percent of the total Federal budget.
Consequently, the US Antarctic program cannot be viewed
as a major threat to more highly prized programs, nor does
it provide many opportunities for traditional *‘pork barrel’’
politics. Finally, a broad consensus exists in both houses
and on both sides of the political aisle, indicating that the
current American program is necessary and sufficient to
achieve widely shared views on US interests in the region.

Despite the relatively low priority attached to Ant-
arctica on Capitol Hill, Congress nevertheless plays an
important role in policymaking for the region. It routinely
addresses Antarctic issues in fulfilling three of its most
basic constitutional roles: budgetmaking; ratifying and
implementing agreements made by the executive branch
with foreign governments; and overseeing operations of
executive agencies. In these contexts, members of Con-
gress express their views and preferences on Antarctic
issues, and, in the process, set parameters for US activities
there.

Congress regularly addresses costs of US Antarctic
programs each year as part of the annual budget process
for the Federal government. The process of establishing a
budget for a particular agency or program involves actions
by both the executive and legislative branches.
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On the executive side, individual departments and
agencies prepare budget requests for the coming fiscal
year. These requests are reviewed and very often revised
by the Office of Management and Budget (OMB), which
then consolidates them and forwards the package to the
President. The President 12solves differences between the
OMB and the departments, and then sends a formal budget
submission to Congress.*

On the legislative side, the Congress first passes an
authorization bill which, according to congressional
scholar Walter Oleszek, ‘‘establishes or continues an
agency or program and provides it with legal authority to
operate ... (and} may recommend funding levels for pro-
grams and agencies.’’3 Within both houses of Congress,
Jjurisdiction over a particular agency usually belongs to a
single authorizing committee, which in effect becomes the
policy “‘expert’’ on the various issues affecting that
agency. Congress then must pass an appropriations act,
which authorizes an agency ‘‘to make financial commit-
ments up to a specified amount that eventually result in the
spending of dollars.’’* Details of a particular agency’s
budget usually are worked out in the Appropriations sub-
committee that has jurisdiction over the agency.

As this basic description of the budget process sug-
gests, several different groups are directly involved in
determining an agency’s budget; and, therefore, individual
policymakers or groups have many opportunities to affect
the final outcome.

Since the National Science Foundation has respon-
sibility for funding the entire Antarctic program, Congress
considers the Antarctic program budget in the context of
determining the size of the larger NSF budget.* The
House authorizing committee for the NSF is the Commit-
tee on Science, Space, and Technology. In the Senate, two
different commu:tees share jurisdiction over the Foundation
authorization: the Committee on Labor and Human
Resources and the Committee on Commerce, Science. and
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Transportation. The provision for serial jurisdiction
resulted from a political compromise in 1981 on the part of
two committee chairs who felt strongly that the NSF ought
to fall within the purview of their respective committees.*’
The unusual arrangement has proven awkward and untidy.
For example, both committees conduct separate hearings
each year and report bills on the NSF. This duplication of
effort contributed in part to a failure in Congress to pass an
authorization act for the NSF for the first four years after
serial jurisdiction went into effect. As a result, the House
and Senate subcommittees with jurisdiction over NSF
appropriations—the Subcommittee on Veterans Affairs,
Housing and Urban Development, and Independent Agen-
cies (in both chambers)}—have tended to exercise a greater
say over NSF and Antarctic policy than might otherwise be
the case.

The authorizing and appropriations committees in
both houses generally have endorsed the executive
branch’s budget requests for the US Antarctic program. In
fact, formal committee reports on authorization and appro-
priations bills occasionally cite ‘‘strong’’ and ‘‘long-
lasting’’ support for the Antarctic program as ‘‘the
principal expression of national interest and policy’” in the
region.’® However, during the Reagan administration, final
dollar amounts appropriated by Congress fell short of the
President’s original requests each fiscal year (FY), except
for FY 1984 and FY 1987. (See Table 3.) The reductions
(with exceptions noted below) do not appear to have
resulted from any fundamental disagreements between the
executive branch and Congress over the size and scope of
the Antarctic program. Rather, they reflect a more general
concern about Federal spending and the budget deficit, or
(in some cases) the forced sequestering of funds mandated
by the Gramm-Rudman-Hollings Act. In the end, how-
ever, the budget for the US Antarctic program has
inc 'sed every year since the late seventies.
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Table 3
US Antarctic program budget requests and
appropriations
Fiscal Year = Administration’s Actual
Request Appropriation
1982 $ 70,100,000 $ 68,500,000
1983 86,400,000 83,200,000
1984 102,100,000 102,100,000
1985 115,000,000 110,830,000
1986 120,100,000 110,151,000
1987 117,000,000 117,000,000
1988 143,000,000 124,800.000
1989 141,000,000 131.000,000

(Source Vanous published reports of the House and Senate Authorizing and Appropriating Commtiees on the NSE budget from
19%1 10 19%Y

Despite general support from the authorizing and
appropriations committees, one major point of contention
has surfaced repeatedly in these committees over the past
several years. Specifically, some legislators have
expressed concern about the relative size of the two basic
components of the total Antarctic budget request: the
research program, and operations support. The former is
typically only about one-tenth of the latter, since the direct
costs of actual research projects are far less than the costs
of the bases and logistics structure that support the entire
research effort. For example, in the FY 1989 budget sub-
mission, the administration requested $15.5 million for the
research program, compared with $125.5 million for oper-
ations support.* Much like the debate over the proper
‘‘tooth-to-tail ratio’’ for the American armed forces in the
seventies, the apparent lopsidedness of support costs has
caused a raised eyebrow or two, despite National Science
Foundation assertions that such costs inevitably will be
high when conducting research in a remote and inhospita-
ble locale.
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Operations support, consequently, has been a favorite
target for potential cuts. In 1982, the Senate Appropria-
tions Committee limited the amount of money the NSF
could spend for support in FY 1983, in hopes of freeing up
more funds for other NSF research.# That same year, the
House-Senate conference committee report on the NSF
appropriations bill took note of *‘the increasing costs to the
Foundation of logistical and support activities’’ for the
Antarctic program, and requested the Office of Manage-
ment and Budget (OMB) to study alternative funding pro-
cedures, such as making other Federal agencies bear some
of the budget burden. OMB subsequently reaffirmed its
support for continued NSF funding of the entire Antarctic
program, but added that all Antarctic program require-
ments would be grouped together as a single item in the
NSF budget request.#!

In 1985, the Senate Committee on Labor and Human
Resources voted to cut $10 million from the administra-
tion’s FY 1986 request for operations support.** In consid-
ering the FY 1988 budget request, the same committee
endorsed a substantial (22.1 percent) increase in support as
being *‘vital for the Nation if it is to adequately support the
research programs.’’ The Committee’s report, however,
also noted that it expected an ‘‘increased emphasis on the
actual research’’ in subsequent years.*

That same year, the House Committee on Science,
Space, and Technology voted to cut $25 million from the
US Antarctic program, since it felt that ‘‘present priorities
within the overall range of NSF programs™’ did not justify
a large increase in operations support. The committee
chose instead to redirect the money to the Foundation’s
science and engineering education program.*

The apparent unease with which some members of
Congress view the Antarctic operations support budget has
important implications for the size and nature of the
American presence in Antarctica. The NSF continues to be
under pressure to hold down the costs of Antarctic
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NSF Phote

This seismic station is located on Abbott Peak, Mt. Erebus, in the
Antarctic. By its very nature, scientific research in the region
involves substantial logistics costs.

logistics. As a result, it has actively considered alternative
ways of funding and procuring services currently provided
by the Navy and Coast Guard, including ‘‘contracting
out’’ these services to a civilian company. While this
approach may have merit from a cost effectiveness per-
spective, it also may bave an adverse impact on the Ant-
arctic program and the American position in the Antarctic
over the longer term, as discussed later. At the same time,
congressional concern with the operations support budget
also would appear to rule out any substantial increases in
American logistics capabilities in the region (such as the
oft-discussed possibility of building a year-round airfield
on the continent) unless political or economic rationales
for an American presence in the region change
significantly.

While the budget process serves as the principal vehi-
cle for regular and routine congressional consideration of
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the US Antarctic program, other committees also have
focused on specific aspects of the program or American
policy toward the region from time to time. Tables 4 and 5
list congressional hearings on Antarctic issues over an 11-
year period. As the list indicates, congressional interest in
the region outside the budget process appears to be a func-
tion of two factors.

One factor is the requirement to pass legislation that
implements or ratifies agreements reached by the executive
branch through the consultative process of the Antarctic
Treaty system. For example, the Senate Foreign Relations
Committee and three committees in the House held hear-
ings on the Antarctic Conservation Act, which imple-
mented the Agreed Measures on the Protection of
Antarctic Flora and Fauna concluded at the third consulta-
tive meeting of the Antarctic Treaty parties. Ratification of
the new minerals convention also will require Senate
approval, and the entire Congress must enact implement-
ing legislation if the convention is ever ratified.

A second factor that heightens congressional interest
in the Antarctic is those issues that occasionally lead to
wider-than-usual public concern about the subject. A spate
of ‘‘oversight’’ hearings have been held recently, for
instance, on the depletion of the ozone layer in the
atmosphere, a phenomenon that is most dramatically evi-
dent in the Antarctic region.

An analysis of the content of special congressional
hearings dealing with Antarctic issues does not reveal any
glaring biases or noticeable trends in congressional atti-
tudes toward the subject. As in the budget process, the leg-
islators generally support American policy objectives in
the region as expressed by State Department and NSF offi-
cials. However, as interest in the resource potential of the
region has risen since the late seventies, questions have
been raised whether the American research program places
sufficient emphasis on resource matters.*> Overall benefits
and costs of the program likewise have been the subject of




Table 4
House hearings on Antarctic issues, 1977-88

COMMITTEE
Subcommittee Issue Year

APPROPRIATIONS
HUD and Independent
Agencies NSF appropriations Annual

SCIENCE, SPACE, AND
TECHNOLOGY * Ozone depletion 1987
Science, Research, and
Technology NSF authorization Annual
Oversight 1979
State Department role in
environmental affairs** 1980

Environment and the

Atmosphere Nuclear power plant in
Antarctica 1977

Antarctic Conservation
Act of 1977** 1977

Natural Resources,
Agriculture Research,
and Environment State Department role in
environmental affairs** 1980
Carbon dioxide and

climate** 1982
Investigations and
Oversight Carbon dioxide and
climate** 1982
MERCHANT MARINE
AND FISHERIES
Fisheries & Wildlife
Conservation &
Environment Antarctic Conservation
Act of 1977** 1977

Negotiations on Antarctic
marine living resources 1977
Polar Living Marine
Resources Conservation
Act 1978

(continued on next page)
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Table 4—Cont’d
House hearings on Antarctic issues, 1977-88

COMMITTEE
Subcommittee Issue Year

Antarctic biological
research 1983
Antarctic Marine Living
Resources Convention

Act 1983
Coast Guard and
Navigation Coast Guard icebreaker
requirement 1984
FOREIGN AFFAIRS
Human Rights and
International
Organizations Antarctic Marine Living
Resources Convention
Act 1984
ENERGY AND
COMMERCE
Health and the
Environment Ozone depletion 1987
JUDICIARY
Immigration, Citizen-
ship, & International
Law Antarctic Crimes Act
of 1977 1977

*Previously known as Committee on Science and Technology.
**Joint hearing with another subcommittee listed in table.

NSF = National Science Foundation; HUD = Department of Hous-
ing and Urban Development.
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discussion. For example, in 1979, Rep. Toby Roth (R-Wis.)
wondered if, after several years of American activities in the
region, ‘‘we probably know everything there is to know
about the area.’’*¢ But, in the end, Antarctic issues can
hardly be said to arouse strong passions one way or the other
within congressional circles.

Thus, for the time being, the initiative for policymaking
in the region clearly resides in the executive branch. Con-
gress occasionally casts a parsimonious eye on the budget for
the Antarctic program—particularly with the operations sup-
port account—but has never acted as a serious brake to a
program that enjoys wide, if sometimes disinterested, support
on Capitol Hill. Congress nevertheless is sensitive to major
topical issues emerging from the Antarctic. as recent hearings
and congressional reports on minerals, ozone, and the
environment suggest. If these issues or others were to grow
more salient, congressional interest in the region no doubt
would increase and the legislators might very well play a
more prominent role in Antarctic policymaking.

INTEREST GROUPS Just as the Antarctic does not fig-
ure prominently on the congressional agenda, few interest
groups devote attention to the Antarctic. Once again. the rea-
sons are not hard to discern. Quite simply, Antarctica does
not impact the lives and livelihood of very many people. As
of the late eighties, for example, American fishermen had
shown almost no interest in the Southern Ocean and no
American companies or consortia were seriously prepared to
explore for oil or minerals in the region.*’ Thus, the
economic motivation for interest group activity is almost
totally lacking.

Two major groups, however, have expressed interests
in the area and sought to influence American policy there.

By far the most visible non-governmental organizations
associated with Antarctic affairs are the environmental
groups that take positions or develop programs on the
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Senate hearings on Antarctic issues, 1977-88

COMMITTEE
Subcommittee Issue Year
APPROPRIATIONS
HUD and Independent
Agencies NSF appropriations Annual
LLABOR AND HUMAN
RESOURCES*
Health and Scientific
Research NSF authorization Annual
COMMERCE,
SCIENCE, AND
TRANSPORTATION Negotiations on Antarctic
marine living resources 1978
Marine Mammal
Protection Act 1984
Science, Technology,
and Space NSF authorization Annual
Oversight 1984
Merchant Marine Coast Guard icebreaker
operations 1984
ENERGY AND
NATURAL
RESOURCES Scientific research and
resources 1979
FOREIGN RELATIONS
Arms Control, Oceans,
and International
Environment Exploitation of Antarctic
resources 1978
CCAMLR ratification 1981
ENVIRONMENT &
PUBLIC WORKS
Subcommittees on
Environmental
Protection; and
Hazardous Wastes and
Toxic Substances Ozone depletion 1987/1988

*Previously known as Committee on Human Resources.

NSF = National Science Foundation; HUD = Dzpartment of Hous-
ing and Urban Development.
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region. Their number has grown since the early seventies,
as worldwide interest in Antarctic resource development
and its potential environmental implications have both
increased. Specific concerns vary from organization to
organization. For example, groups dedicated to the protec-
tion of whales have expressed a particular interest in
efforts to manage the Southern Ocean fishery since krill is
a major source of food for baleen whales. Lixewise, tactics
also vary: From staging public demonstrations, to publish-
ing newsletters, to organizing expeditions and establishing
a station in Antarctica (such as Greenpeace International
has done), to lobbying legislators and executive branch
officials.*8

Representatives of some environmental groups also
have had an opportunity to take part directly in formulating
American policy toward the region. For example, Lee
Kimball (of the World Resources Institute), Dr. William
Brown (of the Environmental Defense Fund), and James
Barnes (who helped found the Antarctic and Southern
Ocean Coalition) have regularly testified in congressional
hearings on legislation dealing with the Antarctic—such as
the Antarctic Environmental Protection Act of 1978—and
special oversight hearings. Both Kimball and Brown (in
addition to representatives from industry and science) have
worked with the Antarctic Section of the State Depart-
ment’s Advisory Committee on Oceans and International
Environmental and Scientific Affairs in recommending US
positions in talks on living and mineral resources. Since
1977, a representative of an environmental group has
served on the US delegation to the Antarctic Treaty con-
sultative meetings. Lee Kimball, for example, served as an
adviser with the American delegation to the 1987 meeting
in Brazil and the 1989 meeting in Paris. In short, as Kim-
ball herself has concluded, the United States affords more
access to interest groups in the Antarctic policymaking
process than any other country in the treaty system.*

Not all members of the environmental lobby,
however, are satisfied with this level of participation.
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Barnes, for instance, has criticized the closed and secretive
nature of the consultative mechanism and urged the US
Government to take a more assertive stance in opening up
the process to more direct involvement by non-
governmental organizations.>0

The influence and impact of the environmental lobby
on the policymaking process are difficult to gauge. On one
hand, several proposals adopted by some environmental
groups—such as turning Antarctica into a ‘“World Park™
or creating an Antarctic Environmental Protection
Agency—command little support among nations still pro-
tective of their presumed territorial ‘‘rights’” in Antarctica
and historically reticent to create supranational organiza-
tions with jurisdiction over the region. (Though, as noted
earlier, the “*“World Park’’ concept received a big political
boost with the 1989 joint French-Australian proposal to
designate the Antarctic as an ‘‘international wilderness
reserve.”’) On the other hand, the US Government clearly
takes responsible environmental spokesmen seriously, as
evidenced by their advisory role in the executive and legis-
lative branches. Moreover, the attention given to environ-
mental concerns within the treaty’s consultative process
and within US implementing legislation obviously reflects
a significant influence—even if progress has not been as
rapid or as extensive as some environmentalists might like.

Scientists with professional research interests in the
region represent another group with special concerns in the
Antarctic. As described in the next chapter, the Antarctic
is an enormously important location for conducting
research in several different disciplines. A number of sci-
entists regularly return to the region to pursue their inves-
tigations. However, as several officials interviewed for this
study stated, scientists with interests in the region repre-
sent only a small fraction of the American scientific com-
munity. Moreover, the ‘‘Antarcticans’’ generally are not
disposed nor particularly well organized to lobby on behalf
of their particular interests.
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The principal input into the US policymaking process
from the scientific community thus has come principally
from governmental and quasi-governmental advisory
boards. Over the past decade, the Polar Research Board
(PRB) of the National Research Council—which serves as
the US national committee under the international Scien-
tific Committeee on Antarctic Research (SCAR)—has pub-
lished several reports on the current state and future of
research in the Antarctic.’! These reports frequently are
cited in official documents and congressional testimony,
suggesting that the efforts of the PRB do in fact contribute
to internal deliberations of policy. The National Science
Board (NSB)—which sits as an official advisory board to
the NSF—also serves as a more-or-less independent source
of views from the scientific community. For example, the
NSB commissioned a 1987 study on the National Science
Foundation’s role in polar research that drew on comments
from scientists who were supportive and critical of the cur-
rent US Antarctic program.>? Finally, congressional com-
mittees occasionally have invited prominent scientists to
testify in hearings on the Antarctic. Dr. James Zumberge,
for example, made several trips to Capitol Hill when he
served as president of SCAR.33

The Policymaking Process

Before addressing the substance of the current US
Antarctic program, two comments about the organizational
structure for policymaking described above are in order.

First, the Antarctic is not a high-profile issue even
within departments, agencies, and legislative committees
that have major responsibilities for the region. In the
National Science Foundation, as well as the State and
Defense Departments, policymaking essentially is confined
to division-level offices—three or four tiers below the top.
And, within those offices, the Antarctic may be only one
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of several issues that fall within their respective bailiwicks.
In congressional hearings, out of the hundreds of pages of
testimony and statements on the NSF’s budget, a mere
fraction deal with the Antarctic program. In fact, Antarctic
issues typically engage the attention of senior policy-
makers only when major problems atfecting some other
aspect of US policy arise—such as the difficulties with
New Zealand in the mid-eighties over the access of Ameri-
can naval vessels to its ports.

While officials who deal with the Antarctic on a day-
to-day basis are highly skilled and dedicated, the lack of
regular high-level attention devoted to the region poses the
danger of Antarctic policy being developed without refer-
ence to other dimensions of US foreign, security, and
resource policy. Moreover, policy also may suffer from
the natural tendency of lower-level, functional offices to
focus on programmatic and budgetary issues of the
moment, at the expense of considering longer-range policy
matters.

Second, bureaucratic perspectives and normal operat-
ing procedures of agencies involved in Antarctic pol-
icymaking induce inherent biases into the process. For
example, the principal function of the National Science
Foundation is to provide governmental support for scien-
tific research and education by providing grants to individ-
uals and organizations.3* This approach has served the
advancement of science research within the American aca-
demic and political context quite well. What it means for
the US Antarctic program, however, is that even though
American interests in the region ostensibly are very broad,
the actual expression of those interests (such as the US
program on the ice) is defined almost entirely by the nature
of and unique requirements for conducting scientific
research.

The isolated pursuit of this objective conceivably
could jeopardize other interests. For example, the NSF (as
discussed below) has considered sharply reducing Navy
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and Coast Guard roles in providing logisiics support by
making greater use of contractor services and vessels.
While this approach may make sense if the only considera-
tion is reducing the costs of conducting scientific research
(a proper and legitimate institutional concern of the Foun-
dation), it also may conflict with broader political-strategic
interests in the region—such as tacitly demonstrating an
ability for American military forces to operate in the high
southern latitudes should the Antarctic Treaty system ever
collapse.

Concern also is evident in some quarters that the kind
of science sponsored by the NSF on the ice has not kept
pace with American interests in the area. Some observers
have in fact faulted the NSF for failing to support
aggressively resource-related research. As a result, critics
contend, the United States is not in a strong position to
exercise influence in areas that are now becoming the prin-
cipal focus of Antarctic diplomacy.

The predisposition toward basic science is in large
part a function of the NSF’s charter and modus operandi.
Since its creation in 1950, the principal purpose of the
NSF has been to support basic, as opposed to applied,
research. The current structural organization of the NSF
continues to reflect this orientation. Moreover, the NSF
does not pursue a research strategy in the Antarctic per se;
rather, it relies on unsolicited proposals (which are sub-
jected to a process of peer review) to structure the research
agenda for any given fiscal year. Thus, the initiative for
determining the quality and direction of the Antarctic
research program rests primarily on the shoulders of indi-
vidual scientists and academic institutions, not the NSF.
According to critics, these factors have resulted in an Ant-
arctic science program that is fragmented, preponderantly
focused on traditional disciplines, and lacking in a long-
term view of the future.

The foregoing discussion is by no means intended to
suggest that an emphasis on basic scientific research has
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undermined American interests in the Antarctic. In the
author’s opinion, this emphasis is entirely appropriate for
the current time and situation. Nevertheless, in crafting a
US strategy toward the region in the future, the decision-
maker must recognize that (for good or ill) the current
structure for policymaking does have inherent biases that
will tend to channel decisions in a particular direction.
More importantly, any attempt to alter US policy in light
of possible changes in political, economic, or security con-
ditions affecting the Antarctic must account for the inevita-
ble tendency of institutions involved to implement policy
in accordance with those biases.

In the final analysis, the most important manifestation of
American policy toward the Antarctic 1s what we actually
do “‘on the ice.”’ The United States has maintained a per-
manent presence in the region since the International
Geophysical Year of 1957-58. The size and scope of that
presence—including the kind of scientific research per-
formed, nvmber and location of stations, and dimensions
of logistics support—reflect and define the range of Amer-
ican interests there. The central question then in evaluating
the efficacy of US policy toward the Antarctic is whether
the US Antarctic program is properly designed to meet
current and future American interests in the region.




S

The US Antarctic
Program

observes that the first rule of politics is to be pres-
ent. This rule applies as much to Antarctic diplomacy as it
does to the selection of a Cambridge college master.

As noted in Chapter 1, the United States played a
decisive role in the successful negotiation of the Antarctic
Treaty in the late fifties. The ability of US diplomats to
influence Antarctic affairs in this instance owed much to
their country’s unique role as leader of the Western World.
But, perhaps more importantly, they could speak with
authority on Antarctic issues precisely because the US
Government previously had supported expeditions and
construcied installations on the continent with the con-
scious aim of promoting American influenc> in Antarctica.

The presumed relationship between presence and
influence has characterized the conduct of US policy
toward the region ever since. American administrations
have consistently held that the United States must have an
active presence in Antarctica to support the country’s var-
ied interests there.! In other words. the ability of the
United States to achieve its objectives in the region is said

IN HIS NOVEL THE MASTERS, C.P. SNOW WRYLY
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NSF Photo by Russ Kinne

A helicopter lands on the deck of the US Coast Guard Icebreaker
POLAR SEA during operations in the Antarctic.

to be a function of both the nature and scope of American
activities on the ice.

If one accepts this premise (and the author does), then
a major aspect of formulating US policy toward the region
is to decide how much is enough with respect to the US
Antarctic program.

Since the early sixties, successive White House direc-
tives have answered this question by stating that ‘‘an
active and influential presence’’ requires three elements:
The conduct of scientific activities in major disciplines,
year-round occupation of the South Pole and other sta-
tions, and the availability of logistics support.?2 On the
basis of this guidance, the United States has pursued a pro-
gram in the Antarctic matched only by the Soviet Union in
terms of its size and reach.
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Ironically, this program has changed very little over
time. American activities on the ice are basically the same
today as they were three decades ago. Yet, during that
same period, the tenor of Antarctic politics has changed
considerably as a result of growing interest in Antarctica’s
resource potential. Thus, one must wonder (as several
observers have) whether the US Antarctic program—as
currently structured—can adequately support future Ameri-
can interests in the region.3

The answer depends in large part on developments
that cannot be predicted with certainty. If resource
development and the conflicts inherent in Antarctic politics
can be managed within the parameters of the existing Ant-
arctic Treaty system, the current American program on the
ice may well provide sufficient presence to achieve US
objectives. If, however, that system fundamentally
changes or collapses altogether (as a result of causes dis-
cussed in chapter 3), the United States may well require a
very different kind of presence on the ice to remain an
influential player in Antarctic diplomacy and, thereby,
ensure that US interests there are well served.

Scientific Activities

Scientific research has been the principal American
activity in the Antarctic at least since the International
Geophysical Year in 1957-58.4 The American science pro-
gram in the Antarctic currently is the largest in the region.
It generally involves about 300 scientists and 80 different
research projects during a 120-day summer season. The
National Science Foundation (NSF) funds each project. To
gain approval and support for research, individual scien-
tists, universities, and Federal agencies annually submit
proposals to the Foundation for consideration. The NSF
then evaluates the proposals in terms of scientific merit
and logistical feasibility. On average, the NSF approves
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about 60 percent of the proposals it receives each year.® In
the past, the NSF-funded research program has tended to
emphasize basic research in the fields of glaciology,*
biological sciences, earth sciences, atmospheric sciences,
and ocean sciences. In fiscal year (FY) 1989, this program
cost slightly more than $131 million, of which about 10
percent was for actual research and 90 percent was for the
facilities and logistics required to support that research on
the ice.®

The justification for this public investment in Antarc-
tic research is twofold.

First, scientific research in the Antarctic is important
not only for gaining a better understanding of the region
itself, but for expanding the existing body of knowledge
on significant global phenomena as well. Several unique
features of the Antarctic make it an ideal location for
research having implications that extend well beyond the
continent.

Many scientists now believe that Antarctica was once
at the center of a large, prehistoric continent (called Gond-
wanaland) that linked the land masses of what is now the
Southern Hemisphere. This supercontinent eventually sep-
arated into discrete elements through the process of conti-
nental drift. Thus, geological and paleontologic evidence
gathered in the Antarctic may provide clues not only to the
region’s past, but to the history of South America, Africa,
South Asia, and Australia as well.” (See Map 5,
Chapter 3.)

The Antarctic’s relatively pristine environment also
makes it a good place to measure environmental changes
elsewhere in the world. By taking core samples from the
Antarctic ice sheet, scientists have been able to chart
variations in the levels of pollution, carbon dioxide, and

*The scicntific study of snow and ice on the earth’s surface. with spe-
cific concentration on regimes of active glaciers. glacier flow and its
mechanics. and the interrelation between ice and climate.
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other contaminants over several centuries. Likewise, scien-
tists can detect more immediate changes in the composi-
tion of the atmosphere by continuously taking air samples
at Antarctic stations. This kind of data is particularly rele-
vant to studying such developments as the so-called
“‘greenhouse effect’’ and the gradual, global warming
trend it has apparently produced. Additionally, the study
of changes in the Antarctic ice and glaciers could provide
vital data on the wider implications of the greenhouse
effect, such as potentially calamitous changes in sea
level.8

The Antarctic also is an important ‘‘platform’ for
collecting data on the earth’s upper atmosphere and mak-
ing astronomical observations. Because of the long
daylight hours of the austral (southern) summer, scientists
can make uninterrupted measurements of the sun and its
effects on man and the environment. Indeed, onc motive
for nineteenth century expeditions to the Southern Ocean
region was to observe the transit of Venus across the face
of the sun. Moreover, because the earth’s magnetic field
lines intercept the ionosphere and the earth’s surface at the
poles, the Antarctic is an excellent site for studying solar
winds and magnetospheric effects* that affect civilian and
defense-related communications. In addition, siudies of
seasonal decreases in stratospheric ozone levels over the
Antarctic may yield valuable information on causes of
ozone depletion and the implications of subsequent
increases in ultraviolet radiation for human health.®

Finally, the Antarctic exerts a major influence over
global weather patterns and ocean currents because of its
extreme cold and the interaction of ice and sunlight.

*The magnetosphere is a comet-shaped bubble around the carth, carved
in the solar wind. It is formed because the carth’s magnetic ficld repre-
sents an obstacle to the solar wind, a supersonic flow of plasma blowing
away from the sun. The solar wind flows around the earth, confining it
and its magnetic field into a long cylindrical cavity with a blunt nose.
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Ice ablation study underway in *‘dirty ice”’

NSF Photo

near Dailey Island.




THE US ANTARCTIC PROGRAM 165

Manned and remote meteorological observations in the
Antarctic have substantially improved data on global
weather trends. Moreover, as noted in a 1987 report to the
National Science Board, a better understanding of the
impact of the polar regions on the composition and
dynamics of the atmosphere is a key to solving problems
such as acid rain.!°

This brief synopsis of the unique opportunities for sci-
entific research in the Antarctic by no means exhausts the
range of possibilities. Neither does it do justice to the past
accomplishments and continuing work performed by
researchers from the United States and other nations in the
region. The bottom line nevertheless can be stated quite
simply: Scientific research conducted in the Antarctic is
diverse, timely, and (in many cases) directly relevant to
the study of critically important global phenomena. This
fact alone is powerful justification for a substantial invest-
ment of resources in Antarctic science.

Still, the benefits derived from scientific research may
not—in and of themselves—be sufficient to convince
executive branch officials or members of Congress to fund
a large American scientific presence in the region. Some
legislators have questioned the wisdom of allocating scarce
budgetary resources to Antarctic research in lieu of aid to
scientific and technical education in the United States.
Consequently, supporters have resorted to a second
rationale for a sizable scientific program: namely, to show
the American flag. A 1983 OMB report to Congress
spelled out this point quite clearly:

In the special circumstances of Antarctica, research
program size is important not only for the scientific
results it produces but as a measure of national pres-
ence and influence.'!

In other words, science is not the only reason for the
research program. In fact, some officials might argue that
it is not even the primary reason for our being there.




Weather balioon is launched at South Pole Station.
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If presence (and, ultimately, diplomatic influence) is
indeed a major justification for a robust American scien-
tific program in the region, does it make a difference what
kind of science the United States pursues in the Antarctic?
Basic research dominates the American scientific effort on
the ice because, one, the basic research performed there is
intrinsically important and, two, the National Science
Foundation is not institutionally geared to support other
kinds of research. Yet, retaining a position of leadership in
Antarctic affairs would intuitively seem to require a
research program that also addresses the most pressing
issu.:s of the region and, at the same time, keeps pace with
the activities of other nations.

The attention devoted by the world community to the
potential resources of the region (as well as environmental
implications of resource development) would seem to sug-
gest that the United States ought to be at the forefront of
research explicitly devoted to ascertaining the oil and min-
eral wealth of the region. Even if the Antarctic never
yields a dollar of oil or mineral wealth, leadership in Ant-
arctic affairs in the coming decade certainly will require a
commanding knowledge of the region’s resources. Ameri-
can scientists and engineers have played this role in vir-
tually every other corner of the world; they certainly could
do the same in the Antarctic if appropriately motivated and
supportid by the US Government.

Antarctic Stations

While some scientists perform research aboard ships
or aircraft based outside the Antarctic, the bulk of Ameri-
can scientific research in th- region is conducted in or
around three year-round stations and several smaller, tem-
porary stations and camps on the continent.'?

The largest American station in the Antarctic is
McMurdo, located on Ross Island at the edge of the Ross
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[ce Shelf. (See Map 8.) McMurdo Station is frequently
described as the logistics ‘*hub’’ of the US Antarctic pro-
gram, because most American personnel, equipment, and
supplies destined for the South Pole and other inland
research sites pass through the station. it has a harbor
capable of handling Navy and commercial resupply ships.
It also has aircraft landing strips on sea ice and the ice
shelf within two and seven miles, respectively, of the sta-
tion. McMurdo serves as operating ‘‘headquarters’ for the
senior NSF Antarctic representative and the US Naval
Support Force, Antarctica. More than 1,000 people work
and conduct research there during the summer: the popula-
tion falls to about 180 in the winter. The station has about
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100 buildings, of all sorts and descriptions, including tem-
porary wooden buildings and Jamesway shelters (canvas-
covered, tent-like structures).'’ One writer—Deborah
Shapley—has likened the ambience at McMurdo to that of
a frontier mining town. !

The National Science Foundation currently is imple-
menting a long-range development plan to improve facili-
ties at McMurdo Station. As originally conceived in the
late seventies, the plan included construction of a new
electric power plant, a water desalination plant, new dor-
mitories, and a replacement science laboratory.!> After
construction began, replacement of a heavy equipment
maintenance facility destroyed by fire became necessary.
(Fire is a constant hazard in the very dry Antarctic cli-
mate.) The NSF also has sought funds to replace obsolete
or worn-out radars, communications gear, and other sup-
port equipment. '®

The second American coastal station is Palmer Sta-
tion, named after the first American reputed to have
sighted Antarctica—Nathaniel Palmer. It is located on
Anvers Island off the west coast of the Antarctic penin-
sula. Palmer is considerably smaller than McMurdo in
population and size. The number of people at the site
ranges from a low of 10 in the winter to a high of over 40
in the summer. Palmer has two major buildings and sev-
eral smaller ones which support a wide range of scientific
activities. The station is perhaps most closely identified
with its research on Antarctic marine life, particularly
krill. It is accessible by helicopter and ship. The NSF con-
structed a new aquarium building there in accordance with
its long-range development plan and intends to upgrade
other facilities as money becomes available.'’

Though seldom mentioned, the location of Palmer
Station is geopolitically significant. The station establishes
a year-round American presence in the very area where the
pre-1961 claims of Argentina, Chile, and Great Britain all
overlap. If the Antarctic Treaty system were to collapse,
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McMurdo Station, at the edge of the Ross Ice Shelf, is the logistics
hub of the US Antarctic program.
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and clashes reminiscent of the early fifties were to occur in
that particular area again, the United States presumably
would have more at stake in the conflict, as well as greater
leverage to force a peaceful resolution, than previously
was the case.

The American station at the South Pole is named after
the first two men to establish a ‘‘station,’” albeit tem-
porarily, there—Roald Amundsen and Robert Falcon
Scott. The United States first built a station at the South
Pole during the International Geophysical Year, and has
been there ever since. The most distinctive feature of the
Amundsen-Scott Station is the large geodesic dome that
encloses smaller buildings and equipment. An adjacent ice
landing strip can accommodate ski-equipped 1.C-130 trans-
port aircraft, the main sources of resupply. The station
population varies from 20 to 80. As an official NSF infor-
mation pamphlet rather matter-of-factly notes, ‘‘The sta-
tion is isolated from mid-February to early November.’’!#
In more recent years, however, Air Force C-141 transport
aircraft (supported by Strategic Air Command in-flight
tanker aircraft) have dropped supplies by parachute to the
adventurous few who occupy the site during the long, dark
Antarctic winter.!?

The American station at the South Pole is politically
important. Since six of the seven claimed sectors converge
at the pole, that one station establishes a highly visible
American presence in each claimed territory. Additionally,
the polar station serves as an important jumping off point
for activities throughout the continent’s interior. For these
reasons, a 1983 OMB report to Congress asserted that the
South Pole ‘‘symbolically and politically is the most
important location for a U.S. station.”'%

Several American officials interviewed for this study
believe that the site is so intrinsically valuable from a stra-
tegic point of view that the Soviet Union would imme-
diately occupy it if the United States ever left.?! While no
plans call for abandoning Amundsen-Scott, the NSF has

e



— —

172 AMERICA ON THE ICE/KLOTZ

:ﬁ\’;

-

=

o B e T Ay S ’
1

The Amundsen-Scott Station, with its characteristic geodesic dome,
establishes the US presence at the South Pole.

indicated that the current facilities eventually will need
replacs by the mid-nineties. The costs involved may well
lead to a reexamination of American assumptions regard-
ing the importance of a South Pole station. The status of
the Antarctic Treaty system at that time clearly will be an
important factor in any discussions of the level of invest-
ment required to maintain a significant American presence
at the South Pole.

In addition to these three year-round stations—
McMurdo, Palmer, and Amundsen-Scott—the US
presence on the ice also includes several temporary
stations. For several years, the United States operated
Siple Station at the base of the Antarctic peninsula on a
full-time basis. The station currently is used ‘*as needed.™”
The United States also uses two regular summer camps
(Byrd Surface Camp and Dome C) and establishes tempo-
rary camps with wooden huts, Jamesway shelters, or tents
at various sites to support specific research projects.??
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Logistics Support

Each station described above depends on a logistics
system that provides for the transport of personnel,
equipment, and supplies to and from the Antarctic, as well
as within the region. While perhaps not as glamorous as
conducting research in a remote Antarctic location, logis-
tics support nevertheless is the key to maintaining an effec-
tive science program and continuing presence in the
region. The logistics system includes air, sea, and land
elements.

The air element consists of aircraft and their associ-
ated landing and support facilities. Three types of aircraft
operate between the primary staging point at Christchurch,
New Zealand, and Williams Field at McMurdo.

Air Force C-141 Starlifter transports begin operations
to and from Christchurch at the start of the austral (south-
ern) summer in October. They usually end, however, in
mid-November—well before the research season is over—
because the C-141 is a wheeled aircraft and cannot land on
the ice runway after the warmer weather softens its sur-
face. The Air Force makes about 20 flights each year. For
example, during the 1989-90 summer season, 22 C-141
flights lifted more than a thousand passengers and a mil-
lion pounds of cargo from Christchurch, New Zealand, to
McMurdo. As noted above, the C-141 also drops supplies
from the air at the McMurdo and South Pole stations dur-
ing the mid-winter.?}

During the 1989-90 summer season, the Air Force’s
C-5 Galaxy—the largest US transport aircraft—was
employed for the first time in operations on the ice, with
two flights in and out of Williams Field. Because of its
ability to lift large, out-sized cargo, the C-5 could become
a regular feature of the US Antarctic program in the years
ahead.

The third aircraft involved in resupply missions
between the Antarctic and Christchurch is the LC-130
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Official US Navy Photo

Three sledging parties enjoy their first meal at West Base in the
Antarctic after many weeks on the trail during the 1939-41 US Ant-
arctic Expedition. The base leader, Dr. Paul A. Siple (standing),
gets a first-hand account of their discoveries. Siple Station is named
after this American scientist and explorer.

transport. The National Science Foundation owns a fleet of
seven operational LC-130s. The planes are flown and
maintained, however, by the Navy’s Antarctic Develop-
ment Squadron 6 (VXE-6), permanently based at Point
Mugu, California. The LC-130 carries less cargo than the
C-141 or C-5, but has the advantage of being able to land
at McMurdo throughout the summer season by using ski-
equipped landing gear. Because of this unique feature, the
LC-130 has become the workhorse of the Antarctic. deliv-
ering people and goods to stations throughout much of the
continent. At least one of the planes is specially equipped
to do double duty as a research platform. LC-130 opera-
tions begin in mid-August when the first group of workers
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fly in to McMurdo to assist the winter party in preparing
the station for summer operations. The most active phase
of flying takes place between October and February. Dur-
ing the 1989-90 season, the relatively small LC-130 fleet
conducted more than 400 missions for over 3,000 hours of
flying time. That same year, two New York Air National
Guard LC-130s provided additional airlift support. flying
missions either in, or to and from Antarctica.>

The NSF LC-130 fleet clearly is showing signs of
age. Its three “*F’" model aircraft were built in the fifties:
the other four **R’" models were acquired in the mid-
seventies. Some of the electronic equipment on board still
uses vacuum-tube technology. The NSF currently is in the
midst of a multiyear program to retrofit the fleet with
solid-state navigation and communications gear. and to
increase its fuel efficiency.?

Whatever improvements are made, flying in the Ant-
arctic will continue to be a risky business, demanding the
utmost in skill and professionalism. An extremely cold cli-
mate, combined with unpredictable winds and often poor
visibility, have taken their toll. For example, in December
1987, an NSF LC-130 crashed in the Antarctic. killing two
Navy men and injuring 11 others. Ironically, the plane was
on a mission to repair another LC-130 that had crashed at
the same spot in 1972.26

In addition to the LC-130s, the United States also has
used a leased Twin Otter aircraft and several UH-IN heli-
copters for transportation within Antarctica. The helicop-
ters are owned, operated, and maintained by the Navy's
VXE-6. The helicopters can carry up to five passengers,
The Navy also uses them for search and rescue missions.*’

As noted above, the major staging base for air opera-
tions into the Antarctic is Christchurch, New Zealand. The
US Antarctic program uses Christchurch under the terms
of a 1958 cooperation agreement.” Virtually every Ameri-
can agency involved in activities on the ice (such as the
NSF, VXE-6, and the Air Force) has representatives there.
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Ski-equipped LC-130 transport aircraft is the workhorse of the US
Antarctic program.

Christchurch has proven to be an ideal location from which
to mount US aerial resupply missions. The flying distance
between Christchurch and the major American station at
McMurdo is 2,065 nautical miles. At this range, the
LC-130 aircraft can make a one-way flight either to or
from McMurdo. Except for Hobart, Australia, no other
major airfield in the Southern Hemisphere is as close to
McMurdo as Christchurch.

Moreover, New Zealand has a substantial Antarctic
program of its own, including a station near McMurdo.
Not surprisingly, the United States and New Zealand have
supported one another’s Antarctic programs in many dif-
ferent ways. For example, the Royal New Zealand Air
Force regularly flies C-130 missions to and from
McMurdo as part of an ongoing mutual support agreement
between the two countries. Additionally, New Zealand
military personnel assist in cargo handling and other duties
at McMurdo Station.?
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Thus, the dispute between the United States and New
Zealand in the mid-eighties over port visits by nuclear
weapon-capable vessels (which eventually led to the
unraveling of cooperation in certain military activities) led
to fears within the US Antarctic program that use of
Christchurch might also be in jeopardy.* The reason for
concern was obvious. Any detailed analysis of alternative
staging bases or resupply methods essentially boils down
to one, simple point: There is no quick, low-cost substitute
for Christchurch as a staging base for flights to and from
the Antarctic. From the perspective of promoting US inter-
ests in the Antarctic. the most prudent policy for the
United States in the short term was to insulate the various
components of its bilateral relationship with New Zealand
from each other, so that difficulties in one area did not
spoil other, equally important aspects of the total
relationship.

Over the longer term, however, the United States
might need to develop one o~ more alternatives to
Christchurch—in case it becomes either unavailable or
grows inadequate in meeting American transportation
requirements in and out of the Antarctic.

One possibility would be to equip the C-141 (or a
future fong-range transport aircraft) with skis similar to
those mounted on the LC-130. With such a capability, the
C-141 conceivably could take off anywhere in the world,
refuel in mid-air, and land on an ice runway in the Antarc-
tic anytime during the summer season. Some feasibility
studies already have been done in this regard. They report-
edly indicate that the per-unit costs would be high, given
the small number of aircraft to be modified. The agencies
that would have to foot the bill are naturally reluctant to do
so, without a compelling political or strategic reason.

Another alternative to reliance on Christchurch would
be to construct a landing site in Antarctica that could
accommodate C-141s or other long-range aircraft at all
times. The United States has long considered the
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possibility of constructing an airfield near McMurdo that
would permit year-round use by large, wheeled transport
aircraft. In January 1958, Admiral George Dufek and Sir
Edmund Hillary made the first solid-ground landing in
Antarctic history on a strip of beach prepared by Navy
Seabees at Marble Point (about 50 miles across McMurdo
Sound from McMurdo Station). (See Map 8.) At that time,
the Navy—with a strong endorsement from the House
Committee on Interstate and Foreign Commerce—
conducted a two-year survey to determine the feasibility of
constructing a permanent runway there.' The NSF’s 1979
long-range development plan also addressed the possibility
of building a year-round airport, a new science station, and
support facilities at Marble Point.*3? And, in 1987, a
report prepared for the National Science Board noted that

One of the greatest future needs on land is a year-
round hard-surface runway and accompanying base,
the cost of which would be between $500 million
and $1 billion.»

Therein lies the rub. The costs associated with build-
ing an airfield at Marble Point have always precluded a
decision to do so, however advantageous a year-round air-
port might appear to be. In FY 1988, the NSF spent just
over $111 million on operations support. Estimated costs
for a Marble Point facility alone exceed that amount five-
to tenfold. A decision to invest such sums in Antarctic
construction thus would seem to require a major change in
the status quo, such as the loss of Christchurch or a deci-
sion to expand the American capability to project its pres-
ence on the continent to keep pace with political or
economic developments (for example, an upsurge in
resource activity).

*Marble Point currently serves as a helicopter refueling station and as a
cargo staging area for research conducted at infand camps.
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One possible, less-costly alternative to constructing a
solid-ground runway for wheeled aircraft would be to use
so-called “‘blue-ice’’ runways. At various locations on the
continent, weather conditions have resulted in the forma-
tion of ice of sufficient density and surface strength to per-
mit wheeled aircraft to land throughout the research
season. Though some preparations are required for safe
flight operations, the use of blue-ice runways would be far
less expensive than building a solid-ground facility. An
NSF LC-130 made a landing on a blue-ice runway in Janu-
ary 1990. The feasibility of using such surfaces will be
pursued further in the coming years. According to the
NSF, it is conceivable that one day a C-5 Galaxy could
operate out of a blue-ice runway near the South Pole to
transport the equipment and supplies needed to renovate
the Amundsen-Scott Station.

The sea component of the Antarctic logistics system
consists of Coast Guard icebreakers and various military
and civilian supply ships and tankers. Each season (usually
in late December or early January), one of two POLAR-
class icebreakers in the Coast Guard fleet breaks a channel
through the ice in McMurdo Sound to permit resupply
ships (normally two a year) to reach the station. The ice-
breaker also provides escort service for these ships. Addi-
tionally, the NSF has employed Coast Guard icebreakers
to resupply Palmer Station and (until the 1987-88 season)
to serve as platforms for research on or near the pack ice
and the Antarctic coast. The Coast Guard also has
provided transportation to American observers during the
periodic inspections performed under Article VII of the
Antarctic Treaty.** As noted earlier, the NSF reimburses
the Coast Guard for operating costs associated with the use
of its icebreakers for the US Antarctic program. In some
years, the NSF has been the largest single user of ice-
breaker time, thus paying a bigger share of costs than even
the Coast Guard. Indeed, a former Coast Guard Comman-
dant once described his service as a ‘‘minority stockholder
in its own fleet.>’3’
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US Coast Guard Icebreaker POLAR SEA is one of only two
icebreakers that support US operations in the Antarctic region.
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The future of the Coast Guard oceangoing icebreaker
fleet, as well as the Coast Guard’s role in the US Antarctic
program is uncertain. The size of the fleet has dropped
sharply in recent years. At the start of 1987, it consisted of
five vessels. However, in October of that year, the Coast
Guard decommissioned its icebreaker GLACIER because
of its deteriorating condition. In early 1988, the Coast
Guard decided to decommission its two WIND-class ice-
breakers because of age (both were constructed during the
Second World War) and a lack of funds to maintain them.
The Coast Guard icebreaker fleet currently consists of only
two vessels, POLAR SEA and POLAR STAR.

The Coast Guard has long looked to the users of its
fleet—principally the National Science Foundation and the
Defense Department—for support in obtaining funds nec-
essary to maintain the existing fleet and to construct mod-
ern replacement vessels. The NSF, however, has never
been completely satisfied with the icebreaker support it has
received. The perceived needs of science and the perceived
needs of operating a multi-mission icebreaker do not
always coincide. Thus, some scientists conducting
research aboard icebreakers occasionally have criticized
the Coast Guard for failing to provide services they appar-
ently expected. Moreover, NSF officials have stated that
they believe Coast Guard icebreakers are ‘‘not quite
optimized for our Antarctic mission and, as a conse-
quence, may cost us a bit more than would be the case if
they were optimized.’’ %

The NSF thus has sought to develop alternatives to
reliance on the Coast Guard. particularly in the area of
direct research support. Since 1985, the NSF has leased an
ice-strengthened research vessel—POLAR DUKE—for its
Antarctic science program and logistics. and intends to
continue using this particular ship for several years to
come.?’ Moreover, a 1987 report to the National Science
Board recommended ‘‘a research vessel with icebreaking
capability be acquired for the US Antarctic program.’” The
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NSF subsequently arranged for the construction of such a
vessel, and plans to lease it for Antarctic operations start-
ing in 199238 Still, as NSF officials have noted, the US
Antarctic program will continue to need separate
icebreaking services to open the channel in McMurdo
Sound.?

Not surprisingly, the Coast Guard thinks that the
NSF’s preference for a dedicated research vessel with ice-
breaking capability undercuts its case for modernization,
particularly because the NSF’s status as a major user of the
fleet gives it an important say in determining the future of
that fleet.® Likewise, members of Congress repeatedly
have expressed concern about the apparent inability of the
two agencies to come to an agreement on the future needs
of the American icebreaking fleet.*!

For the future, however, the size of the Coast Guard
icebreaker fleet would seem to depend principally on fac-
tors other than US operations in the Antarctic. American
interests in the strategically more important Arctic region
most likely will be the determining factor in justifying a
fleet of a given size. Indeed, the widely publicized efforts
to free several trapped whales in Alaska and the EXXON
VALDEZ oil spill focused unprecedented national attention
on American capabilities for operating in the Arctic, and
correspondingly led to increased concern within Congress
about the parlous state of the American icebreaker fleet.
When the administration’s efforts to include funds for an
additional polar icebreaker in the Coast Guard’s FY 1990
budget were defeated in the committees with jurisdiction
over the Coast Guard, several senators succeeded in put-
ting funds in the Department of Defense appropriations bill
for the Navy to build an icebreaker with antisubmarine
warfare capabilities, which the Coast Guard would operate
in peacetime.

The NSF probably will continue to call on the Coast
Guard for the annual McMurdo operation for several years
to come. One concern, however, is what will happen if
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one or both of the existing icebreakers are not available
because of maintenance downtime or higher-priority
national missions. Another concern is whether the dimin-
ished US icebreaker capability would be sufficient to sup-
port an expanded American presence in the Antarctic if US
national interests ever required it. For the moment, NSF
officials contend that such contingencies could be covered
by commercially leased vessels. However, the availability
of civilian ships for government operations never can be
guaranteed under all political and market conditions—a
problem that has long concerned US Navy planners.

Managing the Logistics Program

While the NSF exercises overall responsibility for the
US Antarctic program, the US Navy manages most of the
logistics component as part of its annual Operation DEEP
FREEZE. The organization in charge of Operation DEEP
FREEZE is the Naval Support Force, Antarctica (NSFA).
The NSFA is ‘*home ported’’ at Port Hueneme, Califor-
nia, and maintains a full-time detachment at Christ-
church.* Its specific tasks include operation and
maintenance of McMurdo Station; scheduling the move-
ment of people and cargo to and from, as well as within,
Antarctica; and chartering Air Force aircraft and supply
ships. In addition, the Navy’s Antarctic squadron VXE-6
“‘chops’’ (changes operational control) to NSFA when
engaged in Antarctic operations.** Several hundred person-
nel are assigneu to the NSFA. In addition, elements of
other military services—such as the Army’s transportation
corps—regularly augment the NSFA during the summer
season. NSFA personnel account for about 65 percent of
McMurdo’s summer population.*

Though the Navy has headed up the American logistics
effort for Antarctica since 1956, its future role is not
altogether certain. Some officials within the Navy reportedly
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feel that even though the NSF reimburses the Navy for per-
sonnel costs, people assigned to Antarctic duty could be bet-
ter used in more traditional Navy missions. If military
personnel ceilings continue to decline as they have in recent
years, pressure to transfer personnel authorizations out of the
Antarctic could mount.

At the same time, some officials within the scientific
community would not be altogether unhappy if the mili-
tary’s role in Antarctica diminished somewhat. Several
writers have commented on difficulties inherent in the
division of responsibilities in the Antarctic between the
Senior NSF Representative and the Commander of NSFA.
While the former theoretically is in charge of operations on
the ice, the latter has command authority over his assigned
logistics elements and is subject to norms, rules, and oper-
ating procedures associated with the military.*

Aside from the opportunity to clean up the lines of
authority, some civilian officials believe that private con-
tractors could deliver logistics services more cheaply than
the Navy, thus freeing up more funds for construction or
additional research projects. The National Science Founda-
tion already employs a civilian contractor (currently 1TT/
Antarctic Services Inc.) to perform specialized logistics
projects, including operation and maintenance of the South
Pole, Palmer, and Siple stations, as well as the POLAR
DUKE research vessel.*¢ A 1987 report to the National
Science Board in fact recommended that the Antarctic
Development Squadron VXE-6 remain an ‘‘integral part of
the U.S. Antarctic Program,’’ but that the

remaining support functions currently provided by
the US Naval Support Force, Antarctica be reviewed
by NSF management for possible transfer to civilian
contractors, as suggested by the US Navy. if such
transfer proves to be the most efficient and cost-
effective option.4’
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While contracting out the logistics function may
ultimately prove to have some cost advantages, it has some
very real drawbacks from a policy perspective.

First, it would virtually eliminate any expertise within
the Defense Department for Antarctic operations. Though
the primary reason for a military role in the US Antarctic
program continues to be support of science and an Ameri-
can presence in the region, the military’s involvement nev-
ertheless provides knowledge, skills, and experience that
could prove invaluable if the current Antarctic regime col-
lapses for some unforeseen reason and national security
interests become more salient. While such a contingency
may be remote at present, the current military role in the
Antarctic is a relatively modest price to pay for having a
cadre of uniformed **Antarctic hands’’ around which a
more substantial military organization could be built
should the need arise. The Navy's activities in the postwar
period and in preparing for the International Geophysical
Year clearly added to the influence the United States
exercised in Antarctic diplomacy. The same is no doubt
true today, particularly when viewed from the perspective
of those nations in which more traditional national
interests—as opposed to scientific or environmental
concerns—dominate the formulation of Antarctic policy.

Second, while the Navy’s absense would leave the
NSF clearly and solely in charge of Antarctic operations,
the NSF ultimately might rue the day it lost the active par-
ticipation of the military on the ice. The Navy, and
ultimately the entire Defense Department, command
budgets that dwarf the funds allocated to the National Sci-
ence Foundation, in general, and to the US Antarctic pro-
gram, in particular. As long as the military has a stake
(even if relatively minor and peripheral) in what goes on in
the Antarctic, the NSF can count on the support of key
military officials in the annual ‘‘battle of the budget.”’
Without this support, the NSF (and more particularly, its
Division of Polar Programs) would be forced to go it
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alone. As the Coast Guard learned with its icebreaker pro-
gram, in an age of budget austerity, one needs all the allies
one can get. Thus, while the NSF ought to search for more
cost-effective ways to provide for specific logistics serv-
ices, total elimination of direct military involvement in the
Antarctic program may in the mid- to long-term exacerbate
rather than alleviate the overall problem of budgeting
for it.

Finally, a continued active military role in Antarctica
ensures that the US Antarctic program does not become
the captive of a single interest or agency. To the extent a
single organization controls the funding and operation of a
particular activity, the norms, operating procedures, and
bureaucratic perspectives of that organization will
dominate. If the only reason for an American presence on
the ice were to conduct scientific research, then greater
NSF control over the entire program would not only be
reasonable and appropriate, it probably would be less
expensive as well. However, presidential pronouncements
on Antarctic policy consistently state that US interests in
the region are clearly broader, and include political,
security. resource, and environmental dimensions quite
apart from the unique requirements of conducting and sup-
porting scientific research. The most practical approach to
guaranteeing these interests receive due consideration is
not to consolidate the entire US Antarctic program within a
single organization, but to ensure that all relevant agencies
take part in an active and meaningful way—which in
Washington usually means having some stake in the
resources involved.

Thus, as a matter of policy, the US Government
ought to keep the Department of Defense (DOD) (includ-
ing all three military services) and the Coast Guard fully
engaged in logistically supporting the US Antarctic pro-
gram. If the Navy’s commitment to the Antarctic does
indeed impose an unsustainable burden in terms of person-
nel, the White House could call on DOD to spread the
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Not all American Antarctic research is conducted from the relative
comfort of the main US stations. Scientists often must live in tents

at remote research sites.
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burden more equitably across the services by creating a
Jjoint Antarctic support force to replace the Naval Support
Force, Antarctica. As noted above, elements from all three
military departments already take part in the logistics pro-
gram on a regular basis. A number of functions currently
performed by naval personnel (for example, command,
flying, scheduling, public affairs, and engineering) also
could be performed by personnel from other services.

As an added benefit, placing military support directly
under the Office of the Secretary of Defense or the Joint
Chiefs of Staff, rather than under a single service, also
might provide Antarctica with the visibility and attention
within the national security community that it needs, but
does not enjoy.

Maintaining an Influential American
Presence in the Years Ahead

A principal objective of the US Antarctic program has
been to provide an active and influential presence in the
region. The program has performed this function remarka-
bly well over the past three decades. The size and broad
scope of the American scientific research effort places the
United States at the forefront of what for now is the most
important human activity in the region. Its three year-
round (and several temporary) stations are capable of sup-
porting more than 1,000 scientists and support personnel
during the peak summer season. Its logistics system has an
unrivaled capability of reaching into almost any part of the
continent by air. By establishing a preeminent position on
the ice, the United States has been able to exert consider-
able influence within the Antarctic Treaty system.

Despite its notable successes, the current US Antarc-
tic program has come under fire. Some observers fault the
NSF for placing an inordinate emphasis on basic research
at a time when Antarctic diplomacy is increasingly




THE US ANTARCTIC PROGRAM 189

preoccupied with resource questions. Environmental
groups likewise call for more ecological research, and
greater attention to the potentially deleterious impact of
man’s presence on the Antarctic environment. And, even
though the total budget for the Antarctic program is rela-
tively modest, congressional committees question the ris-
ing costs of logistics support.

If no change is made in the status quo, then surely
there is no compelling reason to alter the US Antarctic
program—including its purpose, its size, or its
management—in any significant way.

If, on the other hand, either the American stake in the
region or the present treaty system undergoes a major
transformation, then business as usual may no longer serve
US interests there. As recent developments clearly sug-
gest, some change in the status quo may be in the offing.
Thus, a prudent strategy for achieving American objectives
in Antarctica after 1991 must provide for sufficient
capability and flexibility to keep pace with changing
circumstances.

As noted at the outset of this chapter, a central ques-
tion in making decisions about the nature and size of the
American presence in the region is ‘*how much is
enough?’’—that is, how much presence is required to
maintain the influence needed to achieve US policy objec-
tives. This question, unfortunately, has no ‘‘right™’
answer. Sane and reasonable people are likely to differ on
the details, particularly as government officials haggle
over the budget for Antarctic operations.

Perhaps a good place to start in defining the proper
size and scope of the US Antarctic program is to assert that
the American presence on the ice should be (as it always
has been) at least as large as any other nation’s. The
underlying assumption here is that influence in Antarctic
diplomacy is directly proportional to presence. Thus, if the
United States wants to retain a strong voice in the region’s
politics, then its stations, activities, and logistics
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infrastructure must match those of the most active coun-
tries in the region. Conversely, if the United States allows
its presence to decline, compared to other nations, then it
can expect its influence in Antarctic diplomacy to decline
as well.

At the moment, the US presence fulfills this basic siz-
ing criterion.

However, America’s preeminent position in the
region cannot be taken for granted. Indeed. recent
developments suggest a slight downward trend in the rela-
tive size of the US presence. For example, in the mid-
eighties, the United States decided to change the operation
of Siple Station (at the base of the Antarctic peninsula)
from a year-round to an ‘‘as-needed’’ base. At roughly the
same time, the ability of the United States to project peo-
ple and equipment into the area dropped somewhat as a
result of a 60 percent decline in the Coast Guard’s ocean-
going icebreaker fleet.

Meanwhile, other nations are expanding their Antarc-
tic presence, or are poised to do so in the near future. The
Latin American presence in and around the important
Peninsula region dwarfs that of the United States in terms
of the sheer number of stations concentrated there. The
French and Australians have made (or are making) provi-
sions for regular air transportation to and from their
respective sectors. The Norwegians plan to build their first
permanent base in recent times on the continent. And, the
Soviet Union has opened additional summer stations and
improved both the sea and air components of its Antarctic
logistics system. Moreover, the Soviet Union probably
could expand its presence rather quickly by shifting
resources from its Arctic operations.

What the United States needs to do. then, as a mini-
mum, is to hold the line on the current level of resources
committed to the Antarctic. To achieve this end, the exist-
ing number of stations in the region should be maintained.
Doing so, however, will require sufficient funds to repair
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and modernize the facilities and equipment needed to con-
duct meaningful scientific, environmental, and resource-
related research.

The first major test of US resolve could be the need to
renovate the Amundsen-Scott Station before the turn of the
century. The costs could be substantial-—given the obvious
difficulties of transporting equipment and personnel to the
South Pole. Nevertheless. the United States must remain at
this politically significant site if it is at all serious about
exercising a major say in Antarctic affairs in the years
ahead.

The existing logistics system also must be maintained
at its present level. The decline of the icebreaker fleet due
to age and lack of funds provides a ready example of the
relative ease (and speed) with which an important Antarc-
tic resource can slip away. The LC-130 air transport fleet
also is growing old. Though efforts currently are underway
to update the aircraft’s capabilities, the day eventually will
come when this venerable workhorse also will require
replacement. The ability to reach into the most important
areas of the continent by air is the hallmark of the current
US logistics program. Without this reach, the US presence
would not be nearly as impressive nor influential as it is
now.

Beyond simply holding the line. the United States
also may need to develop a capability to ratchet up its
presence in the Antarctic—either to match significant
changes in the activities of other countries or to respond to
a sooner-than-expected rush for resource development. In
practical terms, this expansion capability might entail
building a more robust fleet of government-owned ice-
breaking and ice-capable ships, and constructing a year-
round airfield on the Antarctic continent. With this
infrastructure in place, the United States would be in a
better position to increase its facilities and personnel in
relatively short order. Without such a capability, the
United States might not be able to respond to changing
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circumstances in sufficient time to influence decisively the
course of fast-breaking events. Even if it never became
necessary to do so, the ability of the United States to
expand its Antarctic presence would significantly affect
other nations’ perceptions of US seriousness and interests
there.

At first blush, the options for developing a rapid
expansion capability appear inordinately expensive and,
therefore, politically unrealistic. The construction costs of
a hard-surface runway at Marble Point might run as much
as several times the annual budget of the entire US Antarc-
tic program at the moment. Icebreaking vessels likewise
come with hefty sticker prices.

Yet, when viewed in a broader context, the expense is
not as large as it might first appear. The impact on the US
Antarctic program budget for individual years could be
reduced by spreading out the costs over the total number of
years required to develop additional logistics assets. The
costs also could be shared with other national programs
since resources developed for Antarctic operations—such
as icebreakers or transport aircraft—could be used to fur-
ther American intcrests in other regions—such as the stra-
tegically important Arctic.

But perhaps the most important consideration is the
potential ‘‘costs’’ of not making a prudent, up-front invest-
ment in Antarctic capabilities. If the United States main-
tains a dynamic presence in the region (and, thereby
maintains its traditional leadership role in Antarctic
affairs), the current treaty system—which benefits from
strong US support—stands a better chance of weathering
challenges to its continued existence. In this case, the ter-
ritorial rivalry and nascent conflict that characterized the
pre-treaty period most likely would remain under control.
If, however, the United States fails to maintain its preemi-
nent presence in the region and, thereby, relinquishes
much of its influence over Antarctic affairs, then the treaty
system might not fare as well, and might even collapse
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altogether. In that event, conflict might ensue, important
alliances might be subjected to strain, and, in a worst-case
scenario, the United States might feel compelled to deploy
military forces to the region to help keep the peace. The
costs of renewed rivalry in Antarctica could well amount
to far more than the costs of maintaining a robust network
of research stations and logistics capabilities.

Persuading the American public and senior officials
of the need to spend funds for a large. continuing US
presence—particularly in a period of increasing budget
austerity—will not be easy. Americans pay scant attention
to the region. While the level of interest in the continent’s
affairs is sufficient to sustain the US Antarctic program at
current levels. it is not strong enough to push through
major increases in funding.

Thus. an effort to enhance American flexibility in the
Antarctic will require coordinated leadership throughout
the government. The Department of State and the National
Science Foundation have strong institutional interests in
the region and accordingly devote a reasonable amount of
attention to Antarctic affairs—though some ‘‘Antarcti-
cans’’ surely would welcome more interest on the part of
senior department officials. The Department of Defense,
however, is not doing all it could to advance US policy
objectives in the region. Even though the DOD sits on the
Antarctic Policy Working Group, the national security
community’s interests in the region are minimal. Indeed,
as noted earlier, some military officials favor curtailing the
Navy’s present role in the US Antarctic program.

This benign neglect is, in part, a product of the suc-
cess of American policy to date. Simply put, the Antarctic
never has become the scene or object of major conflict.
Consequently, it has only rarely captured the attention of
military planners. Yet, it is worth remembering that Ant-
arctica is a peaceful place because of the Antarctic Treaty
and the political accommodations it represents. The United
States was able to play a leading role in negotiating, and
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subsequently implementing, the treaty precisely because of
the part the Navy and the other services played in opening
the region to Americans.

The final chapter of Antarctic history is far from
finished. Though the region has remained peaceful for
nearly 30 years, conflict could return under the wrong set
of circumstances. For this reason, the national security
community still has an important role to play in ensuring
that US political and security interests in the region are
met. To perform this task, the American military certainly
must be prepared to devote a reasonable share of its
resources, talent, and attention to the last continent in the
years ahead.




Appendix A

The Antarctic Treaty

The Governments of Argentina, Australia, Belgium, Chile, the
French Republic, Japan, New Zealand, Norway, the Union of
South Africa, the Union of Soviet Socialist Republics, the
United Kingdom of Great Britain and Northern Ireland, and the
United States of America,

Recognizing that it is in the interest of all mankind that Ant-
arctica shall continue for ever to be used exclusively for peaceful
purposes and shall not become the scene or object of interna-
tional discord;

Acknowledging the substantial contributions to scientific knowl-
edge resulting from international co-operation in scientific inves-
tigation in Antarctica;

Convinced that the establishment of a firm foundation for the
continuation and development of such co-operation on the basis
of freedom of scientific investigation in Antarctica as applied
during the International Geophysical Year accords with the inter-
ests of science and the progress of all mankind;

Convinced also that a treaty ensuring the use of Antarctica for
peaceful purposes only and the continuance of international har-
mony in Antarctica will further the purposes and principles
embodied in the Charter of the United Nations;

Have agreed as follows:

Article 1

1. Antarctica shall be used for peaceful purposes only.
There shall be prohibited, inter alia, any measure of a military
nature, such as the establishment of military bases and fortifica-
tions, the carrying out of military manoeuvres, as well as the
testing of any type of weapon.

2. The present Treaty shall not prevent the use of military
personnel or equipment for scientific research or for any other

peaceful purpose.
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Article 11
Freedom of scientific investigation in Antarctica and co-
operation toward that end, as applied during the International
Geophysical Year, shall continue, subject to the provisions of
the present Treaty.

Article IH

1. In order to promote international co-operation in scien-
tific investigation in Antarctica, as provided for in Article Il of
the present Treaty, the Contracting Parties agree that. to the
greatest extent feasible and practicable:

(a) information regarding plans for scientific programs in
Antarctica shall be exchanged to permit maximum economy of
and efficiency of operations;

(b) scientific personnei shall be exchanged in Antarctica
between expeditions and stations;

(¢) scientific observations and results from Antarctica shall
be exchanged and made freely available.

2. In implementing this Article, every encouragement shall
be given to the establishment of co-operative working relations
with those Specialized Agencies of the United Nations and other
international organizations having a scientific or technical inter-
est in Antarctica.

Article IV

1. Nothing contained in the present Treaty shall be inter-
preted as: '

(a) a renunciation by any Contracting Party of previously
asserted rights of or claims to territorial sovereignty in
Antarctica;

(b) a renunciation or diminution by any Contracting Party
of any basis of claim to territorial sovereignty in Antarctica
which it may have whether as a result of its activities or those of
its nationals in Antarctica, or otherwise;

(c) prejudicing the position of any Contracting Party as
regards its recognition or non-recognition of any other State’s
rights of or claim or basis of claim to territorial sovereignty in
Antarctica.

2. No acts or activities taking place while the present
Treaty is in force shall constitute a basis for asserting,
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supporting or denying a claim to territorial sovereignty in Ant-
arctica or create any rights of sovereignty in Antarctica. No new
claim, or enlargement of an existing claim, to territorial sov-
ereignty in Antarctica shall be asserted while the present Treaty
is in force.

Article V

1. Any nuclear explosions in Antarctica and the disposal
there of radioactive waste material shall be prohibited.

2. In the event of the conclusion of international agree-
ments concerning the use of nuclear energy, including nuclear
explosions and the disposal of radioactive waste material, to
which all of the Contracting Parties whose representatives are
entitled to participate in the meetings provided for under Article
IX are parties, the rules established under such agreements shall
apply in Antarctica.

Article VI
The provisions of the present Treaty shall apply to the area
south of 60° South Latitude, including all ice shelves, but
nothing in the present Treaty shall prejudice or in any way affect
the rights, or the exercise of the rights, of any State under inter-
national law with regard to the high seas within that area.

Article VII

1. In order to promote the objectives and ensure the obser-
vance of the provisions of the present treaty, each Contracting
Party whose representatives are entitled to participate in the
meetings referred to in Article IX of the Treaty shall have the
right to designate observers to carry out any inspection provided
for by the present Article. Observers shall be nationals of the
Contracting Parties which designate them. The names of
observers shall be communicated to every other Contracting
Party having the right to designate observers, and like notice
shall be given of the termination of their appointment.

2. Each observer designated in accordance with the provi-
sions of paragraph | of this Article shall have complete freedom
of access at any time to any or all areas of Antarctica.

3. All areas of Antarctica, including all stations, installa-
tions and equipment within those areas, and all ships and aircraft
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at points of discharging or embarking cargoes or personnel in
Antarctica, shall be open at all times to inspection by any
observers designated in accordance with paragraph 1 of this
Article.

4. Aerial ci:servation may be carried out at any time over
any or all areas of Antarctica by any of the Contracting Pzties
having the right to designate observers.

5. Each Contracting Party shall, at the time when the pres-
ent Treaty enters into force for it, inform the other Contracting
Parties, and thereafter shall give them notice in advance, of

(a) all expeditions to and within Antarctica, on the part of
its ships or nationals, and all expeditions to Antarctica organized
in or proceeding from its territory;

(b) all stations in Antarctica occupied by its nationals; and

(c) any military personnel or equipment intended to be
introduced by it into Antarctica subject to the conditions pre-
scribed in paragraph 2 of Article I of the present Treaty.

Article VIII

1. In order to facilitate the exercise of their functions under
the present Treaty, and without prejudice to the respective posi-
tions of the Contracting Parties relating to jurisdiction over all
other persons in Antarctica, observers designated under para-
graph 1 of Article VII and scientific personnel exchanged under
sub-paragraph 1(b) of Article III of the Treaty, and members of
the staffs accompanying any such persons, shall be subject only
to the jurisdiction of thc Contracting Party of which they are
nationals in respect of all acts or omissions occurring while they
are in Antarctica for the purpose of exercising their functions.

2. Without prejudice to the provisions of paragraph { of
this Article, and pending the adoption of measures in pursuance
of sub-paragraph 1(e) of Article IX, the Contracting Parties con-
cerned in any case of dispute with regard to the exercise of juris-
diction in Antarctica shall immediately consult together with a
view to reaching a mutually acceptable solution.

Article IX
1. Representatives of the Contracting Parties named in the
preamble to the present Treaty shall meet at the City of Canberra
within two months after the date of entry into force of the
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Treaty, and thereafter at suitable intervals and places, for the
purpose of exchanging information, consulting together on
matters of common interest pertaining to Antarctica, and for-
mulating and considering, and recommending to their Govern-
ments, measures in furtherance of the principles and objectives
of the Treaty, including measures regarding:

(a) use of Antarctica for peaceful purposes only;

(b) facilitation of scientific research in Antarctica;

(c) facilitation of international scientific co-operation in
Antarctica;

(d) facilitation of the exercise of thc rights of inspection
provided for in Article VII of the Treaty;

(e) questions relating to the exercise of jurisdiction in
Antarctica;

(f) preservation and conservation of living resources in
Antarctica.

2. Each Contracting Party which has become a party to the
present Treaty by accession under Article XIII shall be entitled
to appoint representatives to participate in the meetings referred
to in paragraph | of the present Article, during such times as that
Contracting Party demonstrates its interest in Antarctica by con-
ducting substantial research activity there, such as the establish-
ment of a scientific station or the dispatch of a scientific
expedition.

3. Reports from the observers referred to in Article VII of
the present Treaty shall be transmitted to the representatives of
the Contracting Parties participating in the meetings referred to
in paragraph 1 of the present Article.

4. The measures referred to in paragraph | of this Article
shall become effective when approved by all the Contracting
Parties whose representatives were entitled to participate in the
meetings held to consider those measures.

5. Any or all of the rights established in the present Treaty
may be exercised as from the date of entry into force of the
Treaty whether or not any measures facilitating the exercise of
such rights have been proposed, considered or approved as
provided in this Article.

Article X
Each of the Contracting Parties undertakes to exert appro-
priate efforts, consistent with the Charter of the United Nations,
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to the end that no one engages in any activity in Antarctica con-
trary to the principles or purposes of the present Treaty.

Article X1

1. If any dispute arises between two or more of the Con-
tracting Parties concerning the interpretation or application of the
present Treaty, those Contracting Parties shall consult among
themselves with a view to having the dispute resolved by nego-
tiation, inquiry, mediation, conciliation, arbitration, judicial set-
tlement or other peaceful means of their own choice.

2. Any dispute of this character not so resolved shall, with
the consent, in each case, of all parties to the dispute. be
referred to the International Court of Justice for settlement; but
failure to reach agreement on reference to the International Court
shall not absolve parties to the dispute from the responsibility of
continuing to seek to resolve it by any of the various peaceful
means referred to in paragraph | of this Article.

Article XI1

1. (a) The present Treaty may be modified or amended at
any time by unanimous agreement of the Contracting Parties
whose representatives are entitled to participate in the meetings
provided for under Article IX. Any such modification or amend-
ment shall enter into force when the depositary Government has
received notice from all such Contracting Parties that they have
ratified it.

(b) Such modification or amendment shall thereafter enter
into force as to any other Contracting Party when notice of
ratification by it has been received by the depositary Govern-
ment. Any such Contracting Party from which no notice of
ratification is received within a period of two years from the date
of entry into force of the modification or amendment in accord-
ance with the provision of sub-paragraph 1(a) of this Article
shall be deemed to have withdrawn from the present Treaty on
the date of thc expiration of such period.

2. (a) If after the expiration of thirty years from the date of
entry into force of the present Treaty, any of the Contracting
Parties whose representatives are entitled to participate in the
meetings provided for under Article 1X so requests by a com-
munication addressed to the depositary Government. a
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Conference of all the Contracting Parties shall be held as soon as
practicable to review the operation of the Treaty.

(b) Any modification or amendment to the present Treaty
which is approved at such a Conference by a majority of the
Contracting Parties there represented, including a majority of
those whose representatives are entitled to participate in the
meetings provided for under Article IX, shall be communicated
by the depositary Government to all Contracting Parties imme-
diately after the termination of the Conference and shall enter
into force in accordance with the provisions of paragraph 1 of
the present Article.

(c) If any such modification or amendment has not entered
into force in accordance with the provisions of sub-paragraph
1(a) of this Article within a period of two years after the date of
its communication to all the Contracting Parties, any Contracting
Party may at any time after the expiration of that period give
notice to the depositary Government of its withdrawal from the
present Treaty; and such withdrawal shall take effect two years
after the receipt of the notice by the depositary Government.

Article XIII

1. The present Treaty shall be subject to ratification by the
signatory States. It shall be open for accession by any State
which is a Member of the United Nations, or by any other State
which may be invited to accede to the Treaty with the consent of
all the Contracting Parties whose representatives are entitled to
participate in the meetings provided for under Article IX of the
Treaty.

2. Ratification of or accession to the present Treaty shall be
effected by each State in accordance with its constitutional
processes.

3. Instruments of ratification and instruments of accession
shall be deposited with the Government of the United States of
America, hereby designated as the depositary Government.

4. The depositary Government shall inform all signatory
and acceding States of the date of each deposit of an instrument
of ratification or accession, and the date of entry into force of
the Treaty and of any modification or amendment thereto.

5. Upon the deposit of instruments of ratification by all the
signatory States, the present Treaty shall enter into force for

o e b i e -




202 AMERICA ON THE ICE/KLOTZ

those States and for States which have deposited instruments of
accession. Thereafter the Treaty shall enter into force for any
acceding State upon the deposit of its instruments of accession.

6. The present Treaty shall be registered by the depositary
Government pursuant to Article 102 of the Charter of the United
Nations.

Article XIV
The present Treaty, done in the English, French, Russian
and Spanish languages, each version being equally authentic,
shall be deposited in the archives of the Government of the
United States of America, which shall transmit duly certified
copies thereof to the Governments of the signatory and acceding
States.

In witness whereof, the undersigned Plenipotentiaries, duly
authorized, have signed the present Treaty.

Done at Washington this first day of December, one thou-
sand nine hundred and fifty-nine.




Appendix B

Convention for the Conservation
of Antarctic Seals

The Contracting Parties,

Recalling the Agreed Measures for the Conservation of
Antarctic Fauna and Flora, adopted under the Antarctic Treaty
signed at Washington on 1 December 1959;

Recognizing the general concern about the vulnerability of
Antarctic seals to commercial exploitation and the consequent
need for effective conservation measures;

Recognizing that the stocks of Antarctic seals are an impor-
tant living resource in the marine environment which requires an
international agreement for its effective conservation;

Recognizing that this resource should not be depleted by
overexploitation, and hence that any harvesting should be regu-
lated so as not to exceed the levels of the optimum sustainable
yield;

Recognizing that in order to improve scientific knowledge
and so place exploitation on a rational basis, every effort should
be made both to encourage biological and other research on Ant-
arctic seal populations and to gain information from such
research and from the statistics of future sealing operations, so
that further suitable regulations may be formulated;

Noting, that the Scientific Committee on Antarctic Research
of the International Council of Scientific Unions (SCAR) is will-
ing to carry out the tasks requested of it in this Convention;

Desiring to promote and achieve the objectives of protec-
tion, scientific study and rational use of Antarctic seals, and to
maintain a satisfactory balance within the ecological system,

Have agreed as follows:

203
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ARTICLE 1
Scope
(1) This Convention applies to the seas south of 60° South
Latitude, in respect of which the Contracting Parties affirm the
provisions of Article IV of the Antarctic Treaty.
(2) This Convention may be applicable to any or all of the
following species:
Southern elephant seal Mirounga leonina,
Leopard seal Hvdrurga leptonyx,
Weddell seal Leptonvchotes weddelli,
Crabeater seal Lobodon carcinophagus,
Ross seal Ommatophoca rossi,
Southern fur seals Arctocephalus sp.
(3) The Annex to this Convention forms an integral part
thereof.

ARTICLE 2
Implementation

(1) The Contracting Parties agree that the species of the
seals enumerated in Article | shall not be killed or captured
within the Convention area by their nationals or vessels under
their respective flags except in accordance with the provisions of
this Convention.

(2) Each Contracting Party shall adopt for its nationals and
for vessels under its flag such laws, regulations and other meas-
ures, including a permit system as appropriate, as may be neces-
sary to implement this Convention.

ARTICLE 3
Annexed Measures

(1) This Convention includes an Annex specifying meas-
ures which the Contracting Parties hereby adopt. Contracting
Parties may from time to time in the future adopt other measures
with respect to the conservation, scientific study and rational and
humane use of seal resources, prescribing inter alia:

{a) permissible catch;

(b) protected and unprotected species;

(c) open and closed seasons;

(d) open and closed areas, including the designation of

reserves;
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(e) the designation of special areas where there shall be no

disturbance of seals;

() limits relating to sex, size, or age for each species;

(g) restrictions relating to time of day and duration, limita-

tions of effort and methods of sealing;

(h) types of specifications of gear and apparatus and

appliances which may be used;

(/) catch returns and other statistical and biological records;

(j) procedures for facilitating the review and assessment of

scientific information;

(k) other regulatory measures including an effective system

of inspection.

(2) The measures adopted under paragraph (1) of this Arti-
cle shall be based upon the best scientific and technical evidence
available.

(3) The Annex may from time to time be amended in
accordance with the procedures provided for in Article 9.

ARTICLE 4
Special Permits

(1) Notwithstanding the provisions of this Convention, any
Contracting Party may issue permits to kill or capture seals in
limited quantities and in conformity with the objectives and prin-
ciples of this Convention for the following purposes:

(a) to provide indispensable food for men or dogs;

(b) to provide for scientific research; or

(c) to provide specimens for museums, educational or

cultural institutions.

(2) Each Contracting Party shall, as soon as possible,
inform the other Contracting Parties and SCAR of the purpose
and content of all permits issued under paragraph (1) of this
Article and subsequently of the numbers of seals killed or cap-
tured under these permits.

ARTICLE §
Exchange of Information and Scientific Advice
(1) Each Contracting Party shall provide to the other Con-
tracting Parties and to SCAR the information specified in the
Annex within the period indicated therein.
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(2) Each Contracting Party shall also provide to the other
Contracting Parties and to SCAR before 31 October each year
information on any steps it has taken in accordance with Article
2 of this Convention during the preceding period 1 July to 30
June.

(3) Contracting Parties which have no information to report
under the two preceding paragraphs shall indicate this formally
before 31 October each year.

(4) SCAR is invited:

(a) to assess information received pursuant to this Article:
encourage exchange of scientific data and information
among the Contracting Parties; recommend pro-
grammes for scientific research; recommend statistical
and biological data to be collected by sealing expedi-
tions within the Convention area; and suggest amend-
ments to the Annex; and

(b) to report on the basis of the statistical, biological and
other evidence available when the harvest of any spe-
cies of seal in the Convention area is having a signifi-
cantly harmful effect on the total stocks of such species
or on the ecological system in any particular locality.

(5) SCAR is invited to notify the Depositary which shall
report to the Contracting Partiecs when SCAR estimates in any
sealing season that the permissible catch limits for any species
are likely to be exceeded and, in that case, to provide an esti-
mate of the date upon which the permissible catch limits will be
reached. Each Contracting Party shall then take appropriate
measures to prevent its nationals and vessels under its flag from
killing or capturing seals of that species after the estimated date
until the Contracting Parties decide otherwise.

(6) SCAR may if necessary seek the technical assistance of
the Food and Agriculture Organization of the United Nations in
making its assessments.

(7) Notwithstanding the provisions of paragraph (1) of
Article 1 the Contracting Parties shall, in accordance with their
internal law, report to each other and to SCAR, for considera-
tion, statistics relating to the Antarctic seals listed in paragraph
(2) of Article 1 which have been killed or captured by their
nationals and vessels under their respective flags in the area of
floating sea ice north of 60° South Latitude.
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ARTICLE 6

Consultations between Contracting Parties

(1) At any time after commercial sealing has begun a Con-
tracting Party may propose through the Depositary that a meet-
ing of Contracting Parties be convened with a view to:

(a) establishing by a two-thirds majority of the Contracting
Parties, including the concurring votes of all States sig-
natory to this Convention present at the meeting, an
effective system of control, including inspection, over
the implementation of the provisions of this
Convention,

(b) establishing a commission to perform such functions
under this Convention as the Contracting Parties may
deem necessary; or

(¢) considering other proposals, including:

(1) the provision of independent scientific advice:

(ii) the establishment, by a two-thirds majority, of a
scientific advisory committee which may be
assigned some or all of the functions requested of
SCAR under this Convention, if commercial seal-
ing reaches significant proportions;

(iii) the carrying out of scientific programmes with the
participation of the Contracting Parties; and

(iv) the provision of further regulatory measures.
including moratoria.

(2) If one-third of the Contracting Parties indicate agree-
ment the Depositary shall convene such a meeting, as soon as
possible.

(3) A meeting shall be held at the request of any Contract-
ing Party, if SCAR reports that the harvest of any species of
Antarctic seal in the area to which this Convention applies is
having a significantly harmful effect on the total stocks or the
ecological system in any particular locality.

ARTICLE 7
Review of Operations
The Contracting Parties shall meet within five years after
the entry into force of this Convention and at least every five
years thereafter to review the operation of the Convention.
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ARTICLE 8
Amendments to the Convention

(1) This Convention may be amended at any time. The text
of any amendment proposed by a Contracting Party shali be sub-
mitted to the Depositary, which shall transmit it to all the Con-
tracting Parties.

(2) If one-third of the Contracting Parties request a meeting
to discuss the proposed amendment the Depositary shall call
such a meeting.

(3) An amendment shall enter into force when the Deposi-
tary has received instruments of ratification or acceptance
thereof from all the Contracting Parties.

ARTICLE 9
Amendments to the Annex

(1) Any Contracting Party may propose amendments to the
Annex to this Convention. The text of any such proposed
amendment shall be submitted to the Depositary which shall
transmit it to all Contracting Parties.

(2) Each such proposed amendment shall become effective
for all Contracting Parties six months after the date appearing on
the notification from the Depositary to the Contracting Parties, if
within 120 days of the notification date, no objection has been
received and two-thirds of the Contracting Parties have notified
the Depositary in writing of their approval.

(3) If an objection is received from any Contracting Party
within 120 days of the notification date, the matter shall be con-
sidered by the Contracting Parties at their next meeting. If una-
nimity on the matter is not reached at the meeting. the
Contracting Parties shall notify the Depositary within 120 days
from the date of closure of the meeting of their approval or
rejection of the original amendment or of any new amendment
proposed by the meeting. If, by the end of this period, two-
thirds of the Contracting Parties have approved such amend-
ment, it shall become effective six months from the date of the
closure of the meeting for those Contracting Parties which have
by then notified their approval.

(4) Any Contracting Party which has objected to a pro-
posed amendment may at any time withdraw that objection, and
the proposed amendment shall become effective with respect to
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such Party immediately if the amendment is already in effect, or
at such time as it becomes effective under the terms of this
Article.

(5) The Depositary shall notify each Contracting Party
immediately upon receipt of each approval or objection, of each
withdrawal of objection, and of the entry into force of any
amendment.

(6) Any State which becomes a party to this Convention
after an amendment to th¢ Annex has entered into force shall be
bound by the Anr~x s so amended. Any State which becomes a
Party to this Cor ention during the period when a proposed
amendment 1= _.nding may approve or object to such an amend-
ment within the time limits applicable to other Contracting
Partie.

ARTICLE 10
Signature
This Convention shall be open for signature at London from
1 June to 31 December 1972 by States participating in the Con-
ference on the Conservation of Antarctic Seals held at London
from 3 to 11 February 1972.

ARTICLE 11
Ratification
This Convention is subject to ratification or acceptance.
Instruments of ratification or acceptance shall be deposited with
the Government of the United Kingdom of Great Britain and
Northern Ireland, hereby designated as the Depositary.

ARTICLE 12
Accession
This Convention shall be open for accession by any State
which may be invited to accede to this Convention with the con-
sent of the Contracting Parties.

ARTICLE 13
Entry into Force
(1) This Convention shall enter into force on the thirtieth
day following the date of deposit of the seventh instrument of
ratification or acceptance.
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(2) Thereafter this Convention shall enter into force for
each ratifying, accepting or acceding State on the thirtieth day
after deposit by such State of its instrument of ratification,
acceptance or accession.

ARTICLE 14
Withdrawal
Any Contracting Party may withdraw from this Convention
on 30 June of any year by giving notice on or before 1 January
of the same year to the Depositary, which upon receipt of such a
notice shall at once communicate it to the other Contracting Par-
ties. Any other Contracting Party may, in like manner, within
one month of the receipt of a copy of such a notice from the
Depositary, give notice of withdrawal. so that the Convention
shall cease to be in force on 30 June of the same year with
respect to the Contracting Farty giving such notice.

ARTICLE 15
Notifications by the Depositary
The Depositary shall notify all signatory and acceding
States of the following:

(a) signatures of this Convention, the deposit of instru-
ments of ratification, acceptance or accession and
notices of withdrawal;

(b) the date of entry into force of this Convention and of
any amendments to it or its Annex.

ARTICLE 16
Certified Copies and Registration

(1) This Convention, done in the English, French, Russian
and Spanish languages, each version being equally authentic,
shall be deposited in the archives of the Government of the
United Kingdom of Great Britain and Northern Ireland, which
shall transmit duly certified copies thercof to all signatory and
acceding States.

(2) This Convention shall be registered by the Depositary
pursuant to Article 102 of the Charter of the United Nations.

In witness whereof, the undersigned, duly authorized, have
signed this Convention.

Done at London, this 1st day of June 1972.
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ANNEX
1. Permissible Catch
The Contracting Parties shall in any one year, which shall
run from 1 July to 30 June inclusive, restrict the total number of
seals of each species killed or captured to the numbers specified
below. These numbers are subject to review in the light of scien-
tific assessments:

(a) in the case of Crabeater seals Lobodon carcinophagus,
175,000;

(b) in the case of Leopard seals Hydruga leptonyx, 12,000;

(c) in the case of Weddell seals Leptonychotes weddelli,
5,000.

2. Protected Species

(a) It is forbidden to kill or capture Ross seals
Ommatophoca rossi, Southern elephant seals Mirounga
leonina, or fur seals of the genus Arctocephalus.

(b) In order to protect the adult breeding stock during the
period with it is most concentrated and vulnerable, it is
forbidden to kill or capture any Weddell seal Lep-
tonychotes weddelli one year old or older between 1
September and 31 January inclusive.

3. Closed Season and Sealing Season

The period between | March and 31 August inclusive is a

Closed Season, during which the killing or capturing of seals is
forbidden. The period 1 September to the last day in February
constitutes a Sealing Season.

4. Sealing Zones

Each of the sealing zones listed in this paragraph shall be

closed in numerical sequence to all sealing operations for the
seal species listed in paragraph 1 of this Annex for the period 1
September to the last day of February inclusive. Such closures
shall begin with the same zone as is closed under paragraph 2 of
Annex B to Annex 1 of the Report of the Fifth Antarctic Treaty
Consultative Meeting at the moment the Convention enters into
force. Upon the expiration of each closed period, the affected
zones shall reopen:

Zone 1-—between 60° and 120° West Longitude

Zone 2—between 0° and 60° West Longitude, together with

that part of the Weddell Sea lying westward of 60°
West Longitude
Zone 3—between 0° and 70° East Longitude




212

AMERICA ON THE ICE/KLOTZ

Zone 4—between 7G° and 130° East Longitude

Zone S-—between 130° East Longitude and 170° West
Longitude

Zone 6—between 120° and 170° West Longitude.

5. Seal Reserves

It is forbidden to kill or capture seals in the following

reserves, which are seal breeding areas or the site of long-term
scientific research:

(a) The area around the South Orkney Isiands between 60°
20’ and 60° 56’ South Latitude and 44° 05’ and 46° 25’
West Longitude.

{b) The area of the southwestern Ross Sea south of 76°
South Latitude and west of 170° East Longitude.

(c) The area of Edisto Inlet south and west of a line drawn
between Cape Haliett at 72° 19’ South Latitude, 170°
18’ East Longitude, and Helm Point, at 72° 11’ South
Latitude, 170° 00’ East Longitude.

6. Exchange of Information

(a) Contracting Parties shall provide before 31 October
each year to other Contracting Parties and to SCAR a
summary of statistical information on all seals killed or
captured by their nationals and vessels under their
respective flags in the Convention area, in respect of
the preceding period 1 July to 30 June. This informa-
tion shall include by zones and months:

(i) The gross and nett tonnage, brake horse-power,
number of crew, and number of days’ operation of
vessels under the flag of the Contracting Party;

(ii)) The number of adult individuals and pups of each
species taken.

When specially requested, this information shall be

provided in respect of each ship, together with its daily

position at noon each operating day and the catch on

that day.

(b) When an industry has started, reports of the number of
seals of each species killed or captured in each zone
shall be made to SCAR in the form and at the intervais
(not shorter than one week) requested by that body.

(c} Contracting Parties shall provide to SCAR biological
information, in particular;

(i) Sex
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(11) Reproductive condition

(i) Age

SCAR may request additional information or material
with the approval of the Contracting Parties.

(d) Contracting Parties shall provide to other Contracting

Parties and to SCAR at least 30 days in advance of
departure from their home ports, information on pro-
posed sealing expeditions.

7. Sealing Methods
{a) SCAR is invited to report on methods of sealing and to

(b)

make recommendations with a view to ensuring that the
killing or capturing of seals is quick. painiess and effi-
cient. Contracting Parties. as appropriate, shall adopt
rules for their nationals and vessels under their respec-
tive flags engaged in the killing and capturing of scals,
giving due consideration to the views of SCAR.

{n the light of the available and technical data, Con-
tracting Parties agree to take appropriate steps to ensure
that their nationals and vessels under their respective
flags refrain from killing or capturing seals in the
water, except in limited quantities to provide for scien-
tific research in conformity with the objectives and
principles of this Convention. Such research shall
include studies as to the effectiveness of methods of
sealing from the viewpoint of the management and
humane and rational utilization of the Antarctic seal
resources ior conservation purposes. The undertaking
and the results of any such scientific research pro-
gramme shall be communicated to SCAR and the
Depositary which shall transmit them to the Contracting
Parties.
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Convention on the Conservation of
Antarctic Marine Living Resources
(CCAMLR)

[Preamble]*

The Contracting Parties,

Recognizing the importance of safeguarding the environ-
ment and protecting the integrity of the ecosystem of the seas
surrounding Antarctica;

Noting the concentration of marine living resources found
in Antarctic waters and the increased interest in the possibilities
offered by the utilization of these resources as a source of
protein;

Conscious of the urgency of ensuring the conservation of
Antarctic marine living resources;

Considering that it is essential to increase knowledge of the
Antarctic marine ecosystem and its components so as to be able
to base decisions on harvesting on sound scientific information;

Believing that the conservation of Antarctic marine living
resources calls for international cooperation with due regard for
the provisions of the Antarctic Treaty and with the active
involvement of all States engaged in research or harvesting
activities in Antarctic waters;

Recognizing the prime responsibilities of the Antarctic
Treaty Consultative Parties for the protection and preservation of
the Antarctic environment and, in particular. their respon-
sibilities under Article IX, paragraph 1(f) of the Antarctic Treaty
in respect of the preservation and conservation of living
resources in Antarctica;

*Note. The text of the Convention does not carry headings to its pre-
amble and articles. Headings, in square brackets, have been inserted for
ease of reference.
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Recalling the action already taken by the Antarctic Treaty
Consultative Parties including in particular the Agreed Measures
for the Conservation of Antarctic Fauna and Flora, as well as the
provisions of the Convention for the Conservation of Antarctic
Seals;

Bearing in mind the concern regarding the conservation of
Antarctic marine living resources expressed by the Consultative
Parties at the Ninth Consultative Meeting of the Antarctic Treaty
and the importance of the provisions of Recommendation 1X-2
which led to the establishment of the present Convention;

Believing that it is in the interest of all mankind to preserve
the waters surrounding the Antarctic continent for peaceful pur-
poses only and to prevent their becoming the scene or object of
international discord;

Recognizing in the light of the foregoing, that it is desirable
to establish suitable machinery for recommending, promoting,
deciding upon and co-ordinating the measures and scientific
studies needed to ensure the conservation of Antarctic marine
living organisms;

Have agreed as follows:

ARTICLE I
[Scope and definitions]

1. This Convention applies to the Antarctic marine living
resources of the area south of 60° South latitude and to the Ant-
arctic marine living resources of the area between that latitude
and the Antarctic Convergence which form part of the Antarctic
marine ecosystem.

2. Antarctic marine living resources means the populations
of fin fish, molluscs, crustaceans and all other species of living
organisms, including birds, found south of the Antarctic
Convergence.

3. The Antarctic marine ecosystem means the complex of
relationships of Antarctic marine living resources with each
other and with their physical environment.

4. The Antarctic Cor:vergence shall be deemed to be a line
joining the following points along parallels of latitude and
meridians of longitude:

50°S, 0% 50°S, 30°E; 45°S, 30°E: 45°S, 80°E; 55°S, 80°E:55°S,
150°E; 60°S, 150°E; 60°S, S0°W; 50°S, S0°W; 50°S, O°.
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ARTICLE 11
{Objective]

1. The objective of this Convention is the conservation of
Antarctic marine living resources.

2. For the purposes of this Convention, the term ‘conser-
vation’ includes rational use.

3. Any harvesting and associated activities in the area to
which this Convention applies shall be conducted in accordance
with the provisions of this Convention and with the following
principles of conservation:

(a) prevention of decrease in the size of any harvested pop-
ulation to levels below those which ensure its stable
recruitment. For this purpose its size should not be
allowed to fall below a level close to that which ensures
the greatest net annual increment;

(b) maintenance of the ecological relationships between
harvested, dependent and related populations of Antarc-
tic marine living resources and the restoration of
depleted populations to the levels defined in sub-
paragraph (a) above; and

(c) prevention of changes or minimization of the risk of
changes in the marine ecosystem which are not poten-
tially reversible over two or three decades, taking into
account the state of available knowledge of the direct
and indirect impact of harvesting, the effect of the
introduction of alien species, the effects of associated
activities on the marine ecosystem and of the effects of
environmental changes, with the aim of making possi-
ble the sustained conservation of Antarctic marine liv-
ing resources.

ARTICLE 111
[Antarctic Treaty]

The Contracting Parties, whether or not they are Parties to
the Antarctic Treaty, agree that they will not engage in any
activities in the Antarctic Treaty area contrary to the principles
and purposes of that Treaty and that, in their relations with each
other, they are bound by the obligations contained in Articles 1
and V of the Antarctic Treaty.
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ARTICLE IV
[Territorial sovereignty and coastal state jurisdiction]

1. With respect to the Antarctic Treaty area, all Contract-
ing Parties, whether not they are Parties to the Antarctic Treaty,
are bound by Articles IV and VI of the Antarctic Treaty in their
relations with each other.

2. Nothing in this Convention and no acts or activities tak-
ing place while the present Convention is in force shall:

(a) constitute a basis for asserting, supporting or denying a
claim to territorial sovereignty in the Antarctic Treaty
area or create any rights of sovereignty in the Antarctic
Treaty area;

(b) be interpreted as a renunciation or diminution by any
Contracting Party of, or as prejudicing, any right or
claim or basis of claim to exercise coastal state jurisdic-
tion under international law within the area to which
this Convention applies;

(c) be interpreted as prejudicing the position of any Con-
tracting Party as regards its recognition or non-
recognition of any such right, claim or basis of claim;

(d) affect the provision of Article IV, paragraph 2, of the
Antarctic Treaty that no new claim, or enlargement of
an existing claim, to territorial sovereignty in Ant-
arctica shall be asserted while the Antarctic Treaty is in
force.

ARTICLE V
[Agreed Measures for the Conservation of Antarctic
Fauna and Flora, etc]

1. The Contracting Parties which are not Parties to the
Antarctic Treaty acknowledge the special obligations and
responsibilities of the Antarctic Treaty Consultative Parties for
the protection and preservation of the environment of the Antarc-
tic Treaty area.

2. The Contracting Parties which are not Parties to the
Antarctic Treaty agree that, in their activities in the Antarctic
Treaty area, they will observe as and when appropriate the
Agreed Measures for the Conservation of Antarctic Fauna and
Flora and such other measures as have been recommended by
the Antarctic Treaty Consultative Parties in fulfillment of their
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responsibility for the protection of the Antarctic environment
from all forms of harmful human interference.

3. For the purposes of this Convention, ‘‘Antarctic Treaty
Consultative Parties’” means the Contracting Parties to the Ant-
arctic Treaty whose Representatives participate in meetings
under Article IX of the Antarctic Treaty.

ARTICLE VI

[Relationship to existing conventions relating to the

conservation of whales and seals]

Nothing in this Convention shall derogate from the rights
and obligations of Contracting Parties under the International
Convention for the Regulation of Whaling and the Convention
for the Conservation of Antarctic Seals.

ARTICLE V11
[Commission for the Conservation of Antarctic Marine
Living Resources: membership]

1. The Contracting Parties hereby establish and agree to
maintain the Commission for the Conservation of Antarctic
Marine Living Resources (hereinafter referred to as ‘‘the
Commission’’).

2. Membership in the Commission shall be as follows:

(a) each Contracting Party which participated in the meet-

ing at which this Convention was adopted shall be a
Member of the Commission;

(b) each State Party which has acceded to this Convention
pursuant to Article XXIX shall be entitled to be a
Member of the Commission during such time as that
acceding party is engaged in research or harvesting
activities in relation to the marine living resources to
which this Convention applies;

(c) each regional economic integration organization which
has acceded to this Convention pursuant to Article
XXIX shall be entitled to be a Member of the Commis-
sion during such time as its States members are so
entitled;

(d) a Contracting Party seeking to participate in the work
of the Commission pursuant to subparagraphs (b) and
(c) above shall notify the Depositary of the basis upon
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which it seeks to become a Member of the Commission
and of its willingness to accept conservation measures
in force. The Depositary shall communicate to each
Member of the Commission such notification and
accompanying information. Within two months of
receipt of such communication from the Depositary,
any Member of the Commission may request that a spe-
cial meeting of the Commission be held to consider the
matter. Upon receipt of such request, the Depositary
shall call such a meeting. If there is no request for a
meeting, the Contracting Party submitting the notifica-
tion shall be deemed to have satisfied the requirements
for Commission Membership.
3. Each Member of the Commission shall be represented
by one representative who may be accompanied by alternate rep-
resentatives and advisers.

ARTICLE VIl
[Commission: legal personality, privileges and immunities]

The Commission shall have legal personality and shall
enjoy in the territory of each of the States Parties such legal
capacity as may be necessary to perform its function and achieve
the purposes of this Convention. The privileges and immunities
to be enjoyed by the Commission and its staff in the territory of
a State Party shall be determined by agreement between the
Commission and the State Party concerned.

ARTICLE IX
[Commission: functions, conservation measures,
implementation, objection procedure]

1. The function of the Commission shall be to give effect
to the objective and principles set out in Article 11 of this Con-
vention. To this end, it shall:

(a) facilitate research into and comprehensive studies of
Antarctic marine living resources and of the Antarctic
marine ecosystem;

(b) compile data on the status of and changes in population
of Antarctic marine living resources and on factors
affecting the distribution, abundance and productivity
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of harvested species and dependent or related species or
populations;

(c) ensure the acquisition of catch and effort statistics on
harvested populations;

(d) analyze, disseminate and publish the information
referred to in sub-paragraphs (b) and (c) above and the
reports of the Scientific Committee;

(e) identify conservation needs and analyze the effective-
ness of conservation measures;

(f) formulate, adopt and revise conservation measures on
the basis of the best scientific evidence available, sub-
ject to the provisions of paragraph 5 of this Article;

(g) implement the system of observation and inspection
established under Article XXIV of this Convention;

(h) carry out such other activities as are necessary to fulfil
the objective of this Convention.

2. The conservation measures referred to in paragraph |

(f) above include the following:

(a) the designation of the quantity of any species which
may be harvested in the area to which this Convention
applies;

(b) the designation of regions and sub-regions based on the
distribution of populations of Antarctic marine living
resources;

(c) the designation of the quantity which may be harvested
from the populations of regions and sub-regions;

(d) the designation of protected species;

(e) the designation of the size, age and, as appropriate, sex
of species which may be harvested:

(f) the designation of open and closed seasons for
harvesting;

(g) the designation of the opening and closing of areas,
regions or sub-regions for purposes of scientific study
or conservation, including special areas for protection
and scientific study;

(h) regulation of the effort employed and methods of har-
vesting, including fishing gear, with a view, inter alia,
to avoiding undue concentration of harvesting in any
region or sub-region,

(i) the taking of such other conservation measures as the
Commission considers necessary for the fulfillment of
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the objective of this Convention, including measures
concerning the effects of harvesting and associated
activities on components of the marine ecosystem other
than the harvested populations.

3. The Commission shall publish and maintain a record of
all conservation measures in force.

4. In exercising its functions under paragraph 1 above. the
Commission shall take full account of the recommendations and
advice of the Scientific Committee.

5. The Commission shall take full account of any relevant
measures or regulations established or recommended by the Con-
sultative Meetings pursuant to Article 1X of the Antarctic Treaty
or by existing fisheries commissions responsible for species
which may enter the area to which this Convention applies. in
order that there shall be no inconsistency between the rights and
obligations of a Contracting Party under such regulations or
measures and conservation measures which may be adopted by
the Commission.

6. Conservation measures adopted by the Commission in
accordance with this Convention shall be implemented by Mem-
bers of the Commission in the following manner;

(a) the Commission shall notify conservation measures to

all Members of the Commission;

(b) conservation measures shall become binding upon all
Members of the Commission 180 days after such noti-
fication, except as provided in sub-paragraph: (¢) and
(d) below;

(¢) if a Member of the Commission. within ninety days
fotlowing the notification specified in sub-paragraph
(a), notifies the Commission that it is unable to accept
the conservation measure, in whole or in part, the
measure shall not, to the extent stated, be binding upon
that Member of the Commission;

(d) in the event that any Member of the Commission
invokes the procedure set forth in subparagraph (c)
above, the Commission shall meet at the request of any
Member of the Commission to review the conservation
measure. At the time of such meeting and within thirty
days following the meeting, any Member of the Com-
mission shall have the right to declare that it is no
longer able to accept the conservation measure, in
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which case the Member shall no longer be bound by
such measure.

ARTICLE X
[Commission: monitoring function]

1. The Commission shall draw the attention of any State
which is not a Party to this Convention to any activity under-
taken by its nationals or vessels which, in the opinion of the
Commission, affects the implementation of the objective of this
Convention.

2. The Commission shall draw the attention of all Con-
tracting Parties to any activity which, in the opinion of the Com-
mission, affects the implementation by a Contracting Party of
the objective of this Convention or the compliance by that Con-
tracting Party with its obligations under this Convention.

ARTICLE X1
{Commission: relations with adjacent areas)

The Commission shall seek to co-operate with Contracting
Parties which may exercise jurisdiction in marine areas adjacent
to the area to which this Convention applies in respect of the
conservation of any stock or stocks of associated species which
occur both within those areas and the area to which this Conven-
tion applies, with a view to harmonizing the conservation meas-
ures adopted in respect of such stocks.

ARTICLE XII
[Commission: making of decisions]

I. Decisions of the Commission on matters of substance
shall be taken by consensus. The question of whether a matter is
one of substance shalil be treated as a matter of substance.

2. Decisions on matters other than those referred to in
paragraph | above shall be taken by a simple majority of the
Members of the Commission present and voting.

3. In Commission consideration of any item requiring a
decision, it shall be made clear whether a regional economic
integration organization will participate in the taking of the deci-
sion and, if so, whether any of its member States will also par-
ticipate. The number of Contracting Parties so participating shall

e 22
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not exceed the number of member States of the regional
economic integration organization which are Members of the
Commission.

4. In the taking of decisions pursuant to this Article, a
regional economic integration organization shall have only one
vote.

ARTICLE XIII
[Commission: headquarters, meetings, officers, subsidiary
bodies]

1. The headquarters of the Commission shall be estab-
lished at Hobart, Tasmania, Australia.

2. The Commission shall hold a regular annual meeting.
Other meetings shall also be held at the request of one-third of
its members and as otherwise provided in this Convention. The
first meeting of the Commission shall be held within three
months of the entry into force of this Convention, provided that
among the Contracting Parties there are at least two States con-
ducting harvesting activities within the area to which this Con-
vention applies. The first meeting shall, in any event, be held
within one year of the entry into force of this Convention. The
Depositary shall consult with the signatory States regarding the
first Commission meeting, taking into account that a broad rep-
resentation of such States is necessary for the effective operation
of the Commission.

3. The Depositary shall convene the first meeting of the
Commission at the headquarters of the Commission. Thereafter,
meetings of the Commission shall be held at its headquarters,
unless it decides otherwise.

4. The Commission shall elect from among its members a
Chairman and Vice-Chairman, each of whom shall serve for a
term of two years and shall be eligible for re-election for one
additional term. The first Chairman shall, however, be elected
for an initial term of three years. The Chairman and Vice-
Chairman shali not be representatives of the same Contracting
Party.

5. The Commission shall adopt and amend as necessary
the rules of procedure for the conduct of its meetings, except
with respect to the matters dealt with in Article XII of this
Convention.

6. The Commission may establish such subsidiary bodies
as are necessary for the performance of its functions.
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ARTICLE XIV

[Seientific Committee: membership, meetings, other experts]

1. The Contracting Parties hereby establish the Scientific
Committee for the Conservation of Antarctic Marine Living
Resources (hereinafter referred to as ‘the Scientific Committee’)
which shall be a consultative body to the Commission. The Sci-
entific Committee shall normally meet at the headquarters of the
Commission unless the Scientific Committee decides otherwise.

2. Each Member of the Commission shall be a member of
the Scientific Committee and shall appoint a representative with
suitable scientific qualifications who may be accompanied by
other experts and advisers.

3. The Scientific Committee may seek the advice of other
scientists and experts as may be required on an ad hoc basis.

ARTICLE XV
(Scientific Committee: functions}]

1. The Scientific Committee shall provide a forum for
consultation and co-operation concerning the collection, study
and exchange of information with respect to the marine living
resources to which this Convention applies. It shall encourage
and promote co-operation in the field of scientific research in
order to extend knowledge of the marine living resources of the
Antarctic marine ecosystem.

2. The Scientific Committee shall conduct such activities
as the Commission may direct in pursuance of the objective of
this Convention and shall:

(a) establish criteria and methods to be used for determina-
tions concerning the conservation measures referred to
in Article IX of this Convention;

(b) regularly assesses the status and trends of the popula-
tions of Antarctic marine living resources;

(c) analyse data concerning the direct and indirect effects
of harvesting on the populations of Antarctic marine
living resources;

(d) assess the effects of proposed changes in the methods
or levels of harvesting and proposed conservation
measures;

(e) transmit assessments, analyses, reports and recommen-
dations to the Commission as requested or on its own
initiative regarding measures and research to implement
the objective of this Convention;

Bl P har IR R Tk faTy e e e = ymeme st




226 AMERICA ON THE ICE/KLOTZ

(f) formulate proposals for the conduct of international and
national programs of research into Antarctic marine liv-
ing resources.

3. In carrying out its functions, the Scientific Committee
shall have regard to the work of other relevant technical and sci-
entific organizations and to the scientific activities conducted
within the framework of the Antarctic Treaty.

ARTICLE XVI
[Scientific Committee: first meeting, procedure, subsidiary
bodies]

I. The first meeting of the scientific committee shall be
held within three months of the first meeting of the Commission.
The Scientific Committee shall meet thereafter as often as may
be necessary to fulfil its functions.

2. The Scientific Committee shall adopt and amend as
necessary its rules of procedure. The rules and any amendments
thereto shall be approved by the Commission. The rules shall
include procedures for the presentation of minority reports.

3. The Scientific Committee may establish, with the
approval of the Commission, such subsidiary bodies as are nec-
essary for the performance of its functions.

ARTICLE XVii

[Commission and Scientific Committee: secretariat]

1. The Commission shall appoint an Executive Secretary
to serve the Commission and Scientific Committee according to
such procedures and on such terms and conditions as the Com-
mission may determine. His term of office shall be for four years
and he shall be eligible for re-appointment.

2. The Commission shall authorize such staff establish-
ment for the Secretariat as may be necessary and the Executive
Secretary shall appoint, direct and supervise such staff according
to such rules and procedures and on such terms and conditions as
the Commission may determine.

3. The Executive Secretary and Secretariat shall perform
the functions entrusted to them by the Commission.

ARTICLE XVIII
[Languages]
The official languages of the Commission and of the Scien-
tific Committee shall be English, French, Russian and Spanish.
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ARTICLE XIX
[Budget and financial obligations])

1. At each annual meeting, the Commission shall adopt by
consensus its budget and the budget of the Scientific Committee.

2. A draft budget for the Commission and the Scientific
Committee and any subsidiary bodies shall be prepared by the
Executive Secretary and submitted to the Members of the Com-
mission at least sixty days before the annual meeting of the
Commission.

3. Each Member of the Commission shall contribute to the
budget. Until the expiration of five years after the entry into
force of this Convention, the contribution of each Member of the
Commission shall be equal. Thereafter the contribution shall be
determined in accordance with two criteria: the amount har-
vested and an equal sharing among all Members of the Commis-
sion. The Commission shall determine by consensus the
proportion in which these two criteria shall apply.

4. The financial activities of the Commission and Scien-
tific Committee shall be conducted in accordance with financial
regulations adopted by the Commission and shall be subject to
an annual audit by external auditors selected by the Commission.

5. Each Member of the Commission shall meet its own
expenses arising from attendance at meetings of the Commission
and of the Scientific Committee.

6. A Member of the Commission that fails to pay its con-
tributions for two consecutive years shall not, during the period
of its default, have the right to participate in the taking of deci-
sions in the Commission.

ARTICLE XX
[Information: collection and provision]

1. The Members of the Commission shall, to the greatest
extent possible, provide annually to the Commission and to the
Scientific Committee such statistical, biological and other data
and information as the Commission and Scientific Committee
may require in the exercise of their functions.

2. The Members of the Commission shall provide, in the
manner and at such intervals as may be prescribed, information
about their harvesting activities, including fishing areas and ves-
sels, so as to enable reliable catch and effort statistics to be
compiled.
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3. The Members of the Commission shall provide to the
Commission at such intervals as may be prescribed information
on steps taken to implement the conservation measures adopted
by the Commission.

4. The Members of the Commission agree that in any of
their harvesting activities, advantage shall be taken of oppor-
tunities to collect data need=d to assess the impact of harvesting.

ARTICLE XXI
[Domestic measures to ensure compliance]

1. Each Contracting Party shall take appropriate measures
within its competence to ensure compliance with the provisions
of this Convention and with conservation measures adopted by
the Commission to which the Party is bound in accordance with
Article IX of this Conventior.

2. Each Contracting Party shall transmit to the Commis-
sion information on measures taken pursuant to paragraph |
above, including the imposition of sanctions for any violation.

ARTICLE XXII
[Activities contrary to objective of Convention]

1. Each Contracting Party undertakes to exert appropriate
efforts, consistent with the Charter of the United Nations, to the
end that no one engages in any activity contrary to the objective
of this Convention.

2. Each Contracting Party shall notify the Commission of
any such activity which comes to its attention.

ARTICLE XXIII
[Relations with other international organizations]

I. The Commission and the Scientific Committee shall co-
operate with the Antarctic Treaty Consultative Parties on matters
falling within the competence of the latter.

2. The Commission and the Scientific Committee shall co-
operate, as appropriate, with the Food and Agriculture Organiza-
tion of the United Nations and with other Specialised Agencies.

3. The Commission and the Scientific Committee shall
seek to develop co-operative working relationships, as appropri-
ate, with inter-governmental and non-governmental organiza-
tions which could contribute to their work, including the




APPENDIX C/MARINE RESOURCES CONVENTION (CCAMLR} 229

Scientific Committee on Antarctic Research, the Scientific Com-
mittee on Oceanic Research and the International Whaling
Commission.

4. The Commission may enter into agreements with the
organizations referred to in this Article and with other organiza-
tions as may be appropriate. The Commission and the Scientific
Committee may invite such organizations to send observers to
their meetings and to meetings of their subsidiary bodies.

ARTICLE XXIV
[Observation and inspection]

1. In order to promote the objective and ensure observance
of the provisions of this Convention, the Contracting Parties
agree that a system of observation and inspection shall be
established.

2. The system of observation and inspection shall be
elaborated by the Commission on the basis of the following
principles:

(a) Contracting Parties shall co-operate with each other to
ensure the effective implementation of the system of
observation and inspection, taking account of the exist-
ing international practice. This system shall include,
inter alia, procedures for boarding and inspection by
observers and inspectors designated by the Members of
the Commission and procedures for flag state prosecu-
tion and sanctions on the basis of evidence resulting
from such boarding and inspections. A report of such
prosecutions and sanctions imposed shall be included in
the information referred to in Article XXI of this
Convention;

(b) In order to verify compliance with measures adopted
under this Convention, observation and inspection shall
be carried out on board vessels engaged in scientific
research or harvesting of marine living resources in the
area to which this Convention applies, through
observers and inspectors designated by the Members of
the Commission and operating under terms and condi-
tions to be established by the Commission;

(c) designated observers and inspectors shall remain sub-
Jject to the jurisdiction of the Contracting Party of which
they are nationals. They shall report to the Member of
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the Commission by which they have been designated
which in turn shall report to the Commission.

3. Pending the establishment of the system of observation
and inspection, the Members of the Commission shall seek to
establish interim arrangements to designate observers and
inspectors and such designated observers and inspectors shall be
entitled to carry out inspections in accordance with the principles
set out in paragraph 2 above.

ARTICLE XXV
{Dispute settlement]

1. If any dispute arises between two or more of the Con-
tracting Parties concerning the interpretation or application of
this Convention, those Contracting Parties shall consult among
themselves with a view to having the dispute resolved by nego-
tiation, inquiry, mediation, conciliation, arbitration, judicial set-
tlement or other peaceful means of their own choice.

2. Any dispute of this character not so resolved shall, with
the consent in each case of all Parties to the dispute, be referred
for settlement to the International Court of Justice or to arbitra-
tion; but failure to reach agreement on reference to the Interna-
tional Court or to arbitration shall not absolve Parties to the
dispute from the responsibility of continuing to seek to resolve it
by any of the various peaceful means referred to in paragraph 1
above.

3. In cases where the dispute is referred to arbitration, the
arbitral tribunal shall be constituted as provided in the Annex to
this Convention.

ARTICLE XXVI
[Signature]

1. This Convention shall be open for signature at Canberra
from 1 August to 31 December 1980 by the States participating
in the Conference on the Conservation of Antarctic Marine Liv-
ing Resources held at Canberra from 7 to 20 May 1980.

2. The States which so sign will be the original signatory
States of the Convention.

ARTICLE XXVII
(Ratification, acceptance or approval]
1. This Convention is subject to ratification, acceptance or
approval by signatory States.
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2. Instruments of ratification, acceptance or approval shall
be deposited with the Government of Australia, hereby desig-
nated as the Depositary.

ARTICLE XXVIII
[Entry into force]

1. This Convention shall enter into force on the thirtieth
day following the date of deposit of the eighth instrument of
ratification, acceptance or approval by State referred to in para-
graph 1 of Article XXVI of this Convention.

2. With respect to each State or regional economic inte-
gration organization which subsequent to the date of entry into
force of this Convention deposits an instrument of ratification,
acceptance, approval or accession, the Convention shall enter
into force on the thirtieth day following such deposit.

ARTICLE XXIX
[Accession]

1. This Convention shall be open for accession by any
State interested in research or harvesting activities in relation to
the marine living resources to which this Convention applies.

2. This Convention shall be open for accession by regional
economic integration organizations constituted by sovereign
States which include among their members one or more States
Members of the Commission and to which the States members
of the organization have transferred, in whole or in part, compe-
tences with regard to the matters covered by this Convention.
The accession of such regional economic integration organiza-
tions shall be the subject of consultations among Members of the
Commission.

ARTICLE XXX
[Amendment]

1. This Convention may be amended at any time.

2. If one-third of the Members of the Commission request
a meeting to discuss a proposed amendment the Depositary shall
call such a meeting.

3. An amendment shall enter into force when the Deposi-
tary has received instruments of ratification, acceptance or
approval thereof from all the Members of the Commission.
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4. Such amendment shall thereafter enter into force as to
any other Contracting Party when notice of ratification, accept-
ance or approval by it has been received by the Depositary. Any
such Contracting Party from which no such notice has been
received within a period of one year from the date of entry into
force of the amendment in accordance with paragraph 3 above
shall be deemed to have withdrawn from this Convention.

ARTICLE XXXI
[Withdrawal]

1. Any Contracting Party may withdraw from this Con-
vention on 30 June of any year, by giving written notice not later
than 1 January of the same year to the Depositary, which, upon
receipt of such a notice, shall communicate it forthwith to the
other Contracting Parties.

2. Any other Contracting Party may, within sixty days of
the receipt of a copy of such a notice from the Depositary, give
written notice of withdrawal to the Depositary in which case the
Convention shall cease to be in force on 30 June of the same
year with respect to the Contracting Party giving such notice.

3. Withdrawal from this Convention by any Member of
the Commission shall not affect its financial obligations under
this Convention.

ARTICLE XXXII
[Functions of depositary]

The Depositary shall notify all Contracting Parties of the

following:

(a) signatures of this Convention and the deposit of instru-
ments of ratification, acceptance, approval or
accession;

(b) the date of entry into force of this Convention and of
any amendment thereto.

ARTICLE XXXIII
[Texts]

1. This Convention, of which the English, French, Rus-
sian and Spanish texts are equally authentic, shall be deposited
with the Government of Australia which shall transmit duly cer-
tified copies thereof to all signatory and acceding Parties.

2. This Convention shall be registered by the Depositary
pursuant to Article 102 of the Charter of the United Nations.
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Drawn up at Canberra this twentieth day of May 1980.
IN WITNESS WHEREOF the undersigned, being duly
authorized, have signed this Convention.

Annex for an Arbitral Tribunal

The arbitral tribunal referred to in paragraph 3 of Article
XXV shall be composed of three arbitrators who shall be
appointed as follows:

The Party commencing proceedings shall communicate the
name of an arbitrator to the other Party which, in turn, within a
period of forty days following such notification, shall communi-
cate the name of the second arbitrator. The Parties shall, within
a period of sixty days following the appointment of the second
arbitrator, appoint the third arbitrator, who shall not be a
national of either Party and shall not be of the same nationality
as either of the first two arbitrators. The third arbitrator shall
preside over the tribunal.

If the second arbitrator has not been appointed within the
prescribed period, or if the Parties have not reached agreement
within the prescribed period on the appointment of the third
arbitrator, that arbitrator shall be appointed, at the request of
either Party, by the Secretary-General of the Permanent Court of
Arbitration, from among persons of international standing not
having the nationality of a State which is a Party to this
Convention.

The arbitral tribunal shall decide where its headquarters will
be located and shall adopt its own rules of procedure.

The award of the arbitral tribunal shall be made by a major-
ity of its members, who may not abstain from voting.

Any Contracting Party which is not a Party to the dispute
may intervene in the proceedings with the consent of the arbitral
tribunal.

The award of the arbitral tribunal shall be final and binding
on all Parties to the dispute and on any Party which intervenes in
the proceedings and shall be complied with without delay. The
arbitral tribunal shall interpret the award at the request of one of
the Parties to the dispute or of any intervening Party.

Unless the arbitral tribunal determines otherwise because of
the particular circumstances of the case, the expenses of the tri-
bunal, including the remuneration of its members, shall be borne
by the Parties to the dispute in equal shares.
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Appendix D

Convention on the Regulation
of Antarctic Mineral
Resource Activities

Preamble
The States Parties to this Convention, hereinafter referred to as
the Parties,
Recalling the provisions of the Antarctic Treaty;
Convinced that the Antarctic Treaty system has proved effective
in promoting international harmony in furtherance of the pur-
poses and principles of the Charter of the United Nations, in
ensuring the absence of any measures of a military nature and
the protection of the Antarctic environment and in promoting
freedom of scientific research in Antarctica;
Reaffirming that it is in the interest of all mankind that the Ant-
arctic Treaty area shall continue forever to be used exclusively
for peaceful purposes and shall not become the scene or object
of international discord;
Noting the possibility that exploitable mineral resources may
exist in Antarctica;
Bearing in mind the special legal and political status of Ant-
arctica and the special responsibility of the Antarctic Treaty
Consultative Parties to ensure that all activities in Antarctica are
consistent with the purposes and principles of the Antarctic
Treaty;
Bearing in mind also that a regime for Antarctic mineral
resources must be consistent with Article 1V of the Antarctic
Treaty and in accordance therewith be without prejudice and
acceptable to those States which assert rights of or claims to ter-
ritorial sovereignty in Antarctica, and those States which neither
recognise nor assert such rights or claims, including those States
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which assert a basis of claim to territorial sovereignty in
Antarctica;

Noting the unique ecological, scientific and wilderness value of
Antarctica and the importance of Antarctica to the global
environment;

Recognising that Antarctic mineral resource activities could
adversely affect the Antarctic environment or dependent or asso-
ciated ecosystems;

Believing that the protection of the Antarctic environment and
dependent and associated ecosystems must be a basic considera-
tion in decisions taken on possible Antarctic mineral resource
activities;

Concerned to ensure that Antarctic mineral resource activities,
should they occur, are compatible with scientific investigation in
Antarctica and other legitimate uses of Antarctica;

Believing that a regime governing Antarctic mineral resource
activities will further strengthen the Antarctic Treaty system;
Convinced that participation in Antarctic mineral resource
activities should be open to all States which have an interest in
such activities and subscribe to a regime governing them and
that the special situation of developing country Parties to the
regime should be taken into account.

Believing that the effective regulation of Antarctic mineral
resource activities is in the interest of the international com-
munity as a whole;

HAVE AGREED as follows:

Chapter 1: General Provisions
Article 1. Definitions

For the purposes of this Convention:
I “‘Antarctic Treaty’’ means the Antarctic Treaty done at Wash-
ington on 1 December 1959.
2 “‘Antarctic Treaty Consultative Parties’’ means the Contract-
ing Parties to the Antarctic Treaty entitled to appoint representa-
tives to participate in the meetings referred to in Article IX of
that Treaty.
3 ‘*Antarctic Treaty area’’ means the area to which the provi-
sions of the Antarctic Treaty apply in accordance with Article VI
of that Treaty.
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4 “‘Convention for the Conservation of Antarctic Seals’’ means
the Convention done at London on 1 June 1972.

5 *‘Convention on the Conservation of Antarctic Marine Living
Resources’’ means the Convention done at Canberra on 20 May
1980.

6 ‘‘Mineral resources’’ means all non-living natural non-
renewable resources, including fossil fuels, metallic and non-
metallic minerals.

7 **Antarctic mineral resource activities’’ means prospecting,
exploration or development, but does not include scientific
research activities within the meaning of Article III of the Ant-
arctic Treaty.

8 ‘‘Prospecting’’ means activities, including logistic support,
aimed at identifying areas of mineral resource potential for pos-
sible exploration and development, including geological, geo-
chemical and geophysical investigations and field observations,
the use of remote sensing techniques and collection of surface,
seafloor and sub-ice samples. Such activities do not include
dredging and excavations, except for the purpose of cbtaining
small-scale samples, or drilling, except shallow drilling into rock
and sediment to depths not exceeding 25 metres, or such other
depth as the Commission may determine for particular
circumstances.

9 *‘Exploration’’ means activities, including logistic support,
aimed at identifying and evaluating specific mineral resource
occurrences or deposits, including exploratory drilling, dredging
and other surface or subsurface excavations required to deter-
mine the nature and size of mineral resource deposits and the
feasibility of their development, but excluding pilot projects or
commercial production.

10 “‘Development’’ means activities, including logistic support,
which take place following exploration and are aimed at or asso-
ciated with exploitation of specific mineral resource deposits,
including pilot projects, processing, storage and transport
activities.

11 “‘Operator’’ means:

(a) a Party; or

(b) an agency or instrumentality of a Party; or

(c) a juridical person established under the law of a Party; or
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(d) a joint venture consisting exclusively of any combination of
any of the foregoing,

which is undertaking Antarctic mineral resource activities and
for which there is a Sponsoring State.

12 ‘“Sponsoring State’’ means the Party with which an Operator
has a substantial and genuine link, through being:

(a) in the case of a Party, that Party;

(b) in the case of an agency or instrumentality of a Party, that

Party;

{(c) in the case of a juridical person other than an agency or
instrumentality of a Party, the Party:

(i) under whos= law that juridical person is established and
to whose law it is subject, without prejudice to any
other law which might be applicable, and

(it) in whose territory the management of that juridical per-
son is located, and

(iti) to whose effective control that juridical person is
subject;

(d) in the case of a joint venture not constituting a juridical
person:

(i) where the managing member of the joint venture is a
Party or an agency or instrumentality of a Party, that
Party; or

(i) in any other case, where in relation to a Party the man-
aging member of the joint venture satisfies the require-
ments of subparagraph (c) above, that Party.

13 ‘‘Managing member of the joint vcnture’’ means that mem-
ber which the participating members in the joint venture have by
agreement designated as having responsibility for central man-
agement of the joint venture, including the functions of organis-
ing and supervising the activities to be undertaken, and
controlling the financial resources involved.

14 ‘‘Effective control’’ means the ability of the Sponsoring
State to ensure the availability of substantial resources of the
Operator for purposes connected with the implementation of this
Convention, through the location of such resources in the terri-
tory of the Sponsoring State or otherwise.

15 ‘‘Damage to the Antarctic environment or dependent or asso-
ciated ecosystems’’ means any impact on the living or non-living
components of that environment or those ecosystems, including
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harm to atmospheric, marine or terrestrial life, beyond that
which is negligible or which has been assessed and judged to be
acceptable pursuant to this Convention.

16 ‘‘Commission’’ means the Antarctic Mineral Resources
Commission established pursuant to Article 18.

17 “*‘Regulatory Committee’’ means an Antarctic Mineral
Resources Regulatory Committee established pursuant to Article
29.

18 ‘*Advisory Committee’’ means the Scientific, Technical and
Environmental Advisory Committee established pursuant to Arti-
cle 23.

19 “*Special Meeting of Parties’’ means the Meeting referred to
in Article 28.

20 ‘*Arbitral Tribunal’’ means an Arbitral Tribunal constituted
as provided for in the Annex, which forms an integral part of
this Convention.

Article 2. Objectives and General Principles
1 This Convention is an integral part of the Antarctic Treaty
system, comprising the Antarctic Treaty, the measures in effect
under that Treaty, and its associated separate legal instruments,
the prime purpose of which is to ensure that Antarctica shall
continue forever to be used exclusively for peaceful purposes
and shall not become the scene or object of international discord.
The Parties provide through this Convention, the principles it
establishes, the rules it prescribes, the institutions it creates and
the decisions adopted pursuant to it, a means for:
(a) assessing the possible impact on the environment of Antarc-
tic mineral resource activities;
(b) determining whether Antarctic mineral resource activities are
acceptable;
(c) governing the conduct of such Antarctic mineral resource
activities as may be found acceptable; and
(d) ensuring that any Antarctic mineral resource activities are
undertaken in strict conformity with this Convention.
2 In implementing this Convention, the Parties shall ensure that
Antarctic mineral resource activities, should they occur, take
place in a manner consistent with all the components of the Ant-
arctic Treaty system and the obligations flowing therefrom.
3 In relation to Antarctic mineral resource activities, should they
occur, the Parties acknowledge the special responsibility of the
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Antarctic Treaty Consultative Parties for the protection of the

environment and the need to:

(a) protect the Antarctic environment and dependent and associ-
ated ecosystems;

(b) respect Antarctica’s significance for, and influence on, the
global environment;

(c) respect other legitimate uses of Antarctica;

(d) respect Antarctica’s scientific value and aesthetic and wil-
derness qualities;

(e) ensure the safety of operations in Antarctica;

(f) promote opportunities for fair and effective participation of
all Parties; and

(g) take into account the interests of the international com-
munity as a whole.

Article 3. Prohibition of Antarctic Mineral
Resource Activities Outside this Conventin
No Antarctic mineral resource activities shall be conducted
except in accordance with this Convention and measures in
effect pursuant to it and, in the case of exploration or develop-
ment, with a Management Scheme approved pursuant to Article
48 or 54.

Article 4. Principles Concerning Judgments on
Antarctic Mineral Resource Activities
1 Decisions about Antarctic mineral resource activities shall be
based upon information adequate to enable informed judgments
to be made about their possible impacts and no such activities
shall take place unless this information is available for decisions
relevant to those activities.
2 No Antarctic mineral resource activity shall take place until it
is judged, based upon assessment of its possible impacts on the
Antarctic environment and on dependent and on associated
ecosystems, that the activity in question would not cause:
(a) significant adverse effects on air and water quality;
(b) significant changes in atmospheric, terrestrial or marine
environments;
(c) significant changes in the distribution, abundance or produc-
tivity of populations of species of fauna or flora;
(d) further jeopardy to endangered or threatened species or pop-
ulations of such species; or
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(e) degradation of, or substantial risk to, areas of special biolog-
ical, scientific, historic, aesthetic or wilderness significance.

3 No Antarctic mineral resource activity shall take place until it

is judged, based upon assessment of its possible impacts, that

the activity in question would not cause significant adverse

effects on global or regional climate or weather patterns.

4 No Antarctic mineral resource activity shall take place until it

is judged that:

(a) technology and procedures are available to provide for safe
operations and compliance with paragraphs 2 and 3 above;

(b) there exists the capacity to monitor key environmental
parameters and ecosystem components so as to identify any
adverse effects of such activity and to provide for the modi-
fication of operating procedures as may be necessary in the
light of the results of monitoring or increased knowledge of
the Antarctic environment or dependent or associated
ecosystems; and

(c) there exists the capacity to respond effectively to accidents,
particularly those with potential environmental effects.

5 The judgments referred to in paragraphs 2, 3 and 4 above

shall take into account the cumulative impacts of possible Ant-

arctic mineral resource activities both by themselves and in com-

bination with other such activities and other uses of Antarctica.

Article 5. Area of Application
1 This Convention shall, subject to paragraphs 2, 3 and 4
below, apply to the Antarctic Treaty area.
2 Without prejudice to the responsibilities of the Antarctic
Treaty Consultative Parties under the Antarctic Treaty and meas-
ures pursuant to it, the Parties agree that this Convention shall
regulate Antarctic mineral resource activities which take place
on the continent of Antarctica and all Antarctic islands, includ-
ing all ice shelves, south of 60° south latitude and in the seabed
and subsoil of adjacent offshore areas up to the deep seabed.
3 For the purposes of this Convention ‘‘deep seabed’’ means the
seabed and subsoil beyond the geographic extent of the conti-
nental shelf as the term continental shelf is defined in accordance
with international law.
4 Nothing in this Article shall be construed as limiting the
application of other Articles of this Convention in so far as they
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relate to possible impacts outside the area referred to in para-
graphs 1 and 2 above, including impacts on dependent or on
assoctated ecosystems.

Article 6. Cooperation and International Participation

In the implementation of this Convention cooperation within its
framework shall be promoted and encouragement given to inter-
national participation in Antarctic mineral resource activities by
interested Parties which are Antarctic Treaty Consultative Parties
and by other interested Parties, in particular, developing coun-
tries in either category. Such participation may be realised
through the Parties themselves and their Operators.

Article 7. Compliance with this Convention
1 Each Party shall take appropriate measures within its compe-
tence to ensure compliance with this Convention and any meas-
ures in effect pursuant to it.
2 If a Party is prevented by the exercise of jurisdiction by
another Party from ensuring compliance in accordance with
paragraph I above, it shall not, to the extent that it is so pre-
vented, bear responsibility for that failure to ensure compliance.
3 If any jurisdictional dispute related to compliance with this
Convention or any measure in effect pursuant to it arises
between two or more Parties, the Parties concerned shall imme-
diately consult together with a view to reaching a mutually
acceptable solution.
4 Each Party shall notify the Executive Secretary, for circulation
to all other Parties, of the measures taken pursuant to paragraph
1 above.
5 Each Party shall exert appropriate efforts, consistent with the
Charter of the United Nations, to the end that no one engages in
any Antarctic mineral resource activities contrary to the objec-
tives and principles of this Convention.
6 Each Party may, whenever it deems it necessary, draw the
attention of the Commission to any activity which in its opinion
affects the implementation of the objectives and principles of
this Convention.
7 The Commission shall draw the attention of all Parties to any
activity which, in the opinion of the Commission, affects the
implementation of the objectives and principles of this Conven-
tion or the compliance by any Party with its obligations under
this Convention and any measures in effect pursuant to it.
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8 The Commission shall draw the attention of any State which is
not a Party to this Convention to any activity undertaken by that
State, its agencies or instrumentalities, natural or juridical per-
sons, ships, aircraft or other means of transportation which. in
the opinion of the Commission, affects the implementation of
the objectives and principles of this Convention. The Commis-
sion shall inform all Parties accordingly.

9 Nothing in this Article shall affect the operation of Article
12(7) of this Convention or Article VIII of the Antarctic Treaty.

Article 8. Response Action and Liability

1 An Operator undertaking any Antarctic mineral resource

activity shall take necessary and timely response action, includ-

ing prevention, containment, clean up and removal measures, if
the activity results in or threatens to result in damage to the Ant-
arctic environment or dependent or associated ecosystems. The

Operator, through its Sponsoring State, shall notify the Execu-

tive Secretary, for circulation to the relevant institutions of this

Convention and to all Parties. of action taken pursuant to this

paragraph.

2 An Operator shall be strictly liable for:

(a) damage to the Antarctic environment or dependent or associ-
ated ecosystems arising from its Antarctic mineral resource
activities, including payment in the event that there has been
no restoration to the status quo ante;

(b) loss of or impairment to an established use, as referred to in
Article 15, or loss of or impairment to an established use of
dependent or associated ecosystems, arising directly out of
damage described in subparagraph (a) above;

(c) loss of or damage to property of a third party or loss of life
or personal injury of a third party arising directly out of
damage described in subparagraph (a) above; and

(d) reimbursement of reasonable costs by whomsoever incurred
relating to necessary response action, including prevention,
containment, clean up and removal measures, and action
taken to restore the status quo ante where Antarctic mineral
resource activities undertaken by that Operator result in or
threaten to result in damage to the Antarctic environment or
dependent or associated ecosystems.

3(a) Damage of the kind referred to in paragraph 2 above which

would not have occurred or continued if the Sponsoring
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State had carried out its obligations under this Convention
with respect to its Operator shall, in accordance with inter-
national law, entail liability of that Sponsoring State. Such
liability shall be limited to that portion of liability not satis-
fied by the Operator or otherwise.

(b) Nothing in subparagraph (a) above shall affect the applica-
tion of the rules of international law applicable in the event
that damage not referred to in that subparagraph would not
have occurred or continued if the Sponsoring State had car-
ried out its obligations under this Convention with respect
to its Operator.

4 An Operator shall not be liable pursuant to paragraph 2 above

if it proves that the damage has been caused directly by, and to

the extent that it has been caused directly by:

(a) an event constituting in the circumstances of Antarctica a
natural disaster of an exceptional character which could not
reasonably have been foreseen; or

(b) armed conflict, should it occur notwithstanding the Antarctic
Treaty, or an act of terrorism directed against the activities
of the Operator, against which no reasonable precautionary
measures could have been effective.

5 Liability of an Operator for any loss of life, personal injury or

loss of or damage to property other than that governed by this

Article shall be regulated by applicable law and procedures.

6 If an Operator proves that damage has been caused totally or

in part by an intentional or grossly negligent act or omission of

the party seeking redress, that Operator may be relieved totally
or in part from its obligation to pay compensation in respect of
the damage suffered by such party.

7(a) Further rules and procedures in respect of the provisions on
liability set out in this Article shall be elaborated through a
separate Protocol which shall be adopted by consensus by
the members of the Commission and shall enter into force
according to the procedure provided for in Article 62 for
the entry into force of this Convention.

(b) Such rules and procedures shall be designed to enhance the
protection of the Antarctic environment and dependent and
associated ecosystems.

(c) Such rules and procedures:

(i) may contain provisions for appropriate limits on lia-
bility, where such limits can be justified;
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(i) without prejudice to Article 57, shall prescribe means
and mechanisms such as a claims tribunal or other fora
by which claims against Operators pursuant to this
Article may be assessed and adjudicated;

(iii) shall ensure that a means is provided to assist with
immediate response action, and to satisfy liability
under paragraph 2 above in the event, inter alia, that
an Operator liable is financially incapable of meeting
its obligation in full, that it exceeds any relevant limits
of liability, that there is a defence to liability or that
the loss or damage is of undetermined origin. Unless
it is determined during the elaboration of the Protocol
that there are other effective means of meeting these
objectives, the Protocol shall establish a Fund or
Funds and make provision in respect of such Fund or
Funds, inter alia, for the following:

—financing by Operators or on industry wide bases:;
—ensuring the permanent liquidity and mandatory
supplementation thereof in the event of
insufficiency;
—reimbursement of costs of response action, by
whomsoever incurred.
8 Nothing in paragraphs 4, 6 and 7 2bove or in the Protocol
adopted pursuant to paragraph 7 shall affect in any way the
provisions of paragraph 1 above.
9 No application for an exploration or development permit shall
be made until the Protocol provided for in paragraph 7 above is
in force for the Party lodging such application.
10 Each Party, pending the entry into force for it of the Protocol
provided for in paragraph 7 above, shall ensure, consistently
with Article 7 and in accordance with its legal system, that
recourse is available in its national courts for adjudicating lia-
bility claims pursuant to paragraphs 2, 4 and 6 above against
Operators which are engaged in prospecting. Such recourse shall
include the adjudication of claims against any Operator it has
sponsored. Each Party shall also ensure, in accordance with its
legal system, that the Commission has the right to appear as a
party in its national courts to pursue relevant liability claims
under paragraph 2(a) above.
1t Nothing in this Article or in the Protocol provided for in
paragraph 7 above shall be construed as as to:
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(a) preclude the application of existing rules on liability, and the
development in accordance with international law of further
such rules, which may have application to either States or
Operators; or

(b) affect the right of an Operator incurring liability pursuant to
this Article to seek redress from another party which caused
or contributed to the damage in question.

12 When compensation has been paid other than under this Con-

vention liability under this Convention shall be offset by the

amount of such payment.

Article 9. Protection of Legal Positions under
the Antarctic Treaty

Nothing in this Convention and no acts or activities taking place

while this Convention is in force shall:

(a) constitute a basis for asserting, supporting or denying a
claim to territorial sovereignty in the Antarctic Treaty area
or create any rights of sovereignty in the Antarctic Treaty
area;

(b) be interpreted as a renunciation or diminution by any Party
of, or as prejudicing, any right or claim or basis of claim to
territorial sovereignty in Antarctica or to exercise coastal
state jurisdiction under international law;

(c) be interpreted as prejudicing the position of any Party as
regards its recognition or non-recognition of any such right,
claim or basis of claim; or

(d) affect the provision of Article IV(2) of the Antarctic Treaty
that no new claim, or enlargement of an existing claim. to
territorial sovereignty in Antarctica shall be asserted while
the Antarctic Treaty is in force.

Article 10. Consistency with the other Components of

the Antarctic Treaty System
1 Each Party shall ensure that Antarctic mineral resource
activities take place in a manner consistent with the components
of the Antarctic Treaty system, including the Antarctic Treaty.
the Convention for the Conservation of Antarctic Seals and the
Convention on the Conservation of Antarctic Marine Living
Resources and the measures in effect pursuant to those
instruments.
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2 The Commission shall consult and cooperate with the Antarc-
tic Treaty Consultative Parties, the Contracting Parties to the
Convention for the Conservation of Antarctic Seals, and the
Commission for the Conservation of Antarctic Marine Living
Resources with a view to ensuring the achievement of the objec-
tives and principles of this Convention and avoiding any inter-
ference with the achievement of the objectives and principles of
the Antarctic Treaty, the Convention for the Conservation of
Antarctic Seals or the Convention on the Conservation of Ant-
arctic Marine Living Resources, or inconsistency between the
measures in effect pursuant to those instruments and measures in
effect pursuant to this Convention.

Article 11. Inspection under the Antarctic Treaty

All stations, installations and equipment, in the Antarctic Treaty
area, relating to Antarctic mineral resource activities, as well as
ships and aircraft supporting such activities at points of discharg-
ing or embarking cargoes or personnel at such stations and
installations, shalf be open at aif times to inspection by observers
designated under Article VI of the Antarctic Treaty for the pur-
poses of that Treaty.

Article 12, Inspection under this Convention
I In order to promote the objectives and principles and to ensure
the observance of this Convention and measures in effect pur-
suant to it, all stations, installations and equipment relating to
Antarctic mineral resource activities in the area in which these
activities are regulated by this Convention, as well as ships and
aircraft supporting such activities at points of discharging or
embarking cargoes or personnel anywhere in that area shall be
open at all times to inspection by:
(a) observers designated by any member of the Commission
who shall be nationals of that member; and
(b) observers designated by the Commission or relevant Regula-
tory Committees.
2 Aecrial inspection may be carried out at any time over the area
in which Antarctic mineral resource activities are regulated by
this Convention.
3 The Commission shall maintain an up-to-date list of observers
designated pursuant to paragraph 1(a) and (b) above.
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4 Reports from the observers shall be transmitted to the Com-
mission and to any Regulatory Committee having competence in
the area where the inspection has been carried out.

S Observers shall avoid interference with the safe and normal
operations of stations, installations and equipment visited and
shall respect measures adopted by the Commission to protect
confidentiality of data and information.

6 Inspections undertaken pursuant to paragraph 1(a) and (b)
above shall be compatible and reinforce each other and shall not
impose an undue burden on the operation of stations, installa-
tions and equipment visited.

7 In order to facilitate the exercise of their functions under this
Convention, and without prejudice to the respective positions of
the Parties relating to jurisdiction over all other persons in the
area in which Antarctic mineral resource activities are regulated
by this Convention, observers designated under this Article shall
be subject only to the jurisdiction of the Party of which they are
nationals in respect of all acts or omissions occurring while they
are in that area for the purpose of exercising their functions.

8 No exploration or development shall take place in an area
identified pursuant to Article 41 until effective provision has
been made for inspection in that area.

Article 13. Protected Areas

1 Antarctic mineral resource activities shall be prohibited in any
area designated as a Specially Protected Area or a Site of Special
Scientific Interest under Article IX(1) of the Antarctic Treaty.
Such activities shall also be prohibited in any other area desig-
nated as a protected area in accordance with Article IX(1) of the
Antarctic Treaty, except to the extent that the relevant measure
provides otherwise. Pending any designation becoming effective
in accordance with Article IX(4) of the Antarctic Treaty, no Ant-
arctic mineral resource activities shall take place in any such
area which would prejudice the purpose for which it was
designated.

2 The Commission shall also prohibit or restrict Antarctic min-
eral resource activities in any area which, for historic, ecologi-
cal, environmental, scientific or other reasons, it has designated
as a protected area.

3 In exercising its powers under paragraph 2 above or under
Article 41 the Commission shall consider whether to restrict or
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prohibit Antarctic mineral resource activities in any area, in
addition to those referred to in paragraph 1 above, protected or
set aside pursuant to provisions of other components of the Ant-
arctic Treaty system, to ensure the purposes for which they are
designated.

4 In relation to any area in which Antarctic mineral resource
activities are prohibited or restricted in accordance with para-
graph 1. 2 or 3 above, the Commission shall consider whether,
for the purposes of Article 4(2)(e), it would be prudent, addi-
tionally, to prohibit or restrict Antarctic mineral resource
activities in adjacent areas for the purpose of creating a buffer
zone.

£ The Commission shall give effect to Article 10(2) in acting
pursuant to paragraphs 2, 3 and 4 above.

6 The Commission shall, where appropriate, bring any decisions
it takes pursuant to this Article to the attention of the Antarctic
Treaty Consultative Parties, the Contracting Parties to the Con-
vention for the Conservation of Antarctic Seals, the Commission
tor the Conservation of Antarctic Marine Living Resources and
the Scientific Committee on Antarctic Research.

Article 14. Non-Discrimination
‘n the implementation of this Convention there shall be no dis-
rimination against any Party or its Operators.

Article 15. Respect for Other Uses of Antarctica
Decisions about Antarctic mineral resource activities shall
1ake into account the need to respect other established uses of
Antarctica, including:
(a) the operation of stations and their associated installations,
support facilities and equipment in Antarctica;
(b) scientific investigation in Antarctica and cooperation therein;
(c) the conservation, including rational use, of Antarctic marine
living resources;
(d) tourism;
(e) the preservation of historic monuments; and
(f) navigation and aviation,
that are consistent with the Antarctic Treaty system.
2 Antarctic mineral resource activities shall be conducted so as
to respect any uses of Antarctica as referred to in paragraph 1
above.
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Article 16. Availability and Confidentiality of
Data and Information

Data and information obtained from Antarctic mineral resource

activities shall, to the greatest extent practicable and feasible, be

made freely available, provided that:

(a) as regards data and information of commercial value deriv-
ing from prospecting, they may be retained by the Operator
in accordance with Article 37;

(b) as regards data and information deriving from exploration or
development, the Commission shall adopt measures relating,
as appropriate, to their release and to ensure the con-
fidentiality of data and information of commercial value.

Article 17. Notifications and Provisional Exercise of
Functions of the Executive Secretary

1 Where in this Convention there is a reference to the provision
of information, a notification or a report to any institution
provided for in this Convention and that institution has not been
established. the information, notification or report shall be
provided to the Executive Secretary who shall circulate it as
required.

2 Where in this Convention a function is assigned to the Execu-
tive Secretary and no Executive Secretary has been appointed
under Article 33, that function shall be performed by the
Depositary.

Chapter 1I: Institutions

Article 18. Commission

1 There is hereby established the Antarctic Mineral Resources

Commission.

2 Membership of the Commission shall be as follows:

(a) each Party which was an Antarctic Treaty Consultative Party
on the date when this Convention was opened for signature:
and

(b) each other Party during such time as it is actively engaged in
substantial scientific, technical or environmental research in
the area to which this Convention applies directly relevant to
decisions about Antarctic mineral resource activities, par-
ticularly the assessments and judgments called for in Article
4; and




APPENDIX D/THE MINERALS CONVENTION 251

(¢) each other Party sponsoring Antarctic mineral resource
exploration or development during such time as the relevant
Management Scheme is in force.

3 A Party seeking to participate in the work of the Commission

pursuant to subparagraph (b) or (c) above shall notify the Depos-

itary of the basis upon which it seeks to become a member of the

Commission. In the case of a Party which is uot an Antarctic

Treaty Consultative Party, such notification shall include a dec-

laration of intent to abide by recommendations pursuant to Arti-

cle IX(1) of the Antarctic Treaty. The Depositary shall
communicate to each member of the Commission such notifica-
tion and accompanying information.

4 The Commission shall consider the notification at its next

meeting. In the event that a Party referred to in paragraph 2(b)

above submitting a notification pursuant to paragraph 3 above is

an Antarctic Treaty Consultative Party, it shall be deemed to
have satisfied the requirements for Commission membership
unless more than one-third of the members of the Commission
object at the meeting at which such notification is considered.

Any other Party submitting a notification shall be deemed to

have satisfied the requirements for Commission membership if

no member of the Commission objects at the meeting at which
such notification is considered.

5 Each member of the Commission shall be represented by one

representative who may be accompanied by alternate representa-

tives and advisers.

6 Observer status in the Commission shail be open to any Party

and to any Contracting Party to the Antarctic Treaty which is not

a Party to this Convention.

Article 19. Commission Meetings

1(a) The first meeting of the Commission, held for the purpose
of taking organisational, financial and other decisions nec-
essary for the effective functioning of this Convention and
its institutions, shall be convened within six months of the
entry into force of this Convention.

(b) After the Commission has held the meeting or meetings
necessary to take the decisions referred to in subparagraph
(a) above. the Commission shall not hold further meetings
except in accordance with paragraph 2 or 3 below.
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2 Meetings of the Commission shall be held within two months

of:

(a) receipt of a notification pursuant to Article 39;

(b) a request by at least six members of the Commission; or

(c) arequest by a member of a Regulatory Committee in accord-
ance with Article 49(1).

3 The Commission may establish a regular schedule of meetings

if it determines that it is necessary for the effective functioning

of this Convention.

4 Unless the Commission decides otherwise, its meetings shall

be convened by the Executive Secretary.

Article 20. Commission Procedure

1 The Commission shall elect from among its members a Chair-

man and two Vice-Chairmen, each of whom shall be a represent-

ative of a different Party.

2(a) Until such time as the Commission has established a regu-
lar schedule of meetings in accordance with Article 19(3),
the Chairman and Vice-Chairmen shall be elected to serve
for a period of two years, provided that if no meeting is
held during that period they shall continue to serve until the
conclusion of the first meeting held thereafter.

(b) When a regular schedule of meetings has been established,
the Chairman and Vice-Chairmen shall be elected to serve
for a period of two years.

3 The Commission shall adopt its rules of procedure. Such rules

may include provisions concerning the number of terms of office

which the Chairman and Vice-Chairmen may serve and for the
rotation of such offices.

4 The Commission may establish such subsidiary bodies as are

necessary for the performance of its functions.

5 The Commission may decide to establish a permanent head-

quarters which shall be in New Zealand.

6 The Commission shall have legal personality and shall enjoy

in the territory of each Party such legal capacity as may be nec-

essary to perform its functions and achieve the objectives of this

Convention.

7 The privileges and immunities to be enjoyed by the Commis-

sion, the Secretariat and representatives attending meetings in

the territory of a Party shall be determined by agreement
between the Commission azud the Party concerned.
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Article 21. Functions of the Commission

1 The functions of the Commission shall be:

(a)

(b)

(c)

(d)

(e)

®

(g)
(h)

(1)

to facilitate and promote the collection and exchange of sci-
entific, technical and other information and research projects
necessary to predict, detect and assess the possible environ-
mental impact of Antarctic mineral resource activities,
including the monitoring of key environmental parameters
and ecosystem components;

to designate areas in which Antarctic mineral resource
activities shall be prohibited or restricted in accordance with
Article 13, and to perform the related functions assigned to
it in that Article;

to adopt measures for the protection of the Antarctic
environment and dependent and associated ecosystems and
for the promotion of safe and effective exploration and
development techniques and, as it may deem appropriate, to
make available a handbook of such measures;

to determine, in accordance with Article 41, whether or not
to identify an area for possible exploration and development,
and to perform the related functions assigned to it in Article
42;
to adopt measures relating to prospecting applicable to all
relevant Operators:
(i) to determine for particular circumstances maximum dril-

ling depths in accordance with Article 1(8);
(i) to restrict or prohibit prospecting consistently with Arti-
cles 13, 37 and 38;

to ensure the effective application of Articles 12(4), 37(7)
and (8), 38(2) and 39(2), which require the submission to
the Commission of information, notifications and reports;
to give advance public notice of matters upon which it is
requesting the advice of the Advisory Committee;

to adopt measures relating to the availability and con-
fidentiality of data and information, including measures
pursuant to Article 16;

to elaborate the principle of non-discrimination set forth in
Article 14;

(j) to adopt measures with respect to maximum block sizes;

(k)
@

to perform the functions assigned to it in Article 29;
to review action by Regulatory Committees in accordance
with Article 49;
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(m) to adopt measures in accordance with Articles 6 and
41(1)(d) related to the promotion of cooperation and to par-
ticipation in Antarctic mineral resource activities;

(n) to adopt general measures pursuant to Article S1(6);

(o) to take decisions on budgetary matters and adopt financial
regulations in accordance with Article 35;

(p) to adopt measures regarding fees payable in connection with
notifications submitted puisuant to Articles 37 and 39 and
applications lodged pursuant to Articles 44 and 53, the pur-
pose of which fees shall be to cover the administrative costs
of handling such notifications and applications;

(q) to adopt measures regarding levies payable by Operators
engaged in exploration and development, the principal pur-
pose of which levies shall be to cover the costs of the insti-
tutions of this Convention;

(r) to determine in accordance with Article 35(7) the disposition
of revenues, if any, accruing to the Commission which are
surplus to the requirements for financing the budget pursuant
to Article 35;

(s) to perform the functions assigned to it in Article 7(7) and
(8);

(t) to perform the functions relating to inspection assigned to it
in Article 12;

(u) to consider monitoring reports received pursvant to Article
52;

(v) to perform the functions relating to dispute settiement
assigned to it in Article 59;

(w) to perform the functions relating to consultation and cooper-
ation assigned to it in Articles 10(2) and 34;

(x) to keep under review the conduct of Antarctic mineral
resource activities with a view to safeguarding the protection
of the Aatarctic environment in the interest of all mankind:
and

(y) to perform such other functions as are provided for
elsewhere in this Convention.

2 In performing its functions the Commission shall seek and

take full account of the views of the Advisory Committee

provided in accordance with Article 26.

3 Each measure adopted by the Commission shall specify the

date on which it comes into effect.
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4 The Commission shall, subject to Article 16 and measures in
effect pursuant to it and paragraph 1(h) above, ensure that a pub-
licly available record of its meetings and decisions and of infor-
mation, notifications and reports submitted to it is maintained.

Article 22. Decision Making in the Commission

| The Commission shall take decisions on matters of substance

by a three-quarters majority of the members present and voting.

When a question arises as to whether a matter is one of sub-

stance or not, that matter shall be treated as one of substance

unless otherwise decided by a three-quarters majority of the
members present and voting.

2 Notwithstanding paragraph | above, consensus shall be

required for the following:

(a) the adoption of the budget and decisions on budgetary and
related matters pursuant to Article 21(1)(p), (q) and (r) and
Article 35(1), (2), (3), (4) and (5);

(b) decisions taken pursuant to Article 21(1)(i);

(c) decisions taken pursuant to Article 41(2).

3 Decisions on matters of procedure shall be taken by a simple

majority of the members present and voting.

4 Nothing in this Article shall be interpreted as preventing the

Commission, in taking decisions on matters of substance, from

endeavouring to reach a consensus.

5 For the purposes of this Article, consensus means the absence

of a formal objection. If, with respect to any decision covered by

paragraph 2(c) above, the Chairman of the Commission deter-
mines that there would be such an objection he shall consult the
members of the Commission. If, as a result of these consulta-
tions, the Chairman determines that an objection would remain,
he shall convene those members most directly interested for the

purpose of seeking to reconcile the differences and producing a

generally acceptable proposal.

Article 23. Advisory Committee
I There is hereby established the Scientific, Technical and
Environmental Advisory Committee.
2 Membership of the Advisory Committee shall be open to all
Parties.
3 Each member of the Advisory Committee shall be represented
by one representative with suitable scientific. technical or
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environmental competence who may be accompanied by alter-
nate representatives and by experts and advisers.

4 Observer status in the Advisory Committee shall be open to
any Contracting Party to the Antarctic Treaty or to the Conven-
tion on the Conservation of Antarctic Marine Living Resources
which is not a Party to this Convention.

Article 24. Advisory Committee Meetings
1 Unless the Commission decides otherwise, the Advisory Com-
mittee shall be convened for its first meeting within six months
of the first meeting of the Commission. It shall meet thereafter
as necessary to fulfil its functions on the basis of a schedule
established by the Commission.
2 Meetings of the Advisory Committee, in addition to those
scheduled pursuant to paragraph | above, shall be convened at
the request of at least six members of the Commission or pur-
suant to Article 40(1).
3 Unless the Commission decides otherwise, the meetings of the
Advisory Committee shall be convened by the Executive
Secretary.

Article 25. Advisory Committee Procedure

1 The Advisory Committee shall elect from among its members

a Chairman and two Vice-Chairmen, each of whom shall be a

representative of a different Party.

2(a) Until such time as the Commission has established a sched-
ule of meetings in accordance with Article 24(}), the Chair-
man and Vice-Chairmen shall be elected to serve for a
period of two years, provided that if no meeting is held
during that period they shall continue to serve until the con-
clusion of the first meeting held thereafter.

(b) When a schedule of meetings has been established, the
Chairman and Vice-Chairmen shall be elected to serve for
a period of two years.

3 The Advisory Committee shall give advance public notice of

its meetings and of matters to be considered at each meeting so

as to permit the receipt and consideration of views on such mat-
ters from international organisations having an interest in them.

For this purpose the Advisory Committee may, subject to review

by the Commission, establish procedures for the transmission of

relevant information to these organisations.




APPENDIX D/THE MINERALS CONVENTION 257

4 The Advisory Committee shall, by a two-thirds majority of
the members present and voting, adopt its rules of procedure.
Such rules may include provisions concerning the number of
terms of office which the Chairman and Vice-Chairmen may
serve and for the rotation of such offices. The rules of procedure
and any amendments thereto shall be subject to approval by the
Commission.

5 The Advisory Committee may establish such subcommittees,
subject to budgetary approval, as may be necessary for the per-
formance of its functions.

Article 26. Functions of the Advisory Committee

I The Advisory Committee shall advise the Commission and
Regulatory Committees, as required by this Convention, or as
requested by them, on the scientific, technical and environmen-
tal aspects of Antarctic mineral resource activities. It shall
provide a forum for consultation and cooperation concerning the
collection, exchange and evaluation of information related to the
scientific, technical and environmental aspects of Antarctic min-
eral resource activities.

2 1t shall provide advice to:

(a) the Commission relating to its functions under Articles
21(1)a) to (f). (u) and (x) and 35(7)a) (in matters relating
to scientific research) as well as on the implementation if
Article 4; and

(b) Regulatory Committees with respect to:

(1) the implementation of Article 4;

(ii) scientific, technical and environmental aspects of Arti-
cles 43(3) and (5), 45, 47, 51, 52 and 54;

(iii) data to be collected and reported in accordance with
Articles 47 and 52; and

(iv) the scientific, technical and environmental implications
of reports and reported data provided in accordance
with Articles 47 and 52.

3 It shall provide advice to the Commission and to Regulatory

Committees on:

(a) criteria in respect of the judgments required under Article
4(2) and (3) for the purposes of Article 4(1);

(b) types of data and information required to carry out its func-
tions, and how they should be collected. reported and
archived;
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(c) scientific research which would contribute to the base of data
and information required in subparagraph (b) above;

(d) effective procedures and systems for data and information
analysis, evaluation, presentation and dissemination to facil-
itate the judgments referred to in Article 4; and

(e) possibilities for scientific. technical and environmental coop-
eration amongst interested Parties which are developing
countries and other Parties.

4 The Advisory Committee, in providing advice on decisions to

be taken in accordance with Articles 41. 43, 45 and 54 shall. in

each case, undertake a comprehensive environmental and techni-
cal assessment of the proposed actions. Such assessments shall
be based on all information. and any amplifications thereof,
available to the Advisory Committee, including the information
provided pursuant to Articles 39(2)(e). 44(2)(b)(iii) and

53(2)(b). The assessments of the Advisory Committee shall. in

each case, address the nature and scope of the decisions to be

taken and shall include consideration, as appropriate, of, inter
alia:

(a) the adequacy of existing information to enable informed
judgments to be made;

(b) the nature, extent, duration and intensity of likely direct
environmental impacts resulting from the proposed activity;

(c) possible indirect impacts;

(d) means and alternatives by which such direct or indirect
impacts might be reduced. including environmental con-
sequences of the alternative of not proceeding;

(e) cumulative impacts of the proposed activity in the light of
existing or planned activities;

(f) capacity to respond effectively to accidents with potential
environmental effects;

(g) the environmental significance of unavoidable impacts; and

(h) the probabilities of accidents and their environmental
consequences.

5 In preparing its advice the Advisory Committee may seek

information and advice from other scientists and experts or sci-

entific organisations as may be required on an ad hoc basis.

6 The Advisory Committee shall, with a view to promoting

international participation in Antarctic mineral resource activities

as provided for in Article 6. provide advice concerning the avail-
ability to interested developing country Parties and other Parties,
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of the information referred to in paragraph 3 above. of training
programmes related to scientific, technical and environmental
matters bearing on Antarctic mineral resource activities, and of
opportunities for cooperation among Parties in these
programmes.

Article 27. Reporting by the Advisory Committee

The Advisory Committee shall present a report on each of its
meetings to the Commission and to any relevant Regulatory
Committee. The report shall cover all matters considered at the
meeting and shall reflect the conclusions reached and all the
views expressed by members of the Advisory Committee. The
report shall be circulated by the Executive Secretary to all Par-
ties, and to observers attending the meeting, and shall thereupon
be made publicly available.

Article 28. Special Meeting of Parties
1 A Special Meeting of Parties shall, as required, be convened
in accordance with Article 40(2) and shall have the functions, in
relation to the identification of an area for possible exploration
and development, specified in Article 40(3).
2 Membership of a Special Meeting of Parties shall be open to
all Parties, each of which shall be represented by one representa-
tive who may be accompanied by alternate representatives and
advisers.
3 Observers status at a Special Meeting of Parties shall be open
to any Contracting Party to the Antarctic Treaty which is not a
Partv to this Convention.
4 tach Special Meeting of Parties shall elect from among its
members a Chairman and Vice-Chairmen, each of whom shall
serve for the duration of that meeting. The Chairman and Vice-
Chairmen shall not be representatives of the same Party.
5 The Special Meeting of Parties shall, by a two-thirds majority
of the members present and voting, adopt its rules of procedure.
Until such time as this has been done the Special Meeting of
Parties shall apply provisional rules of procedure drawn up by
the Commission.
6 Unless the Commission decides otherwise, a Special Meeting
of Parties shall be convened by the Executive Secretary and shall
be held at the same venue as the meeting of the Commission
convened to consider the identification of an area for possible
exploration and development.
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Article 29. Regulatory Committees

1 An Antarctic Mineral Resources Regulatory Committee shall

be established for each area identified by the Commission pur-

suant to Article 41.

2 Subject to paragraph 6 below, each Regulatory Committee

shall consist of 10 members. Membership shall be determined by

the Commission in accordance with this Article and, taking into
account Article 9, shall include:

(a) the member, if any, or if there are more than one, those
members of the Commission identified by reference to Arti-
cle 9(b) which assert rights or claims in the identified area:

(b) the two members of the Commission also identified by refer-
ence to Article 9(b) which assert a basis of claim in
Antarctica;

(c) other members of the Commission determined in accordance
with this Article so that the Regulatory Committee shall,
subject to paragraph 6 below, consist, in total, of 10
members:

(i) four members identified by reference to Article 9(b)
which assert rights or claims, including the member or
members, if any, referred to in subparagraph (a) above
and

(ii) six members which do not assert rights or claims as
described in Article 9(b), including the two members
referred to in subparagraph (b) above.

3 Upon the identification of an area in accordance with Article

41(2), the Chairman of the Commission shall, as soon as possi-

ble and in any event within 90 days, make a recommendation to

the Commission concerning the membership of the Regulatory

Committee. To this end the Chairman shali consult, as appropri-

ate, with the Chairman of the Advisory Committee and all mem-

bers of the Commission. Such recommendation shall comply
with the requirements of paragraphs 2 and 4 of this Article and
shall ensure:

(a) the inclusion of members of the Commission which, whether
through prospecting, scientific research or otherwise, have
contributed substantial scientific, technical or environmental
information relevant to the identification of the area by the
Commission pursuant to Article 41;

(b) adequate and equitable representation of developing country
members of the Commission, having regard to the overall
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balance between developed and developing country mem-
bers of the Commission, including at least three developing
country members of the Commission;

(c) that account is taken of the value of a rotation of member-
ship of Regulatory Committees as a further means of ensur-
ing equitable representation of members of the Commission.

4(a) When there are one or more members of the Regulatory
Committee referred to in paragraph 2(a) above, the Chair-
man of the Commission shall make the recommendation in
respect of paragraph 2(c)(i) above upon the nomination, if
any, of such member or members which shall take into
account paragraph 3 above, in particular subparagraph (b)
of that paragraph.

(b) In making the recommendation in respect of paragraph
2(c)(ii) above, the Chairman of the Commission shall give
full weight to the views (which shall take into account
paragraph 3 above) which may be presented on behalf of
those members of the Commission which do not assert
rights of or claims to territorial sovereignty in Antarctica
and, with reference to the requirements of paragraph 3(b)
above, to the views which may be presented on behalf of
the developing countries among them.

5 The recommendation of the Chairman of the Commission
shall be deemed to have been approved by the Commission if it
does not decide otherwise at the same meeting as the recommen-
dation is submitted. In taking any decision in accordance with
this Article the Commission shall ensure that the requirements of
paragraphs 2 and 3 above are complied with and that the nomi-
nation, if any, referred to in paragraph 4(a) above is given
effect.

6(a) If a member of the Commission which has sponsored pro-
specting in the identified area and submitted the notification
pursuant to Article 39 upon which the Commission based
its identification of the area pursuant to Article 41, is not a
member of the Regulatory Committee by virtue of para-
graphs 2 and 3 above, that member of the Commission
shall be a member of the Regulatory Committee until such
time as an application for an exploration permit is lodged
pursuant to Article 44,

(b) If a Party lodging an application for an exploration permit
pursuant to Article 44 is not a member of the Regulatory
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Committee by virtue of paragraphs 2 and 3 above. that
Party shall be a member of the Regulatory Committee for
its consideration of that application. Should such applica-
tion result in approval of a Management Scheme pursuant
to Article 48, the Party in question shall remain a member
of the Regulatory Committee during such time as that Man-
agement Scheme is in force with the right to take part in
decisions on matters affecting that Management Scheme.

7 Nothing in this Article shall be interpreted as affecting Article

IV of the Antarctic Treaty.

Article 30. Regulatory Committee Procedure
I The first meeting of each Regulatory Committee shall be con-
vened by the Executive Secretary in accordance with Article
43(1). Each Regulatory Committee shall meet thereafter when
and where necessary to fulfil its functions.
2 Each member of a Regulatory Committee shall be represented
by one representative who may be accompanied by alternate rep-
resentatives and advisers.
3 Each Regulatory Committee shall elect from among its mem-
bers a Chairman and Vice-Chairman. The Chairman and Vice-
Chairman shall not be representatives of the same Party.
4 Any Party may attend meetings of a Regulatory Committee as
an observer.
5 Each Regulatory Committee shall adopt its rules of procedure.
Such rules may include provisions concerning the period and
number of terms of office which the Chairman and Vice-
Chairman may serve and for the rotation of su-h offices.

Article 31. Functions of Regulatory Cr.mmittees

1 The functions of each Regulatory Committ_e shall be:

(a) to undertake the preparatory work provided for in Article 43;

(b) to consider applications for exploration and development
permite in accordance with Articles 45, 46 and 54;

(c) to approve Management Schemes and issue exploration and
development permits in accordance with Articles 47, 48 and

(d) to monitor exploration and development activities in accord-
ance with Article 52;

(e) to perform the functions assigned to it in Article 51;

(D to perform the functions relating to inspection assigned to it
in Article 12;
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(g) to perform the functions relating to dispute settlement
assigned to it in Article 47(r); and

(h) to perform such other functions as are provided for
elsewhere in this Convention.

2 In performing its functions each Regulatory Committee shall

seek and take full account of the views of the Advisory Commit-

tee provided in accordance with Article 26.

3 Each Regulatory Committee shall, subject to Article 16 and

measures in effect pursuant to it and Article 21(1)(h), ensure that

a publicly available record of its decisions, and of Management

Schemes in force, is maintained.

Article 32. Decision Making in Regulatory Committees
1 Decisions by a Regulatory Committee pursuant to Articles 48
and 54(5) shall be taken by a two-thirds majority of the members
present and voting. which majority shall include a simple major-
ity of those members present and voting referred to in Article
29(2)(c)(i) and also a simple majority of those members present
and voting referred to in Article 29(2)(c)ii).
2 Decisions by a Regulatory Committee pursuant to Article
43(3) and (5) shall be taken by a two-thirds majority of the
members present and voting. which majority shall include at
least half of those members present and voting referred to in
Article 29(2)(c)(i) and also at least half of those members pres-
ent and voting referred to in Article 29(2)(c)(ii).
3 Decisions on all other matters of substance shall be taken by a
two-thirds majority of the members present and voting. When a
question arises as to whether a matter is one of substance or not,
that matter shall be treated as one of substance unless otherwise
decided by a two-thirds majority of the members present and
voting.
4 Decisions on matters of procedure shall be taken by a simple
majority of the members present and voting.
5 Nothing in this Article shall be interpreted as preventing a
Regulatory Committee, in taking decisions on matters of sub-
stance, from endeavouring to reach a consensus.

Article 33. Secretariat
I The Commission may establish a Secretariat to serve the
Commission, Regulatory Committees, the Advisory Committee,
the Special Meeting of Parties and any subsidiary bodies
established.
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2 The Commission may appoint an Executive Secretary, who
shall be the head of the Secretariat, according to such procedures
and on such terms and conditions as the Commission may deter-
mine. The Executive Secretary shall serve for a four year term
and may be reappointed.

3 The Commission may, with due regard to the need for effi-
ciency and economy, authorise such staff establishment for the
Secretariat as may be necessary. The Executive Secretary shall
appoint, direct and supervise the staff according to such rules
and procedures and on such terms and conditions as the Com-
mission may determine.

4 The Secretariat shall perform the functions specified in this
Convention and, subject to the approved budget, the tasks
entrusted to it by the Commission, Regulatory Committees, the
Advisory Committee and the Special Meeting of Parties.

Article 34. Cooperation with International Organisations
1 The Commission and, as appropriate, the Advisory Commit-
tee shall cooperate with the Antarctic Treaty Consultative Par-
ties, the Contracting Parties to the Convention for the
Conservation of Antarctic Seals, the Commission for the Conser-
vation of Antarctic Marine Living Resources, and the Scientific
Committee on Antarctic Research.
2 The Commission shall cooperate with the United Nations. its
relevant Specialised Agencies, and., as appropriate, any interna-
tional organisation which may have competence in respect of
mineral resources in areas adjacent to those covered by this
Convention.
3 The Commission shall also, as appropriate. cooperate with the
International Union for the Conservation of Nature and Natural
Resources, and with other relevant international organisations,
including non-governmental organisations, having a scientific,
technical or environmental interest in Antarctica.
4 The Commission may, as appropriate, accord observer status
in the Commission and in the Advisory Committee to such rele-
vant international organisations, including non-governmental
organisations, as might assist in the work of the institution in
question. Observer status at a Special Meeting of Parties shall be
open to such organisations as have been accorded observer status
in the Commission or the Advisory Committee.
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5 The Commission may enter into agreements with the organisa-
tions referred to in this Article.

Article 35. Financial Provisions

1 The Commission shall adopt a budget, on an annual or other

appropriate basis, for:

(a) its activities and the activities of Regulatory Committees. the
Advisory Committee, the Special Meeting of Parties, any
subsidiary bodies established and the Secretariat; and

(b) the progressive reimbursement of any contributions paid
under paragraph 5 and 6 below whenever revenues under
paragraph 4 below exceed expenditure.

2 The first draft budget shall be submitted by the Depositary at

least 90 days before the first meeting of the Commission. At that

meeting the Commission shall adopt its first budget and decide
upon arrangements for the preparation of subsequent budgets.

3 The Commission shall adopt financial regulations.

4 Subject to paragraph 5 below, the budget shall be financed,

inter alia, by:

(a) fees prescribed pursuant to Articles 21(1)(p) and 43(2)b);

{b) levies on Operators, subject to any measures adopted by the
Commission in accordance with Article 21¢1)(q). pursuant to
Article 47(k)(i); and

(c) such other financial payments by Operators pursuant to Arti-
cle 47(k)(i1) as may be required to be paid to the institutions
of this Convention.

5 If the budget is not fully financed by revenues in accordance
with paragraph 4 above, and subject to reimbursement in accord-
ance with paragraph 1(b) above. the budget shall. to the extent
of any shortfall and subject to paragraph 6 below, be financed by
contributions from the members of the Commission. To this end.
the Commission shall adopt as soon as possible a method of
equitable sharing of contributions to the budget. The budget
shall, in the meantime, to the extent of any shortfall, be financed
by equal contributions from each member of the Commission.

¢ In adopting the method of contributions referred to in para-

graph 5 above the Commission shall consider the extent to which

members of and observers at institutions of this Convention may
be called upon to cont.ibute to the costs of those institutions.

7 The Commission, in determining the disposition of revenues

accruing to it, which are surplus to the requirements for financ-

ing the budget pursuant to this Article, shall:
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(a) promote scientific research in Antarctica, particularly that
related to the Antarctic environment and Antarctic resources,
and a wide spread of participation in such research by all
Parties, in particular developing country Parties;

(b) ensure that the interests of the members of Regulatory Com-
mittees having the most direct interest in the matter in rela-
tion to the areas in question are respected in any disposition
of that surplus.

8 The finances of the Commission, Regulatory Committees. the

Advisory Committee, the Special Meeting of Parties, any sub-

sidiary bodies established and the Secretariat shall accord with

the financial regulations adopted by the Commission and shall be
subject to an annual audit by external auditors selected by the

Commission.

9 Each member of the Commission, Regulatory Committees,

the Advisory Committtee, the Special Meeting of Parties and

any subsidiary bodies established, as well as any observer at a

meeting of any of the institutions of this Convention, shall meet

its own expenses arising frcm attendance at meetings.

10 A member of the Commission that fails to pay its contribu-

tion for two consecutive years shall not. during the period of its

continuing subsequent default, have the right to participate in the
taking of decisions in any of the institutions of this Convention.

If it continues to be in default for a further two consecutive

years, the Commission shall decide what further action should

be taken, which may include loss by that member of the right to
participate in meetings of the institutions of this Convention.

Such member shall resume the full enjoyment of its rights upon

payment of the outstanding contributions.

11 Nothing in this Article shall be construed as prejudicing the

position of any member of a Regulatory Committee on the out-

come of consideration by the Regulatory Committee of terms
and conditions in a Management Scheme pursuant to Article

47(k)(ii).

Article 36. Official and Working Languages
The official and working languages of the Commission, Regula-
tory Committees, the Advisory Committee, the Special Meeting
of Parties and any meeting convened under Article 64 shall be
English, French, Russian and Spanish.
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Chapter I11. Prospecting

Article 37. Prospecting

1 Prospecting shall not confer upon any Operator any right to

Antarctic mineral resources.

2 Prospecting shall at all times be conducted in compliance

with this Convention and with measures in effect pursuant to this

Convention, but shall not require authorisation by the institutions

of this Convention.

3(a) The Sponsoring State shall ensure that its Operators under-
taking prospecting maintain the necessary financial and
technical means to comply with Article 8(1), and, to the
extent that any such Operator fails to take response action
as required in Article 8(1), shall ensure that this is
undertaken.

(b) The Sponsoring State shall also ensure that its Operators
undertaking prospecting maintain financial capacity. com-
ensurate with the nature and level of the activity under-
taken and the risks involved, to comply with Article 8(2).

4 In cases where more than one Operator is engaged in prospec-
ting in the same general area, the Sponsoring State or States
shall ensure that those Operators conduct their activities with due
regard to each others’ rights.
5 Where an Operator wishes to conduct prospecting in an area
identified under Article 41 in which another Operator has been
authorised to undertake exploration or development, the Spon-
soring State shall ensure that such prospecting is carried out sub-
ject to the rights of any authorised Operator and any
requirements to protect its rights specified by the relevant Reg-
ulatory Committee.

6 Each Operator shall ensure upon cessation of prospecting the

removal of all installations and equipment and site rehabilitation.

On the request of the Sponsoring State, the Commission may

waive the obligation to remove installations and equipment.

7 The Sponsoring State shall notify the Commission at least

nine months in advance of the commencement of planned pro-

specting. The notification shall be accompanied by such fees as
may be established by the Commission in accordance with Arti-
cle 21(1)p) and shall:

(a) identify, by reference to coordinates of latitude and longi-

tude or identifiable geographic features, the general area in
which the prospecting is to take place;
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(b) broadly identify the mineral resource or resources which are
to be the subject of the prospecting;

(c) describe the prospecting, including the methods to be used,
and the general programme of work to be undertaken and its
expected duration;

(d) provide an assessment of the possible environmental and
other impacts of the prospecting, taking into account possi-
ble cumulative impacts as referred to in Article 4(5).

(e) describe the measures, including monitoring programmes, to
be adopted to avoid harmful environmental consequences or
undue interference with other established uses of Antarctica,
and outline the measures to be put into effect in the event of
any accident and contingency plans for evacuation in an
emergency;

(f) provide details on the Operator and certify that it:

(1) has a substantial and genuine link with the Sponsoring
State as defined in Article 1(12); and

(i1) is financially and technically gualified to carry out the
proposed prospecting in accordance with this Conven-
tion; and

(g) provide such further information as may be required by
measures adopted by the Commission.

8 The Sponsoring State shall subsequently provide to the

Commission:

(a) notification of anv changes to the information referred to in
paragraph 7 above:

(b) notification of the cessation of prospecting, including
removal of any installations and equipment as well as site
rehabilitation; and

(c) a general annual report on the prospecting undertaken by the
Operator.

9 Notifications and reports submitted pursuant to this Article

shall be circulated by the Executive Secretary without delay to

all Parties and observers attending Commission meetings.

10 Paragraphs 7, 8 and 9 above shall not be interpreted as

requiring the disclosure of data and information of commercial

value.

11 The Sponsoring State shall ensure that basic data and infor-

mation of commercial value generated by prospecting are main-

tained in archives and may at any time release part of or all such
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data and information, on conditions which it shall establish, for
scientific or environmental purposes.

12 The Sponsoring State shall ensure that basic data and infor-
mation, other than interpretative data, generated by prospecting
are made readily available when such data and information are
not, or are no longer, of commercial value and, in any event, no
later than 10 years after the year the data and information were
collected, unless it certifies to the Commission that the data and
information continue to have commercial value. It shall review
at regular intervals whether such data and information may be
released and shall report the results of such reviews to the
Commission.

13 The Commission may adopt measures consistent with this
Article relating to the release of data and information of com-
mercial value including requirements for certifications, the fre-
quency of reviews and maximum time limits for extensions of
the protection of such data and information.

Article 38. Consideration of Prospecting
by the Commission

1 If a member of the Commission considers that a notification
submitted in accordance with Article 37(7) or (8), or ongoing
prospecting, causes concern as to consistency with this Conven-
tion or measures in effect pursuant thereto, that member may
request the Sponsoring State to provide a clarification. If that
member considers that an adequate response is not forthcoming
from the Sponsoring State within a reasonable time, the member
may request that the Commission be convened in accordance
with Article 19(2)(b) to consider the question and take appropri-
ate action.

2 If measures applicable to all relevant Operators are adopted by
the Commission following a request made in accordance with
paragraph 1 above, Sponsoring States that have submitted noti-
fications in accordance with Article 37(7) or (8), and Sponsoring
States whose Operators are conducting prospecting, shall ensure
that the plans and activities of their Operators are modified to the
extent necessary to conform with those measures within such
time limit as the Commission may prescribe, and shall notify the
Commission accordingly.
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Chapter 1V: Exploration

Article 39. Requests for Identification of an Area
for Possible Exploration and Development

I Any Party may submit to the Executive Secretary a notifica-

tion requesting that the Commission idertify an area for possible

exploration and development of a particular mineral resource or
resources.

2 Any such notification shall be accompanied by such fees as

may be established by the Commission in accordance with Arti-

cle 21(1)(p) and shall contain:

(a) a precise delineation, including coordinates. of the area pro-
posed for identification:

(b) specification of the resource or resources for which the area

would be identified and any relevant data and information.

excluding data and information of commercial value. con-
cerning that resource or those resources, including a geologi-
cal description of the proposed area;

a detailed description of the physical and environmental

characteristics of the proposed area:

a description of the likely scale of exploration and develop-

ment for the resource or resources involved in the proposed

area and of the methods which could be employed in such
exploration and development;

(e) a detailed assessment of the environmental and other impacts
of possible exploration and development for the resource or
resources involved, taking into account Articles 15 and
26(4); and

(f) such other information as may be required pursuant to meas-
ures adopted by the Commission.

3 A notification under paragraph | above shall be referred

promptly by the Executive Secretary to all Parties and shall be

circulated (o observers attending the meeting of the Commission

to be convened pursuant to Article 19(2)(a).

(c

~—

(d

~—

Article 40. Action by the Advisory Committee and
Special Meeting of Parties
I The Advisory Committee shall meet as soon as possible after
the meeting of the Commission convened pursuant to Article
19(2)(a) has commenced. The Advisory Committee shail provide
advice to the Commission on the notification submitted pursuant
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to Article 39(1). The Commission may prescribe a time limit for
the provision of such advice.

2 A Special Meeting of Parties shall meet as soon as possible
after circulation of the report of the Advisory Committee and in
any event not la:~r than two months after that report has been
circulated.

3 The Special Meeting of Parties shall consider whether identi-
fication of an area by the Commission in accordance with the
request contained in the notification would be consistent with
this Convention, and shall report thereon to the Commission as
soon as possible and in any event not later than 21 days from the
commencement of the meeting.

4 The report of the Special Meeting of Parties to the Commis-
sion shall reflect the conclusions reached and all the views
expressed by Parties participating in the meeting.

Article 41. Action by the Commission

1 The Commission shall, as soon as possible after receipt of the

report of the Special Meeting of Parties, consider whether or not

it will identify an area as requested. Taking full account of the
views and giving special weight to the conclusions of the Special

Meeting of Parties, and taking full account of the views and the

conclusions of the Advisory Committee, the Commission shall

determine whether such identification would be consistent with
this Convention. For this purpose:

(a) the Commission shall ensure that an area to be identified
shall be such that, taking into account all factors relevant to
such identification, including the physical, geological.
environmental and other characteristics of such area, it
forms a coherent unit for the purposes of resource manage-
ment. The Commission shall thus consider whether an arca
to be identified should include all or part of that which was
requested in the notification and, subject to the necessary
assessments having been made, adjacent areas not covered
by that notification;

(b) the Commission shall consider whether there are, within an
area requested or to be identified, any areas in which explor-
ation and development are or should be prohibited or
restricted in accordance with Article 13;

(c) the Commission shall specify the mineral resource or
resources for which the area would be identified:;
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(d) the Commission shall give effect to Article 6, by elaborating
opportunities for joint ventures or different forms of par-
ticipation, up to a defined level, including procedures for
offering such participation, in possible expioration and
development, within the area, by interested Parties which
are Antarctic Treaty Consultative Parties and by other inter-
ested Parties, in particular, developing countries in either
category;

(e) the Commission shall prescribe any additional associated
conditions necessary to cnsure that an area to be identified is
consistent with other provisions of this Convention and may
prescribe general guidelines relating to the operational
requirements for exploration and development in an area to
be identified including measures establishing maximum
block sizes and advice concerning related support activities;
and

(f) the Commission shall give effect to the requirement in Arti-
cle 59 to establish additional procedures for the settlement of
disputes.

2 After it has completed its consideration in accordance with

paragraph 1 above, the Commission shall identify an area for

possible exploration and development if there is a consensus of

Commission members that such identification is consistent with

this Convention.

Article 42. Revision in the Scope of an Identified Area

1 If, after an area has been identified in accordance with Article
41, a Party requests identification of an area, all or part of which
is contained within the boundaries of the area already identified
but in respect of a mineral resource or resources different from
any resource in respect of which the area has already been iden-
tified, the request shall be dealt with in accordance with Articles
39, 40 and 41. Should the Commission identify an area in
respect of such different mineral resource or resources, it shall
have regard, in addition to the requirements of Article 41(1)(a),
to the desirability of specifying the boundaries of the area in
such a way that it can be assigned to the Regulatory Committee
with competence for the area already identified.

2 In the light of increased knowledge bearing on the effective
management of the area, and after seeking the views of the
Advisory Committee and the relevant Regulatory Committee,
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the Commission may amend the boundaries of any area it has
identified. In making any such amendment the Commission shall
ensure that authorised exploration and development in the area
are not adversely affected. Unless there are compelling reasons
for doing so, the Commission shall not amend the boundaries of
an area it has identified in such a way as to involve a change in
the composition of the relevant Regulatory Committee.

Article 43. Preparatory Work by Regulatory Committees

1 As soon as possible after the identification of an area pursuant

to Article 41, the relevant Regulatory Committee established in

accordance with Article 29 shail be convened.

2 The Regulatory Committee shall:

(a) subject to any measures adopted by the Commission pur-
suant to Article 21(1)(j) relating to maximum block sizes,
divide its area of competence into blocks in respect of which
applications for exploration and development may be sub-
mitted and make provision for a limit in appropriate circum-
stances on the number of blocks to be accorded to any Party;

(b) subject to any measures adopted by the Commission pur-
suant to Article 21(1)(p), establish fees to be paid with any
application for an exploration or development permit lodged
pursuant to Article 44 or 53;

(c) establish periods within which applications for exploration
and development may be lodged. all applications received
within each such period being considered as simultaneous:

(d) establish procedures for the handling of applications; and

(e) determine a method of resolving competing applications
which are not resolved in accordance with Article 45(4)(a).
which method shall, provided that all other requirements of
this Convention are satisfied and consistently with measures
adopted pursuant to Articie 41(1)(d), include priority for the
application with the broadest participation among interested
Parties which are Antarctic Treaty Consultative Parties. in
particular, developing countries in either category.

3 The Regulatory Committee shall adopt guidelines which are

consistent with, and which taken together with, the provisions of

this Convention and measures of general applicability adopted
by the Commission, as well as associated conditions and general
guidelines adopted by the Commission when identifying the

onn e ey
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area, shall, by addressing the relevant items in Article 47, iden-
tify the general requirements for exploration and development in
its area of competence.

4 Upon adoption of guidelines under paragraph 3 above the
Executive Secretary shall, without delay, inform all members of
the Commission of the decisions taken by the Regulatory Com-
mittee pursuant to paragraphs 2 and 3 above and shall make
them publicly available together with relevant measures, asso-
ciated conditions and general guidelines adopted by the
Commission.

5 The Regulatory Committee may from time to time revise
guidelines adopted under paragraph 3 above, taking into account
any views of the Commission.

6 In performing its functions under paragraphs 3 and 5 above,
the Regulatory Committee shall seek and take full account of the
views of the Advisory Committee provided in accordance with
Article 26.

Article 44. Application for an Exploration Permit
1 Following completion of the work undertaken pursuant to
Article 43, any Party, on behalf of an Operator for which it is
the Sponsoring State, may lodge with the Regulatory Committee
an application for an exploration permit within the periods estab-
lished by the Regulatory Committee pursuant to Arsticle 43(2)(c).
2 An application shall be accompanied by the fees established
by the Regulatory Committee in accordance with Article
43(2)(b) and shall contain:
(a) a detailed description of the Operator, including its man-
agerial structure, financial composition and resources and
technical expertise, and, in the case of an Operator being a
joint venture, the inclusion of a detailed description of the
degree to which Parties are involved in the Operator
through, inter alia, juridical persons with which Parties have
substantial and genuine links, so that each component of the
joint venture can be easily attributed to a Party or Parties for
the purposes of identifying the level of Antarctic mineral
resource activities thereof, which description of substantial
and genuine links shall include a description of equity
sharing;
a detailed description of the proposed exploration activities
and a description in as much detail as possible of proposed
development activities, including:

(b

ot




(c)

(d)

(e)

®
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(i) an identification of the mineral resource or resources
and the block to which the application applies:

(ii) a detailed explanation of how the proposed activities
conform with the general requirements referred to in
Article 43(3);

(ii1) a detailed assessment of the environmental and other
impacts of the proposed activities, taking into account
Articles 15 and 26(4); and

(iv) a description of the capacity to respond effectively to
accidents, especially those with potential environmental
effects;

a certification by the Sponsoring State of the capacity of the

Operator to comply with the general requirements referred to

in Article 43(3);

a certification by the Sponsoring State of the technical com-

petence and financial capacity of the Operator and that the

Operator has a substantial and genuine link with it as defined

in Article 1(12);

a description of the manner in which the application com-

plies with any measures adopted by the Commission pur-

suant to Article 41(1)(d); and

such further information as may be required by the Regula-

tory Committee or in measures adopted by the Commission.

Article 45. Examination of Applications

1 The Regulatory Committee shall meet as soon as possible
after an application has been lodged pursuant to Article 44, for
the purpose of elaborating a Management Scheme. In perform-
ing this function it shall:

(a)

(b)

determine whether the application contains sufficient or ade-

quate information pursuant to Article 44(2). To this end, it

may at any time seek further information from the Sponsor-

ing State consistent with Article 44(2);

consider the exploration and development activities proposed

in the application, and such elaborations, revisions or adap-

tations as necessary:

(1) to ensure their consistency with this Convention as well
as measures in effect pursuant thereto and the general
requirements referred to in Article 43(3); and

(ii) to prescribe the specific terms and conditions of a Man-
agement Scheme in accordance with Article 47.
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2 At any time during the process of consideration described

above, the Regulatory Committee may decline the application if

it considers that the activities proposed therein cannot be elabo-
rated, revised or adapted to ensure consistency with this Conven-
tion as well as measures in effect pursuant thereto and the

general requirements referred to in Article 43(3).

3 In performing its functions under this Article. the Regulatory

Committee shall seek and take full account of the views of the

Advisory Committee. To that end the Regulatory Committee

shall refer to the Advisory Committee all parts of the application

which are necessary for it to provide advice pursuant to Article

26, together with any other relevant information.

4 If two or more applications meeting the requirements of Arti-

cle 44(2) are lodged in respect of the same block:

(a) the competing applicants shall be invited by the Regulatory
Committee to resolve the competition amongst themselves,
by means of their own choice within a prescribed period;

(b) if the competition is not resolved pursuant to subparagraph
(a) above it shall be resolved by the Regulatory Committee
in accordance with the method determined by it pursuant to
Article 43(2)(e).

Article 46. Management Scheme
In performing its functions under Article 45, including the prep-
aration of a Management Scheme, and under Article 54. the
Regulatory Committee shall have recourse to the Sponsoring
State and the member or members, if any, referred to in Article
29(2)(a) and, as may be required, one or two additional mem-
bers of thg Regulatory Committee.

Article 47. Scope of the Management Scheme

The Management Scheme shall prescribe the specific terms and

conditions for exploration and development of the mineral

resource or resources concerned within the relevant block. Such
terms and conditions shall be consistent with the general require-
ments referred to in Article 43(3), and shall cover, inter alia:

(a) duration of exploration and development permits;

(b) measures and procedures for the protection of the Antarctic
environment and dependent and associated ecosystems,
including methods, activities and undertakings by the Opera-
tor to minimise environmental risks and damage;
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(c) provision for necessary and timely response action, includ-
ing prevention, containment and clean up and removal meas-
ures, for restoration to the status quo ante, and for
contingency plans, resources and equipment to enable such
action to be taken;

(d) procedures for the implementation of different stages of
exploration and development;

(e) performance requirements;

(f) technical and safety specifications, including standards and
procedures to ensure safe operations;

(g) monitoring and inspection;

(h) liability;

(i) procedures for the development of mineral deposits which
extend outside the area covered by a permit;

(j) resource conservation requirements;

(k) financial obligations of the Operator including:

(i) levies in accordance with measures adopted pursuant to
Article 21(1)(q);

(ii) payments in the nature of and similar to taxes, royalties
or payments in kind;

(1) financial guarantees and insurance;

(m) assignment and relinquishment;

(n) suspension and modification of the Management Scheme, or
cancellation of the Management Scheme, exploration or
development permit, and the imposition of monetary penal-
ties, in accordance with Article 51;

(o) procedures for agreed modifications;

(p) enforcement of the Management Scheme;

(q) applicable law to the extent necessary;

(r) effective additional procedures for the settlement of disputes;

(s) provisions to avoid and to resolve conflict with other legiti-
mate uses of Antarctica;

(t) data and information collection, reporting and notification
requirements;

(u) confidentiality; and

(v) removal of installations and equipment, as well as site
rehabilitation.

Article 48. Approval of the Management Scheme
A Management Scheme prepared in accordance with Articies 45,
46 and 47 shall be subject to approval pursuant to Article 32.
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Such approval shall constitute authorisation for the issue without
delay of an exploration permit by the Regulatory Committee.
The exploration permit shall accord exclusive rights to the Oper-
ator to explore and, subject to Articles 53 and 54, to develop the
mineral resource or resources which are the subject of the Man-
agement Scheme exclusively in accordance with the terms and
conditions of the Management Scheme.

Article 49. Review
1 Any member of the Commission, or any member of a Regula-
tory Committee, may within one month of a decision by that
Regulatory Committee to approve a Management Scheme or
issue a development permit, request that the Commission be
convened in accordance with Article 19(2)(b) or (c), as the case
may be, to review the decision of the Regulatory Committee for
consistency with the decision taken by the Commission to iden-
tify the area pursuant to Article 41 and any measures in effect
relevant to that decision.
2 The Commission shall complete its consideration within three
months of a request made pursuant to paragraph | above. In per-
forming its functions the Commission shall not assume the func-
tions of the Regulatory Committee, nor shall it substitute its
discretion for that of the Regulatory Committee.
3 Should the Commission determine that a decision to approve a
Management Scheme or issue a development permit is inconsist-
ent with the decision taken by the Commission to identify the
area pursuant to Article 41 and any measures in effect relevant to
that decision, it may request that Regulatory Committee to rec-
onsider its decision.

Article 50. Rights of Authorised Operators

! No Management Scheme shall be suspended or modified and
no Management Scheme, exploration or development permit
shall be cancelled without the consent of the Sponsoring State
except pursuant to Article 51, or Article 54 or the Management
Scheme itself.

2 Each Operator authorised to conduct activities pursuant to a
Management Scheme shall exercise its rights with due regard to
the rights of other Operators undertaking exploration or develop-
ment in the same identified area.
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Article 51. Suspension, Modification or Cancellation of the
Management Scheme and Monetary Penalties
1 If a Regulatory Committee determines that exploration or
development authorised pursuant to a Management Scheme has
resulted or is about to result in impacts on the Antarctic environ-
ment or dependent or associated ecosystems beyond those
judged acceptable pursuant to this Convention, it shall suspend
the relevant activities and as soon as possible modify the Man-
agement Scheme so as to avoid such impacts. If such impacts
cannot be avoided by the modification of the Management
Scheme, the Regulatory Committee shall suspend it, or cancel it
and the exploration or development permit.
2 In performing its functions under paragraph 1 above a Regula-
tory Committee shall, unless emergency action is required, seek
and take into account the views of the Advisory Committee.
3 If a Regulatory Committee determines that an Operator has
failed to comply with this Convention or with measures in effect
pursuant to it or a Management Scheme applicable to that Opera-
tor, the Regulatory Committee may do all or any of the
following:
(a) modify the Management Scheme;
(b) suspend the Management Scheme;
(c) cancel the Management Scheme and the exploration or
development permit; and
(d) impose a monetary penaity.
4 Sanctions determined pursuant to paragraph 3(a) to (d) above
shall be proportionate to the seriousness of the failure to comply.
5 A Regulatory Committee shall cancel a Management Scheme
and the exploration or development permit if an Operator ceases
to have a substantial and genuine link with the Sponsoring State
as defined in Article 1(12).
6 The Commission shall adopt general measures, which may
include mitigation, relating to action by Regulatory Committees
pursuant to paragraphs | and 3 above and, as appropriate, to the
consequences of such action. No application pursuant to Article
44 may be lodged until such measures have come into effect.

Article 52, Monitoring in relation to Management Schemes
1 Each Regulatory Committee shall monitor the compliance of
Operators with Management Schemes within its area of
competence.
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2 Each Regulatory Committee, taking into account the advice of
the Advisory Committee, shall monitor and assess the effects on
the Antarctic environment and on dependent and on associated
ecosystems of Antarctic mineral resource activities within its
area of competence, particularly by reference to key environ-
mental parameters and ecosystem components.

3 Each Regulatory Committee shall, as appropriate, inform the
Commission and the Advisory Committee in a timely fashion of
monitoring under this Article.

Chapter 5. Development

Article 53. Application for a Development Permit

1 At any time during the period in which an approved Manage-

ment Scheme and exploration permit are in force for an Opera-

tor, the Sponsoring State may, on behalf of that Operator, lodge
with the Regulatory Committee an application for a development
permit.

2 An application shall be accompanied by the fees established

by the Regulatory Committee in accordance with Article

43(2)(b) and shall contain:

(a) an updated description of the planned development identify-
ing any modifications proposed to the approved Management
Scheme and any additional measures to be taken, consequent
upon such modifications. to ensure consistency with this
Convention, including any measures in effect pursuant
thereto and the general requirements referred to in Article
43(3);

(b) a detailed assessment of the environmental and other impacts
of the planned development, taking into account Articles 15
and 26(4);

(c) a recertification by the Sponsoring State of the technical
competence and financial capacity of the Operator and that
the Operator has a substantial and genuine link with it as
defined in Article 1(12);

(d) a recertification by the Sponsoring State of the capacity of
the Operator to comply with the general requirements
referred to in Article 43(3);

(e) updated information in relation to all other matters specified
in Article 44(2); and

(f) such further information as may be required by the Regula-
tory Committee or in measures adopted by the Commission.
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Article 54. Examination of Applications and Issue of
Development Permits

1 The Regulatory Committee shall meet as soon as possible

after an application has been lodged pursuant to Article 53.

2 The Regulatory Committee shall determine whether the

application contains sufficient or adequate information pursuant

to Article 53(2). In performing this function it may at any time
seek further information from the Sponsoring State consistent

with Article 53(2).

3 The Regulatory Committee shall consider whether:

(a) the application reveals modifications to the planned develop-
ment previously envisaged;

(b) the planned development would cause previously unforeseen
impacts on the Antarctic environment or dependent or asso-
ciated ecosystems, either as a result of any modifications
referred to in subparagraph (a) above or in the light of
increased knowledge.

4 The Regulatory Committee shall consider any modifications to
the Management Scheme necessary in the light of paragraph 3
above to ensure that the developmunt activities proposed would
be undertaken consistently with this Convention as well as meas-
ures in effect pursuant thereto and the general requirements
referred to in Article 43(3). However, the financial obligations
specified in the approved Management Scheme may not be
revised without the consent of the Sponsoring State, unless
provided for in the Management Scheme itself.

5 If the Regulatory Committee in accordance with Article 32

approves modifications under paragraph 4 above, or if it does

not consider that such modifications are necessary. the Regula-
tory Committee shall issue without delay a development permit.

6 In performing its functions under this Article, the Regulatory

Committee shall seek and take full account of the views of the

Advisory Committee. To that end the Regulatory Committee

shall refer to the Advisory Committee all parts of the application

which are necessary for it to provide advice pursuant to Article

26, together with any other relevant information.

Chapter 6. Disputes Setilement

Article 55. Disputes Between Two or More Parties
Articles 56, 57 and 58 apply to disputes between two or more
Parties.
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Article 56. Choice of Procedure
1 Each Party, when signing, ratifying, accepting, approving or
acceding to this Convention, or at any time thereafter, may
choose, by written declaration, one or both of the follow . g
means for the settlement of disputes concerning the interpreta-
tion or application of this Convention:
(a) the International Court of Jus.ice;
(b) the Arbitral Tribunal.
2 A declaration made under paragraph | above shall not affect
the operation of Article 57(1), (3), (4) and (5).
3 A Party that has not made a declaration under paragraph 1
above or in respect of which a declaration is no longer in force
shall be deemed to have accepted the competence of the Arbitral
Tribunal.
4 If the parties to a dispute have accepted the same means for
the settlement of a dispute, the dispute may be submitted only to
that procedure, unless the parties otherwise agree.
S If the parties to a dispute have not acccpted the same means
for the settlement of a dispute, or if they have both accepted
both means, the dispute may be submitted only to the Arbitral
Tribunal, unless the parties otherwise agree.
6 A declaration made under paragraph 1 above shall remain in
force until it expires in accordance with its terms or until 3
months after written notice of revocation has been deposited
with the Depositary.
7 A new declaration. a notice of revocation or the eapiry of a
declaration shall not in any way affect proceedings pending
before the International Court of Justice or the Arbitral Tribunal,
unless the parties to the dispute otherwise agree.
8 Declarations and notices referred to in this Article shall be
deposited with the Depositary who shall transmit copies thereof
to all Parties.

Article 57. Procedure for Dispute Settlement

! If a dispute arises concerning the interpretation or application
of this Convention, the parties to the dispute shall, at the request
of any one of them, consult among themselves as soon as possi-
ble with a view to having the dispute resolved by negotiation,
enquiry, mediation, conciliation, arbitration, judicial settlement
or other peaceful means of their choice.

2 If the parties to a dispute concerning the interpretation or
application of this Convention have not agreed on a means for
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resolving it within 12 months of the request for consultation pur-

suant to paragraph } above. the dispute shall be referred, at the

request of any party to the dispute, for settlement in accordance

with the procedure determined by the operation of Article 56(4)

and (5).

3 If a dispute concerning the interpretation or application of this

Convention relates to a measure in effect pursuant to this Con-

vention or a Management Scheme and the parties to such a

dispute:

(a) have not agreed on a means for resolving the dispute within
6 months of the request for consultation pursuant to para-
graph 1 above, the dispute shall be referred, at the request of
any party to the dispute, for discussion in the institution
which adopted the instrument in question;

(b) have not agreed on a means for resolving the dispute within
12 months of the request for consultation pursuant to para-
graph | above, the dispute shall be referred for settlement, at
the request of any party to the dispute, to the Arbitral
Tribunal.

4 The Arbitral Tribunal shall not be competent to decide or oth-

erwise rule upon any matter within the scope of Article 9. In

addition, nothing in this Convention shall be interpreted as con-
ferring competence or jurisdiction on the International Court of

Justice or any other tribunal established for the purpose of set-

tling disputes between Parties to decide or otherwise rule upon

any matter within the scope of Article 9.

5 The Arbitral Tribunal shall not be competent with regard to

the exercise by an institution of its discretionary powers in

accordance with this Convention; in no case shall the Arbitral

Tribunal substitute its discretion for that of an institution. In

addition, nothing in this Convention shall be interpreted as con-

ferring competence or jurisdiction on the International Court of

Justice or any other tribunal established for the purpose of set-

tling disputes between Parties with regard to the exercise by an

institution of its discretionary powers or to substitute its discre-
tion for that of an institution.

Article 58. Exclusion of Categories of Disputes
1 Any Party, when signing, ratifying, accepting, approving or
acceding to this Convention, or at any time thereafter, may. by
written declaration, exclude the operation of Article 57(2) or (3)
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without its consent with respect to a category or categories of

disputes specified in the declaration. Such declaration may not

cover disputes concerning the interpretation or application of:

(a) any provision of this Convention or of any measure in effect
pursuant to it relating to the protection of the Antarctic
environment or dependent or associated ecosystems;

(b) Article 7(1);

(c) Article §;

(d) Article 12;

(e) Article 14;

() Article 15; or

(g) Article 37.

2 Nothing in paragraph 1 above or in any declaration made

under it shall affect the operation of Article 57(1), (4) and (5).

3 A declaration made under paragraph | above shall remain in

force until it expires in accordance with its terms or until 3

months after written notice of revocation has been deposited

with the Depositary.

4 A new declaration, a notice of revocation or the expiry of a

declaration shall not in any way affect proceedings pending

before the International Court of Justice or the Arbitral Tribunal,

unless the parties to the dispute otherwise agree.

5 Declarations and notices referred to in this Article shall be

deposited with the Depositary who shall transmit copies thereof

to all Parties.

6 A Party which, by declaration made under paragraph 1 above,

has excluded a specific category or categories of disputes from

the operation of Article 57(2) or (3) without its consent shall not

be entitled to submit any dispute falling within that category or

those categories for settlement pursuant to Article 57(2) or (3),

as the case may be, without the consent of the other party or par-

ties to the dispute.

Article §9. Additional Dispute Settlement Procedures
I The Commission, in conjunction with its responsibilities pur-
suant to Article 41(1), shall establish additional procedures for
third-party settlement, by the Arbitral Tribunal or through other
similar procedures, of disputes which may arise if it is alleged
that a violation of this Convention has occurred by virtue of:
(a) a decision to decline a Management Scheme;
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(b) a decision to decline the issue of a development permit; or

(c) a decision to suspend, modify or cancel a Management
Scheme or to impose monetary penalties.

2 Such procedures shail:

(a) permit, as appropriate, Parties and Operators under their
sponsorship, but not both in respect of any particular dis-
pute, to initiate proceedings against a Regulatory
Committee;

(b) require disputes to which they relate to be referred in the
first instance to the relevant Regulatory Committee for
consideration;

(c) incorporate the rules in Article 57(4) and (5).

Chapter VII. Final Clauses

Article 60. Signature
This Convention shall be open for signature at Wellington from
25 November 1988 to 25 November 1989 by States which par-
ticipated in the final session of the Fourth Special Antarctic
Treaty Consultative Meeting.

Article 61. Ratification, Acceptance, Approval or Accession
I This Convention is subject to ratification, acceptance or
approval by Signatory States.

2 After 25 November 1989 this Convention shall be open for
accession by any State which is a Contracting Party to the Ant-
arctic Treaty.

3 Instruments of ratification, acceptance, approval or accession
shall be deposited with the Government of New Zealand, hereby
designated as the Depositary.

Article 62. Entry Into Force

1 This Convention shall enter into force on the thirtieth day fol-
lowing the date of deposit of instruments of ratification, accept-
ance, approval or accession by 16 Antarctic Treaty Consultative
Parties which participated as such in the final session of the
Fourth Special Antarctic Treaty Consultative Meeting, provided
that number includes all the States necessary in order to establish
all of the institution . of the Convention in respect of every area
of Antarctica, including 5 developing countries and 11
developed countries.
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2 For each State which, subsequent to the date of entry into
force of this Convention, deposits an instrument of ratification,
acceptance, approval or accession, the Convention shall enter
into force on the thirtieth day following such deposit.

Article 63. Reservations, Declarations and Statements

1 Reservations to this Convention shall not be permitted. This
does not preclude a State, when signing, ratifying, accepting,
approving or acceding to this Convention, from making declara-
tions or statements, however phrased or named, with a view,
inter alia, to the harmonisation of its laws and regulations with
this Convention, provided that such declarations or statements
do not purport to exclude or to modify the legal effect of this
Convention in its application to that State.

2 The provisions of this Article are without prejudice to the
right to make written declarations in accordance with Article 58.

Article 64. Amendment
1 This Convention shall not be subject to amendment until after
the expiry of 10 years from the date of its entry into force.
Thereafter, any Party may, by written communication addressed
to the Depositary, propose a specific amendment to this Conven-
tion and request the convening of a meeting to consider such
proposed amendment.
2 The Depositary shall circulate such communication to all Par-
ties. If within 12 months of the date of circulation of the com-
munication at least one-third of the Parties reply favourably to
the request, the Depositary shall convene the meeting.
3 The adoption of an amendment considered at such a meeting
shall require the affirmative votes of two-thirds of the Parties
present and voting, including the concurrent votes of the mem-
bers of the Commission attending the meeting.
4 The adoption of any amendment relating to the Special Meet-
ing of Parties or to the Advisory Committee shall require the
affirmative votes of three-quarters of the Parties present and vot-
ing, including the concurrent votes of the members of the Com-
mission attending the meeting.
5 An amendment shall enter into force for those Parties having
deposited instruments of ratification, acceptance or approval
thereof 30 days after the Depositary has received such instru-
ments of ratification, acceptance or approval from all the mem-
bers of the Commission.
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6 Such amendment shall thereafter enter into force for any other
Party 30 days after the Depositary has received its instrument of
ratification, acceptance or approval thereof.

7 An amendment that has entered into force pursuant to this
Article shall be without prejudice to the provisions of any Man-
agement Scheme approved before the date on which the amend-
ment entered into force.

Article 65. Withdrawal
1 Any Party may withdraw from this Convention by giving to
the Depositary notice in writing of its intention to withdraw.
Withdrawal shall take effect two years after the date of receipt of
such notice by the Depositary.
2 Any Party which ceases to be a Contracting Party to the Ant-
arctic Treaty shall be deemed to have withdrawn from this Con-
vention on the date that it ceases to be a Contracting Party to the
Antarctic Treaty.
3 Where an amendment has entered into force pursuant to Arti-
cle 64(5), any Party from which no instrument of ratification,
acceptance or approval of the amendment has been received by
the Depositary within a period of two years from the date of the
entry into force of the amendment shall be deemed to have with-
drawn from this Convention on the date of the expiration of a
further two year period.
4 Subject to paragraphs 5 and 6 below, the rights and obliga-
tions of any Operators pursuant to this Convention shall cease at
the time its Sponsoring State withdraws or is deemed to have
withdrawn from this Convention.
5 Such Sponsoring State shall ensure that the obligations of its
Operators have been discharged no later than the date on which
its withdrawal takes effect.
6 Withdrawal from this Convention by any Party shall not affect
its financial or other obligations under this Convention pending
on the date withdrawal takes effect. Any dispute settlement pro-
cedure in which that Party is involved and which has been com-
menced prior to that date shall continue to its conclusion unless
agreed otherwise by the parties to the dispute.

Article 66. Notifications by the Depositary
The Depositary shall notify all Contracting Parties to the Antarc-
tic Treaty of the following:
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(a) signatures of this Convention and the deposit of instruments
of ratification, acceptance, approval or accession;

(b) the deposit of instruments of ratification, acceptance or
approval of any amendment adopted pursuant to Article 64;

(c) the date of entry into force of this Convention and of any
amendment thereto;

(d) the deposit of declarations and notices pursuant to Articles
56 and 58;

(e) notifications pursuant to Article 18; and

(f) the withdrawal of a Party pursuant to Article 65.

Article 67. Authentic Texts, Certified Copies and
Registration with the United Nations

1 This Convention of which the Chinese, English, French, Rus-
sian and Spanish texts are equally authentic shall be deposited
with the Government of New Zealand which shall transmit duly
certified copies thereof to all Signatory and Acceding States.
2 The Depositary shall also transmit duly certified copies to all
Signatory and Acceding States of the text of this Convention in
any additional language of a Signatory or Acceding State which
submits such text to the Depositary.
3 This Convention shall be registered by the Depositary pur-
suant to Article 102 of the Charter of the United Nations.

Done at Wellington this second day of June 1988.
In witness whereof, the undersigned, duly authorised, have
signed this Convention.

ANNEX FOR AN ARBITRAL TRIBUNAL

Article 1
The Arbitral Tribunal shall be constituted and shall function in
accordance with this Convention, including this Annex.

Article 2
1 Each Party shall be entitled to designate up to three Arbitra-
tors, at least one of whom shall be designated within three
months of the entry into force of this Convention for that Party.
Each Arbitrator shall be experienced in Antarctic affairs, with
knowledge of international law and enjoying the highest reputa-
tion for fairness, competence and integrity. The names of the
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persons so designated shall constitute the list of Arbitrators.
Each Party shall at all times maintain the name of at least one
Arbitrator on the list.

2 Subject to paragraph 3 below, an Arbitrator designated by a
Party shall remain on the list for a period of five years and shall
be eligible for redesignation by that Party for additional five year
periods.

3 An Arbitrator may by notice given to the Party which desig-
nated that person withdraw his name from the list. If an Arbitra-
tor dies or gives notice of withdrawal of his name from the list
or if a Party for any reason withdraws from the list the name of
an Arbitrator designated by it, the Party which designated the
Arbitrator in question shall notify the Executive Secretary
promptly. An Arbitrator whose name is withdrawn from the list
shall continue to serve on any Arbitral Tribunal to which that
Arbitrator has been appointed until the completion of proceed-
ings before the Arbitral Tribunal.

4 The Executive Secretary shall ensure that an up-to-date list is
maintained of the Arbitrators designated pursuant to this Article.

Article 3
| The Arbitral Tribunal shall be composed of three Arbitrators
who shall be appointed as follows:
(a) The party to the dispute commencing the proceedings shall
appoint one Arbitrator, who may be its national, from the list
referred to in Article 2 of this Annex. This appointment shall be
included in the notification referred to in Article 4 of this Annex.
(b} Within 40 days of the receipt of that notification, the other
party to the dispute shall appoint the second Arbitrator, who may
be its national, from the list referred to in Article 2 of this
Annex.
(c) Within 60 days of the appointment of the second Arbitrator,
the parties to the dispute shall appoint by agreement the third
Arbitrator from the list referred to in Article 2 of this Annex.
The third Arbitrator shall not be either a national of, or a person
designated by, a party to the dispute, or of the same nationality
as either of the first two Arbitrators. The third Arbitrator shall be
the Chairman of the Arbitral Tribunal.
(d) If the second Arbitrator has not been appointed within the
prescribed period, or if the parties to the dispute have not
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reached agreement within the prescribed period on the appoint-
ment of the third Arbitrator, the Arbitrator or Arbitrators shall be
appointed, at the request of any party to the dispute and within
30 days of the receipt of such request, by the President of the
International Court of Justice from the list referred to in Anticle 2
of this Annex and subject to the conditions prescribed in sub-
paragraphs (b) and (c) above. In performing the functions
accorded him in this subparagraph, the President of the Court
shall consult the parties to the dispute and the Chairman of the
Commission.

(e) If the President of the International Court of Justice is unable
to perform the functions accorded him in subparagraph (d) above
or is a national of a party to the dispute, the functions shall be
performed by the Vice-President of the Court, except that if the
Vice-President is unable to perform the functions or is a national
of a party to the dispute the functions shall be performed by the
next most senior member of the Court who is available and is
not a national of a party to the dispute.

2 Any vacancy shall be filled in the manner prescribed for the
initial appointment.

3 In disputes involving more than two Parties, those Parties hav-
ing the same interest shall appoint one Arbitrator by agreement
within the period specified in paragraph 1(b) above.

Article 4
The party to the dispute commencing proceeding shall so notify
the other party or parties to the dispute and the Executive Secre-
tary in writing. Such notification shall include a statement of the
claim and the grounds on which it is based. The notification
shall be transmitted by the Executive Secretary to all Parties.

Article 5

I Unless the parties to the dispute agree otherwise. arbitration
shall take place at the headquarters of the Commission, where
the records of the Arbitral Tribunal shail be kept. The Arbitral
Tribunal shall adopt its own rules of procedure. Such rules shall
ensure that each party to the dispute has a full opportunity to be
heard and to present its case and shall also ensure that the pro-
ceedings are conducted expeditiously.

2 The Arbitral Tribunal may hear and decide counter-claims
arising out of the dispute.
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Article 6

I The Arbitral Tribunal, where it considers that prima facie it

has jurisdiction under this Convention, may:

(a) at the request of any party to a dispute, indicate such provi-
sional measures as it considers necessary to preserve the
respective rights of the parties to the dispute;

(b) prescribe any provisional measures which it considers appro-
priate under the circumstances to prevent serious harm to the
Antarctic environment or dependent or associated
ecosystems.

2 The parties to a dispute shall comply promptly with any provi-

sional measures prescribed under paragraph 1(b) above pending

an award under Article 9 of this Annex.

3 Notwithstanding Article 57(1). (2) and (3) of this Convention,

a party to any dispute that may arise falling within the categories

specified in Article 58(1)(a) to (g) of this Convention may at any

time, by notification to the other party or parties to the dispute
and to the Executive Secretary in accordance with Article 4 of

this Annex, request that the Arbitral Tribunal be constituted as a

matter of exceptional urgency to indicate or prescribe emergency

provisional measures in accordance with this Article. In such
case, the Arbitral Tribunal shall be constituted as soon as possi-
ble in accordance with Article 3 of this Annex, except that the

time periods in Article 3(1)(b), (c) and (d) shall be reduced to 14

days in each case. The Arbitral Tribunal shall decide upon the

request for emergency provisional measures within two months
of the appointment of its Chairman.

4 Following a decision by the Arbitral Tribunal upon a request

for emergency provisional measures in accordance with para-

graph 3 above, settlement of the dispute shall proceed in accord-
ance with Articles 56 and 57 of this Convention.

Article 7
Any Party which believes it has a legal interest, whether general
or individual, which may be substantially affected by the award
of an Arbitral Tribunal, may, unless the Arbitral Tribunal
decides otherwise, intervene in the proceedings.

Article 8
The parties to the dispute shall facilitate the work of the Arbitral
Tribunal and, in particular, in accordance with their law and
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using all means at their disposal, shall provide it with all rele-
vant documents and information, and enable it, when necessary,
to call witnesses or experts and receive their evidence.

Article 9
If one of the parties to the dispute does not appear before the
Arbitral Tribunal or fails to defend its case, any other party to
the dispute may request the Arbitral Tribunal to continue the
proceedings and make its award.

Article 10
1 The Arbitral Tribunal shall decide, on the basis of this Con-
vention and other rules of law not incompatible with it, such dis-
putes as are submitted to it.
2 The Arbitral Tribunal may decide, ex aequo et bono, a dispute
submitted to it, if the parties to the dispute so agree.

Article 11
1 Before making its award, the Arbitral Tribunal shall satisfy
itself that it has competence in respect of the dispute and that the
claim or counterclaim is well founded in fact and law.
2 The award shall be accompanied by a statement of reasons for
the decision and shall be communicated to the Executive Secre-
tary who shall transmit it to all Parties.
3 The award shall be final and binding on the parties to the dis-
pute and on any Party which intervened in the proceedings and
shall be complied with without delay. The Arbitral Tribunal
shall interpret the award at the request of a party to the dispute
or of any intervening Party.
4 The award shall have no binding force except in respect of
that particular case.
5 Unless the Arbitral Tribunal decides otherwise, the expenses
of the Arbitral Tribunal, including the remuneration of the
Arbitrators, shall be borne by the parties to the dispute in equal
shares.

Article 12
All decisions of the Arbitral Tribunal, including those referred to
in Articles 5, 6 and 11 of this Annex, shall be made by a major-
ity of the Arbitrators who may not abstain from voting.
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Scientists pose with Opus the Penguin at the South Pole.
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